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SUPREME  COURT  RULES. 

RULB  XII,  AB  Amended  September  28,  1897. 
Three  copies  of  the  printed  case  shall  be  served  by  the  plain  tiflf  in 
•«rror  or  appellant  on  the  opposite  party  at  least  forty  days  before  the 
day  set  for  the  argument  of  the  cause. 

Rule  XIV,  as  Amended  September  28, 1897. 
The  brief  of  the  appellant  or  plaintiff  in  error  must  be  served  on  the 
opposite  party  at  least  fifteen  days,  and  that  of  the  respondent  or  de- 
fendant in  error  at  least  five  days,  before  the  cause  is  called  for  argu- 
ment Failure  by  a  party  to  comply  with  this  rule  will  entitle  the 
opposite  party  (if  not  himself  in  default)  to  a  continuance  for  the  term, 
with  twenty-five  dollars  costs;  provided,  however,  the  court  may,  in  its 
discretion,  direct  that  the  cause  stand  for  argument  in  its  order.  Either 
party  may,  without  service  thereof,  submit  a  supplemental  brief  on  the 
■argument,  but  the  same  must  be  strictly  confined  to  matter  in  reply  to 
the  brief  on  the  other  side.  (45  Wis.  619;  46  Wis.  703;  60  Wi&  and  70 
Wi&)  No  brief  will  be  received  or  filed  after  the  close  of  the  argument 
in  any  case  except  in  cases  where  permission  has  been  obtained  at  or 
•before  the  argument  of  the  case  for  special  cause. 


MEMORANDUM. 

Owing  to  the  illness  of  the  official  reporter  this  volume  (like  volumes 
29,  69,  79,  and  a  large  part  of  volume  94)  has  been  prepared  and  con- 
ducted through  the  press  by  James  Simmons,  Esquire,  of  the  Walworth 
county  bar. 
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Oliybb,  Bespondent,  vs.  Mobawetz,  Appellant. 

JDecember  15, 1B9Q  -^  January  1£,  1897. 

Beal-ettate  brokers:  Cammisnona:  Evidence:  CoUateral  fact 

In  an  action  to  recover  a  broker's  commission  on  the  sale  of  real 
estate,  eTidenoebj  another  broker  as  to  the  terms  upon  which  the 
defendant  had  told  him  he  might  sell  the  property  was  inadmis- 
sible. 

Appeal  from  a  jadgment  of  the  cirouit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Bevereed. 

For  the  appellant  there  was  a  brief  by  Timlin  <b  Olieks- 
matij  and  oral  argument  by  W.  S.  Timlin. 

For  the  respondent  there  was  a  brief  by  Smithy  Weller  db 
Ooffy  and  oral  argument  by  O.  D.  Ooff.  They  cited  Plainer 
V.  JPlatner,  78  N.  T.  90;  Lcmiprey  v.  DonacotiTy  68  N.  H. 
876,  877;  Wharton,  Ev.  §§  20,  21;  Trull  v.  True^  83  Me. 
367;  RtMfUeman  v.  NichoUy  116  Mass.  521;  State  v.  Withamy 
72  Me.  687. 

Oassodat,  0.  J.  This  action  is  to  recover  $1,000,  which 
it  is  alleged  the  defendant  agreed  to  pay  to  the  plaintiff  as 
a  commission  for  his  services  as  broker  in  using  his  best  en- 
deavors to  procure  and  procuring  a  proper  person  to  pur- 
chase the  land  described,  with  interest  thereon  from  October 
Vou95— 1 
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18, 1892.  On  the  day  and  year  last  mentioned  the  plaintiff 
did  procure  one  Edwin  EL  Abbot  to  purchase  of  the  de- 
fendant the  land,  according  to  the  terms  and  conditions- 
agreed  to  by  and  between  the  defendant  and  the  plaintiff,, 
to  the  effect  that  the  property  should  be  sold  for  $50,000,  of 
which  $5,000  was  to  be  cash  and  the  balance  secured  by 
mortgage  payable  within  five  years,  with  interest  at  five 
per  cent,  per  annum.  The  plaintiff  performed  fully  all  the- 
conditions  precedent  in  the  contract  on  his  part.  The  de- 
fendant failed  to  keep  and  perform  the  contract  on  his  part,, 
and  failed  to  pay  the  plaintiff  his  commission  as  agreed. 
The  defendant  answered  by  way  of  a  general  denial.  At 
the  close  of  the  trial  the  jury  returned  a  verdict  in  favor  of 
the  plaintiff  and  assessed  his  damages  at  $1,200.50.  From 
the  judgment  entered  thereon  the  defendant  brings  this 
appeal. 

It  appearsrthat  the  defendant  owned  only  a  one  third  in- 
terest in  the  property ;  that  all  the  owners  desired  to  sell  it 
in  order  to  divide  the  proceeds;  that  the  defendant  did  not 
give  the  plaintiff  the  exclusive  right  to  sell;  that  the  prop- 
erty was  then  in  the  hands  of  another  agent,  by  the  name 
of  Barber,  to  sell.  The  testimony  is  conflicting,  and  the 
case  close  on  some  questions  of  fact.  Error  is  assigned  be- 
cause the  plaintiff  was  allowed  to  prove  by  the  witness  Bar- 
ber that  the  defendant  had  told  bim,  in  efifect,  that  by  reason 
of  their  anxiety  to  sell  the  property  and  divide  the  proceeds 
they  would  reduce  their  former  price  to  $50,000;  and  that 
he  might  sell  it  at  that  price  for  one  fourth  down  and  the 
balance  in  one,  two,  and  three  years  at  six  per  cent,  interest; 
and  that  the  usual  commission  paid  to  real-estate  agents  in 
Milwaukee  for  the  sale  of  property  of  that  value  was  two  per 
cent,  of  the  purchase  price.  Such  evidence  was  inadmissi- 
ble under  the  repeated  rulings  of  this  court.  Kvammen  v. 
Meridewn  Mill  Co.  58  Wis.  399;  Nash  v.  Roxie,  59  Wis.  884; 
KdLey  v.  JSchupp,  60  Wis.  76.    Evidence  of  such  collateral 
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facts,  incapable  of  affording  any  reasonable  presumption  or 
inference  as  to  the  facts  in  issue,  simply  tended  to  divert 
the  minds  of  the  jurors  from  the  issue  being  tried,  and  hence 
to  mislead  them  to  the  prejudice  of  the  defendant.  1  Greenl. 
Ev.  §  52.  As  stated  by  another  author,  and  quoted  by  Mr. 
Jones  in  his  recent  excellent  work  on  the  law  of  evidence, 
the  admission  of  such  testimony  is  manifestly  unjust,  ^^  since 
the  conduct  of  one  man  under  certain  circumstances,  or 
toward  certain  individuals,  varying  as  it  will  necessarily  do 
according  to  the  motives  which  influence  him,  the  qualities 
he  possesses,  and  his  knowledge  of  the  character  of  those 
with  whom  he  is  dealing,  can  never  afford  a  safe  criterion 
by  which  to  judge  of  the  behavior  of  another  man  similarly 
situated,  or  of  the  same  man  toward  other  persons."  1  Jones, 
Ev.  §  140,  and  authorities  cited.  The  furthermost  this  court 
has  gone  in  the  admission  of  evidence  of  collateral  facts  has 
been  where  there  is  a  direct  conflict  of  testimony  as  to  the 
price  orally  agreed  to  be  paid  for  property,  to  admit  evi- 
dence of  its  real  value  at  the  time  of  the  contract.  Valley 
L.  Co.  V.  Smith,  71  Wis.  304;  Bell  v.  Radford,  72  Wis.  402; 
Mygatt  v.  Taa*heU,  85  Wis.  467.  Whether,  in  case  of  con- 
flict and  evenly  balanced  testimony  as  to  the  contract  price 
for  services,  evidence  of  the  value  of  the  services  or  cost  of 
performance  is  admissible  has,  in  one  of  the  cases  cited,  been 
left  undecided.  Kvammen  v.  Jferidean  Mill  Co,,  supra.  In 
a  more  recent  case,  in  an  action  for  an  alleged  balance  due 
for  work,  evidence  of  the  terms  of  the  defendant's  contracts 
and  custom  with  other  workmen  was  held  inadmissible,  in 
the  absence  of  knowledge  thereof  on  the  part  of  the  plaint- 
iff.    JBrunneU  v.  Hudson  S.  Jtf.  Co.  86  Wis.  587,  589. 

JBy  the  CovH. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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I  w    »  Leises,  Bespondent,  ys.  Kieokhefeb,  Appellant. 

05       4 

^    ^  Deoember  16,  ISBB'-January  If,  1897. 

Court  and  jury:  Directing  verdict 

The  court  is  not  justified  in  directing  a  verdict  unless,  looking  at 
the  facts  in  evidence  in  the  light  most  favorable  to  the  opposite 
party,  the  jury  would  not  be  justified  in  finding  a  verdict  in  his 
favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Beversed, 

The  plaintiff  made  his  promissory  note  for  $1,500  to  the 
defendant,  who  sold  it  to  one  Schram.  The  note  was  not 
paid  at  maturity,  and,  for  the  purpose  of  procuring  an  exten- 
sion of  time,  the  parties  made  their  joint  and  several  note, 
for  the  same  sum,  to  Schram.  The  plaintiff  paid  this  latter 
note  to  Schram,  and  brings  this  action  to  recover  from  the 
•defendant  the  sum  which  he  paid  to  Schram.  His  claim  is 
that  the  original  note  was  given  by  him  to  the  defendant 
without  consideration,  and  for  the  defendant's  accommoda- 
tion. The  defendant  denies  this,  and  asserts  that  the  orig- 
inal note  was  given  by  the  plaintiff  to  him  as  and  for  the 
purchase  price  of  his  (the  defendant's)  interest  in  a  certain 
quarry,  which  the  parties  had  been  operating  together  as 
partners.  The  issue  made  by  the  pleading,  and  which  was 
contested  on  the  trial,  was  whether  the  original  note  was 
accommodation  paper,  given  without  consideration.  On  that 
issue  each  party  testified,  for  himself,  directly  and  positively, 
to  a  state  of  facts  directly  opposed,  as  above  indicated ;  and 
each  party  was,  to  some  extent,  corroborated  by  evidence  of 
collateral  facts,  more  or  less  persuasive.  A  written  instru- 
ment, purporting  to  be  an  absolute  assignment  by  the  de- 
fendant to  the  plaintiff  of  the  defendant's  interest  in  the 
-quarry,  with  a  right  to  repurchase  it,  at  any  time  within  six 
months,  for  $1,500  and  interest,  was  put  in  evidence.    The 
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plaintiflf  testified  that  this  instrument  was  given  him  as  se- 
carity  against  his  being  called  upon  to  pay  the  note.  The 
defendant  testified  that  it  was  intended  to  be  what  it  ap- 
peared on  its  face  to  be, — an  absolute  sale  of  the  property. 
There  was,  also,  the  testimony  of  one  witness,  to  the  effect 
that  plaintiff  had  told  the  witness  that  he  had  bought  de- 
fendant's interest  in  the  quarry.  The  court  directed  a  ver- 
dict for  the  plaintiff  for  the  full  amount  claimed.  The 
appeal  is  from  a  judgment  entered  on  that  verdict. 

For  the  appellant  there  was  a  brief  by  WinJdery  Flcmders^ 
Smithy  Bottum  (&  VilaSy  and  oral  argument  by  J.  O.  jP^Icmv' 
ders. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Thos.  B:  Dorr. 

Newman,  J.  The  only  question  dispussed  upon  the  hear- 
ing was  whether  this  was  a  proper  case  for  the  direction  of 
a  verdict.  The  settled  rule  is  that,  to  justify  the  direction 
of  a  verdict  on  a  question  of  fact,  the  evidence  must  be  dear 
and  uncontradicted^  and  all  one  way.  The  court  must  look 
at  the  facts  in  evidence  in  the  most  favorable  light  for  the 
other  party  in  which  the  jury  would  be  at  liberty  to  find 
them,  and  then  be  able  to  say  that  there  is  no  evidence 
which  would  justify  a  verdict  in  his  favor.  If  there  is  some 
testimony  fairly  tending  to  support  the  opposite  contention, 
it  is  a  question  for  the  jury.  The  question — on  which  side  is 
the  preponderance  of  the  evidence  —  is  always  for  the  jury. 
So  that,  ordinarily,  affirmative  testimony,  covering  the  issue, 
of  one  witness  alone,  and  he  a  party  and  contradicted,  is 
sufficient  to  take  the  case  to  the  jury.  It  is  the  function  of 
the  jury  to  weigh  the  testimony.  Lavrrence  University  v. 
Smithy  32  Wis.  687;  Spensley  v,  Lancashire  Ins.  Co.  54  Wis. 
433;  Jackson  v.  JacJcsonporty  56  Wis.  310;  Colder  v.  Crowley y 
74  Wis.  157;  a  Brim  v.  C.  &  N.  W.  R.  Co.  92  Wis.  340.  It 
cannot  be  said,  in  this  case,  that  the  evidence  on  the  plaint- 
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iff's  side  is  uncontradicted,  nor  that  the  evidence  in  the  case 
is  all  one  way,  nor  that  the  evidence  would  not  support  a 
verdict  for  the  defendant.  The  case  should  have  been  sub- 
mitted to  the  jury. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Erdhan,  Bespondent,  vs.  Illinois  Stsel  Coicpany,  Appel- 
lant. 

Decemher  16, 1896 -^  January  1£,  1897* 

Master  and  servant:  Personal  injuries:  Defective  machinery:  Continu- 
ing in  service  after  promise  to  repair:  Assumption  of  risk:  Direc- 
tion to  continuing  work:  Evidence:  Court  and  jury. 

L  A  protest  by  an  employee  against  continuing  in  the  employment  of 
the  master  because  of  some  special  risk  attending  it;  a  promise^y 
the  master  to  remove  the  danger  within  a  reasonable  time;  and  a 
continuance  of  such  employment  in  consideration  of  such  prom- 
ise,— relieve  the  employee  from  the  charge  of  contributory  negli- 
gence, if  injured  because  of  such  danger  within  such  time,  unless 
the  risk  is  so  obvious  and  immediate  that  serious  injury  may  prob- 
ably result  from  a  continuance  of  the  work. 

2l  The  danger  of  a  saw,  four  feet  in  diameter  with  a  crack  three  inches 
from  the  outside,  flying  to  pieces  when  let  down  upon  large  bars 
or  plates  of  iron  while  running  at  a  speed  of  1,700  revolutions  per 
minute  with  sufficient  force  to  cut  the  bars  or  plates  in  two,  is 
held  to  have  been  so  obvious,  immediate,  and  constant  that  an 
employee  engaged  in  operating  it  was  guilty  of  negligence  in  con- 
tinuing at  his  work  with  knowledge  of  the  defect,  even  in  reliance 
upon  the  promise  of  the  master  to  remedy  it;  and  the  unsupported 
testimony  of  the  employee,  thirty-five  years  old  and  of  fourteen 
years*  experience  with  machinery,  that  he  did  not  know  of  the  ex- 
istence of  such  danger,  is  insufficient  to  support  a  finding  of  the 
jury  that  he  neither  knew  nor  ought  to  have  known  of  it 

&  The  testimony  of  the  employee  in  such  case  that  he  asked  his  vice- 
principal  if  he  would  change  the  saw;  that  he  did  not  know  that 
he  objected  to  going  to  work,  or  that  any  one  did;  that  he  was 
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paid  by  the  ton  and  would  have  lost  a  part  of  a  day's  work  if  he 
had  not  commenced  at  that  time;  and  that  he  asked  if  the  saw 
was  to  be  changed  because  he  wanted  to  change  his  coat, — is  held 
to  show  that  the  employee  did  not  object  to  going  to  work  with 
the  defective  saw. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Ausxiiif,  Judge.    Reversed. 

The  complaint  alleges,  in  substance,  that  on  the  22d  day 
of  February,  1894,  plaintiff  was  in  the  employ  of  defend- 
ant as  she^r  man;  that  his  duties  consisted  in  assisting 
in  the  operation  of  sawing  and  shearing  heated  bars  and 
plates  of  iron  by  the^use  of  a  large  circular  saw,  about  four 
feet  in  diameter;  that  the  saw  was  set  in  a  frame,  and  so 
adjusted  that,  when  in  motion,  by  pressing  on  a  lever,  it 
could  be  lowered  down  upon  the  iron  placed  under  the  saw 
to  be  cut;  that,  before  operations  commenced  on  the  day  in 
question,  the  attention  of  the  foreman  was  called  to  the  fact 
that  the  saw  was  cracked,  defective,  and  unfit  for  use;  that 
plaintiff  and  his  co-employees  protested  against  working 
with  the  defective  saw,  but,  relying  on  the  assurance  of  the 
foreman  that  it  was  safe,  and  that  he  would  furnish  a  new 
one  after  they  had  worked  off  one  heat,  they  went  to  work; 
that  soon  thereafter,  while  plaintiff  was  with  due  care  en- 
gaged at  his  regular  duties,  by  reason  of  the  aforesaid  defect- 
ive condition  of  the  saw,  it  broke,  and  the  shaft  upon  which 
it  ran  left  its  bearings,  and  fragments  of  the  saw  and  the  shaft 
struck  plaintiff  upon  the  body,  by  reason  whereof  he  was 
wounded,  bruised,  his  left  leg  was  shattered,  and  he  was  other- 
wise severely  injured.  The  injuries  were  set  forth  in  detail, 
^nd  damages  claimed  to  the  amount  of  $50,000.  The  an- 
swer of  defendant  admitted  the  allegations  of  the  complaint 
respecting  the  employment  of  plaintiff  and  the  injury,  put  in 
issue  all  other  allegations,  and  alleged  contributory  negligence 
on  the  part  of  plaintiff.  A  special  verdict  was  rendered, 
iipon  which  judgment  was  entered  in  plaintiff's  favor,  and 
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defendant  appealed,  basing  such  appeal  on  errors  raised  bjr 
exceptions  preserved  in  the  record,  which  will  be  noticed  in 
the  opinion. 

For  the  appellant  there  were  briefs  by  Van  Dyke  <&  Van 
Dyke  (&  CaHer^  and  oral  argument  by  TF".  -E  Ca/rter. 

For  the  respondent  there  was  a  brief  by  G.  J.  Faher^  at- 
torney, and  Awtin  (&  Fekr^  counsel,  and  oral  argument  by 
W.  H.  Auatin. 

Maeshallj  J.  The  jury  found  specially,  among  other 
things,  that  the  saw  was  defective,  to  the  knowledge  of  John 
Blank,  who  was  charged  with  the  duty  of  seeing  that  it  was 
kept  in  proper  condition ;  that  John  Arndt  was  the  acting 
foreman ;  that  such  foreman,  with  knowledge  of  such  defect, 
directed  plaintiff  and  his  associates  to  run  one  heat,  inform- 
ing them  that  he  would  then  have  the  saw  changed ;  that 
plaintiff  went  to  work  relying  upon  such  promise;  that  de- 
fendant was  guilty  of  negligence  which  proximately  con- 
tributed to  the  injury;  that  plaintiff  was  not  guilty  of  any 
such  negligence;  and  that  he  did  not  have  sufficient  knowl- 
edge and  experience  to  enable  him  to  know  the  risk  of  work- 
ing With  the  defective  saw  prior  to  his  injury.  The  verdict 
was  challenged  as  contrary  to  the  evidence,  and  the  ruling 
of  the  circuit  court  in  that  regard,  among  others,  is  before 
ns  for  review. 

That  the  saw  was  cracked  and  defective,  to  the  knowl- 
edge of  plaintiff,  appears  clearly  from  the  evidence,  and  \% 
alleged  in  the  complaint.  The  proof  shows  that  he  was  a 
man  of  large  experience  with  such  machinery,  and  that  he 
had  worked  fourteen  years  in  the  mil]  where  he  was  injured^ 
and  four  years  in  operating  the  machine  where  the  accident 
oocorred.  His  evidence,  bearing  on  his  knowledge  of  the 
danger,  and  his  justification  for  working  notwithstanding 
such  danger,  is  substantially  as  follows:  "There  were  small 
rollers  to  carry  the  iron  under  the  saw.    Then  the  saw  was 
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pulled  down  onto  the  iron.  I  had  to  stand  alongside  of  the 
frame  work.  The  frame  was  even  with  the  plate.  I  had 
to  shove  the  iron  under  the  saw.  I  was  about  two  feet  from 
the  saw  when  the  thing  happened.  When  I  came  to  the 
mill  that  morning,  Fred  Glaesner  said  to  me:  ^The  saw  is 
cracked.  Look  at  it.'  John  Arndt,  the  foreman,  was  stand- 
ing there.  I  said :  *  John  Arndt,  will  you  change  the  saw  ? ' 
He  said:  *No;  you  will  have  to  work  one  heat  with  it.  It 
will  take  till  about  10  o'clock.'  I  relied  on  that,  and  went 
to  work.  He  did  not  say  whether  it  was  dangerous,  or  not^ 
that  I  know  of.  He  said  it  was  not  dangerous.  When  they 
st<arted,  I  was  holding  one  end  of  the  bar  to  be  cut.  Blank 
was  holding  the  other,  and  Norton  was  handling  the  lever." 
On  cross-examination  he  said :  "  I  had  worked  in  the  mill 
fourteen  years,  and  four  years  with  the  saw.  There  were 
four  men  at  work  with  the  saw  besides  Blank,  the  foreman. 
There  was  no  one  in  the  crew  that  had  worked  with  the 
saw  longer  than  I  had,  and  only  one  as  long.  I  looked  at 
the  saw  after  Glaesner  said  it  was  cracked.  The  crack  was 
about  two  or  three  inches  long.  Nobody  told  me  it  was 
dangerous,  or  not  dangerous,  or  said  anything  about  that. 
The  reason  I  asked  Arndt  if  he  was  going  to  change  the  saw 
was,  I  saw  a  crack  in  it.  I  asked  it  because  I  wanted  to 
change  my  coat,  and  I  knew  if  he  was  going  to  make  the 
change  I  would  have  time.  I  went  to  work  because  the  fore- 
man said  it  was  not  dangerous.  I  don't  know  that  he  had 
ever  worked  with  the  saw.  I  don't  know  as  I  objected  to 
going  to  work.  I  don't  think  I  did.  I  worked  by  the  ton ; 
so,  if  I  had  not  gone  right  to  work,  I  would  have  lost  part 
of  a  day's  wages."  John  Norton  testiiBed,  in  substance,  as 
follows:  Before  we  started  up,  JErdman  told  me  the  saw 
was  cracked.  I  said  to  Arndt,  "I  think  we  ought  to  have 
another  saw."  He  said,  "  You  will  have  to  try  and  work  the 
heat  off."  That  is  all  he  said.  The  saw  had  started,  but  we 
had  not  commenced  cutting.  Erdman  showed  me  the  crack. 
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It  was  about  three  inches  long.  It  was  open  at  the  teeth. 
Erdman  called  my  attention  to  it,  and  told  me  to  bear  down 
as  gently  on  the  lever  as  I  could.  I  am  sure  of  that.  That 
is  just  as  we  were  ready  to  saw  the  first  bar.  No  one  said 
anything  in  my  hearing  about  its  being  dangerous,  nothing 
of  the  sort.  No  one,  that  I  know  of,  made  any  objection  to 
going  to  work.  John  Sanowa  testified  as  follows:  "  Arndt, 
the  foreman,  said  the  saw  should  be  changed  when  the  heat 
was  out.  He  said  we  should  ^ork  that  heat;  that  is  all.  I 
was  there  till  the  saw  was  started,  and  heard  all  that  was 
said.  Did  not  hear  Erdman  say  anything  to  Arndt,  or 
Arndt  to  ErdinanP  Julius  Blank  testified  as  follows:  "I 
told  Arndt,  before  we  started,  that  the  saw  was  cracked. 
He  said,  when  the  first  heat  is  out,  we  will  change  it.  He 
did  not  say  anything  further."  There  was  considerable 
other  evidence  on  the  subject,  but  nothing  to  vary  the  above, 
on  which  the  jury  found,  in  effect,  that  plaintiff  neither  knew 
nor  ought  to  have  known  of  the  risk  of  working  with  the 
defective  saw. 

A  person  thirty-five  years  of  age,  and  of  fourteen  years' 
experience  with  machinery,  circumstanced  as  plaintiff  was, 
must  be  presumed  to  know  the  operation  of  natural  laws, 
and  the  dangers  which  such  a  defect  as  the  one  in  question 
would  naturally  suggest  to  a  person  of  ordinary  intelli- 
gence. WaUh  V.  Si.  F.  (&  D.  R.  Co.  27  Minn.  867.  Other- 
wise,  the  risk  that  would  attend  the  employment  of  labor 
in  many  manufacturing  industries  would  be  so  great  as  to 
render  it  impracticable  to  carry  them  on.  This  presumption 
is  too  strong  to  be  rebutted,  so  as  to  warrant  a  verdict  to 
the  contrary,  merely  by  the  evidence  of  the  person  whose 
knowledge  is  in  question  that  he  did  not  know  of  the  ex- 
istence of  a  danger  which  Avas  obvious  to  a  person  of  ordi- 
nary intelligence,  even  though  not  an  expert. 

But  the  verdict  of  the  jury  is  not  only  wrong,  tested  by 
the  rule  above  stated,  but  the  evidence  affirmatively  shows^ 
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very  clearly,  that  plaintiff  was  the  most  experienced  man 
in  the  crew;  that  he  knew  more  about  the  danger  than 
Amdt;  that  the  talk  about  changing  the  saw  was,  partly 
at  least,  the  result  of  a  consciousness  of  such  danger;  and 
that,  after  such  conversation  was  over  and  the  saw  was 
started,  plaintiflf  directed  that  it  should  be  let  down  onto 
the  iron  with  great  care,  on  account  of  its  condition.  From 
all  the  evidence  and  circumstances  but  one  inference  can 
reasonably  be  drawn,  and  that  is  that  plaintiflf  knew  of  the 
danger  as  well  as  Amdt,  and  did  not  rely  upon  the  judg- 
ment of  anybody  that  it  was  safe  to  proceed  with  the  work. 
The  verdict  of  the  jury  in  this  regard  is  practically  without 
any  evidence  to  support  it.  There  is  no  evidence  but  that 
of  plaintiflf  that  Arndt  said  the  saw  was  not  dangerous,  and 
he  contradicted  himself  respecting  the  matter  in  such  a 
manner  that  the  finding  based  on  his  evidence  cannot  be 
sustained.  It  follows  that  the  plaintiflf  knew  of  the  defect 
and  of  the  danger  as  well  as  any  one  did,  or  could  reason- 
ably be  expected  to  know.  Therefore,  he  must  be  presumed 
to  have  assumed  the  risk,  unless  the  case  comes  within  some 
exception  to  the  general  rule  on  the  subject.  Stephenson  v. 
Duncan,  73  Wis.  404;  Heath  v.  Whitebreaat  C.  <&  M.  Co.  66 
Iowa,  737;  Anderson  v.  H.  C.  Akeley  L.  Co.  47  Minn.  128; 
Shawalier  v.  Fairbanks^  M.  <&  Co.  88  Wis.  376;  Peterson  v. 
Sherry  Z.  Co.  90  Wis.  88 ;  Hazen  i;.  West  Superior  L.  Co.  91 
Wis.  208;  Oihsan  v.  Erie  R.  Co.  68  N.  T.  449;  De  Graff  v. 
N.  Y.  C.  <&  H.  R.  R.  Co.  76  N.  T.  125;  Hayden  v.  Smith- 
viUe  Mfg.  Co.  29  Conn.  548 ;  Olson  v.  McMullen,  34  Minn.  94; 
Devlin  v.  TT.,  St.  L.  ds  P.  R.  Co.  87  Mo.  545. 

But  it  is  said  plaintiff  did  not  assume  the  risk  because  the 
jury  found  that  he  protested  against  working  with  the  de- 
fective saw,  and  was  induced  to  continue  his  employment 
by  the  promise  of  igrndt  to  change  it  as  soon  as  one  heat 
was  worked  off.  The  general  doctrine  is  well  established 
that  if  an  employee  continues  in  the  employment  of  tho 
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master  with  knowledge  of  any  special  or  extraordinary  risk 
attending  the  same,  or  under  such  circumstances  that  he  is 
chargeable  with  such  knowledge,  he  cannot  recover  of  the 
master  for  any  injuries  received  by  reason  of  such  risk.  But 
to  such  general  doctrine  there  is  the  exception  for  which 
counsel  for  plaintiff  contends;  that  is,  that  when  an  em- 
ployee notifies  the  master  of  a  special  risk,  and  objects  to 
continuing  the  work  under  the  existing  conditions,  and  is 
induced  to  continue  such  work  by  a  promise  to  remove  the 
danger  within  a  reasonable  time,  then  for  such  time  the  em- 
ployee is  not  presumed  to  assame  such  risk.  Such  exception 
has  been  often  recognized  by  this  court.  Stephenson  v.  Dun- 
ccm,  73  Wis.  404;  Sweet  v.  Ohio  0.  Co.  78  Wis.  127;  Cor- 
coran  v.  Milwaukee  O.  Z.  Co.  81  Wis.  191.  Does  this  case 
come  within  the  exception?  We  will  discuss  that  phase  of 
the  matter,  assuming  that  there  was  a  promise  made  to  re- 
move the  danger,  binding  on  the  master,  though  that  is  open 
to  serious  question.  Did  plaintiff  commence  work,  on  the 
morning  in  question,  relying  on  the  promise  to  change  the 
saw  when  the  first  heat  was  run  out?  He  said  he  did;  but 
that  was  his  conclusion  on  a  question  of  fact  to  be  found  by 
the  jury,  and  it  is  entitled  to  little,  if  any,  weight,  under  the 
circumstances.  At  the  threshold  of  this  question  there  is 
the  essential  element  of  protest  or  objection  to  proceed  with 
the  work  on  account  of  the  danger.  We  fail  to  find  any 
evidence  of  such  objection  or  protest.  Plaintiff's  evidence 
on  that  subject  is :  ^'  I  said,  ^  John  Arndt,  will  you  change 
the  saw  ? ' "  "I  asked  John  Arndt  if  he  was  going  to  change 
the  saw."  "  I  do  not  know  as  I  objected  to  going  to  work." 
"  I  don't  know  as  any  one  did."  "  I  was  paid  by  the  ton.'* 
^^  If  I  had  not  gone  to  work  at  6  o'clock,  I  would  have  lost 
part  of  my  wages."  "  I  asked  him  [Arndt]  if  he  was  going 
to  change  the  saw,  because  it  was  pretty  cold  and  I  wanted 
to  change  coats,  and,  if  he  was  going  to  change  the  saw, 
then  I  would  have  time  to  go  and  put  on  the  coat."    From 
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this  it  is  apparent  that  plaintiff  did  not  object  to  working 
with  the  defective  saw,  and  did  not  work  with  it  tempo- 
rarily in  consideration  of  the  promise  to  change  it  when  the 
beat  was  off.  He  was  anxious  to  commence  work  on  time 
and  put  in  a  full  day.  It  was  not  very  material  to  the  em- 
ployer whether  the  work  commenced  at  6  o'clock  or  was 
delayed  till  10  o'clock,  when  the  saw  could  have  been 
<;hanged,  because  the  pay  was  by  the  ton,  not  by  the  day. 
The  attitude'  of  plaintiff  and  his  associates  respecting  the 
matter  was  merely  one  of  inquiry,  whether  they  were  going 
to  be  delayed  or  not,  instead  of  one  of  objection  to  or  pro- 
test against  proceeding  with  the  defective  saw.  So  we  con- 
clude that  the  finding,  to  the  effect  that  plaintiff  continued 
the  work  in  consideration  of  a  promise  to  remove  a  danger 
which  he  was  unwilling  to  assume  the  risk  of,  is  without 
evidence  to  support  it. 

But^  if  the  finding  of  the  jury  last  reviewed  could  be  sus- 
tained, the  doctrine  that  an  employee  can  rely  upon  the 
master's  promise  to  repair  within  a  reasonable  time,  to  rebut 
a  charge  that  such  employee  assumed  the  risk,  is  by  no  means 
without  limitation.  If  the  risk  is  so  obvious  and  immediate 
that  serious  injury  may  probably  result  from  a  continuance 
of  the  work,  then  the  doctrine  that  the  employee  can  pro- 
ceed, relying  upon  the  promise  to  repair  or  to  remove  the 
danger,  does  not  apply.  Rothenherger  v.  N.  W.  0.  M.  Go.  57 
Minn.  461.  This  exception  to  the  exception,  if  we  may  call 
it  such,  is  supported  by  several  good  reisisons,  among  which 
are  that  it  is  not  consistent  with  reasonable  prudence  for 
one  to  submit  himself  voluntarily  to  imminent  danger  of 
probable  immediate  serious  injury,  relying  upon  a  mere 
promise  on  the  part  of  anybody  that  such  danger  will  be 
removed  after  a  time;  and  further,  that,  when  such  danger 
exists,  there  is  no  such  thing  as  a  reasonable  time  to  repair, 
other  than  presently  and  before  the  work  proceeds  further. 
To  be  sure,  there  are  respectable  authorities  that  go  so  far 
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as  to  hold  that  a  promise  by  the  employer  to  repair  relieves 
the  employee  of  the  consequences  of  the  risk,  though  the 
danger  be  constant,  immediate,  and  serious;  but  the  weight 
of  authority  and  the  doctrine  of  this  court  are  the  other 
way.  Showalter  v.  FairhanJcs^  M.  cfe  Cb.,  supra.  The  true 
rule  is  well  stated  in  the  opinion  by  Mr.  Justice  Elliott 
in  Indianapolis  cfe  St  Z.  li.  Co.  v.  Watson^  114  Ind.  20,  as 
follows:  "If  the  services  cannot  be  continued  without  con- 
stant and  immediate  danger,  and  the  danger  and  its  char- 
acter are  fully  known  to  the  employee,  he  assumes  the  risk 
if  he  continues  the  employment."  Discussing  the  subject. 
Justice  Elliotf  says  further,  in  effect,  it  is  a  fundamental 
principle  in  this  branch  of  jurisprudence  that  one  who  vol- 
untarily incurs  a  known  and  immediate  danger  is  guilty  of 
contributory  negligence,  and  we  are  unable  to  see  why  a 
promise  should  relieve  a  party  from  his  own  contributory 
fault.  If  the  danger  is  not  great  and  constant,  then  such 
promise  may  well  be  deemed  to  relieve  him ;  but  when  it  is 
g^at  and  immediate,  and  of  such  a  nature  that  a  prudent 
man  would  not  ordinarily  incur  it,  a  promise  does  not  nullify 
or  excuse  the  contributory  negligence.  To  the  same  effect 
are  Ihrd  v.  FHchburg  H.  Co.  110  Mass.  240;  Hough  v.  Bail- 
way  Co.  100  U.  S.  214;  Indianapolis  U.  R.  Co.  v.  Ott^  11 
Ind.  App.  564;  Chicago  D.  F.  &  F.  Co.  v.  Van  Dam,  149  111. 
337;  Rothenherger  v.  N.  W.  C.  M.  Co.  57  Minn.  461;  Aichi- 
son,  T.  <&  S.  F.  R.  Co.  v.  Midgett,  1  Kan.  App.  138. 

It  follows,  from  the  foregoing,  that  in  order  to  bring  a 
case  within  the  exception  to  the  general  rule,  that  the  em- 
ployee by  continuing  in  the  employment  of  the  master  with 
knowledge  of  defects  in  machinery  at  which  he  is  employed 
assumes  the  risk  attending  such  employment,  it  must  be 
shown,  not  only  that  he  called  the  master's  attention  to  such 
defects  and  in  some  way  objected  to  assuming  the  risk,  but 
that  the  master  expressly  or  by  implication  promised  the 
employee  to  remedy  the  same  within  a  reasonable  time,  and 
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that  the  employee  continued  in  the  employer's  service  rely- 
ing upon  snch  promise.  That  will  rebnt  the  presumption  of 
contributory  negligence  and  assumption  of  risk  on  the  part 
of  the  employee,  and  create  a  presumption  that,  for  the  rea- 
sonable length  of  time  requisite  to  enable  the  employer  to 
remove  the  danger,  the  former  does  not  assume  the  risk,  and 
may  prudently  continue  the  work.  But  if  the  evidence  shows 
that  the  danger  is  immediate,  constant,  and  great,  so  that  a 
reasonably  prudent  person  ought  not  to  subject  himself  to 
it^  then  the  latter  presumption  is  overcome,  and  the  employee 
has  no  right  of  action,  in  case  of  an  injury  because  of  such 
danger,  on  account  of  his  contributory  negligence. 

It  follows,  from  the  foregoing,  that  if  the  finding  of  the 
jury  respecting  the  agreement  to  change  the  saw,  and  the 
continuance  of  the  work  by  plaintiff  relying  thereon,  could 
be  sustained,  if  the  danger  was  obvious,  immediate,  constant, 
and  the  probable  consequences  the  infliction  of  serious  bodily 
injury  upon  plaintiff,  it  was  negligence  upon  his  part  to  rely 
upon  such  agreement.  That  such  was  the  situation  is  too 
plain  to  admit  of  serious  discussion.  It  does  not  require  an 
expert,  even,  to  understand  that  a  saw  four  feet  in  diameter, 
running  at  a  speed  of  1,700  revolutions  a  minute,  cracked 
three  inches  from  the  outside,  when  let  down  upon  a  large 
iron  plate  or  bar  and  operated  with  sufficient  force  to  cut 
it  in  two,  is  in  danger  of  flying  to  pieces  and  seriously  in- 
juring all  who  may  be  in  the  vicinity.  That  a  person  of 
plaintiffs  experience  with  such  a  machine  did  not  know  of 
snch  danger  is  beyond  comprehension.  It  was  negligent 
to  the  point  of  recklessness  to  work  with  such  a  defective 
saw  at  all,  under  the  circumstances.  That  brings  the  case 
clearly  within  the  exception  to  the  rule  that  a  protest  by 
the  employee  to  continuing  in  the  employment  of  the  master 
because  of  the  existence  of  some  special  risk  attending  it,  a 
promise  by  the  employer  to  remove  the  danger  within  a  rea- 
sonable time,  and  a  continuance  of  such  employment  in  con- 
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Bideration  of  such  promise,  relieves  such  employee  from  the 
charge  of  contributory  negligence,  if  injured  because  of  such 
danger  within  such  time.  It  follows  that  the  finding  of  the 
Jury  in  respect  to  plaintiflPs  contributory  negligence  is  with- 
out any  evidence  to  support  it  on  any  theory  of  the  case. 

There  are  several  errors  assigned,  not  referred  to,  but  the 
conclusion  to  which  we  have  arrived  renders  it  unnecessary 
to  consider  them. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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Walish,  Appellant,  vs.  Thb  Citt  of  Milwaukkb,  Ke- 
spondent. 

December  16, 1S96^  January  IS,  1897. 

Municipal  corporations:  Milwaukee  city  charter:  Damages  for  change 
of  grade:  Condition  precedent:  Viaduct  on  street, 

1.  Under  the  charter  of  Milwaukee  (Laws  of  1874»  eh.  184^  subch.  VQ, 
sea  8)  giving  the  owner  of  land  affected  by  the  change  of  the  grade 
of  any  street  a  right  to  compensation  therefor,  where  such  change 
was  made  after  a  permanent  grade  had  been  established  and  ''after 
such  street  shaU  have  been  actually  graded  to  such  established 
grade,"  the  actual  grading  of  the  street  to  the  grade  first  estab- 
lished is  a  condition  precedent  to  the  right  to  recover  damages 
occasioned  by  the  change. 

iL  Where  the  change  of  grade  in  a  street  by  reason  of  the  construction 
of  a  viaduct  therein  is  made  under  authority  of  law  and  with  due 
care,  the  municipality  is  not  liable  for  consequential  injuries  to 
abutting  property,  unless  made  so  by  statute  or  the  constitution. 
Colclough  V.  Milwaukee,  92  Wi&  182,  f oUowed. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  R.  N.  Austin,  Judge.    Affii^meA. 

For  the  appellant  there  was  a  brief  by  Lenicheok  <k  Lenir 
checkj  and  oral  argument  by  F.  J.  Lenicheck.    They  con- 
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tended,  inier  alia,  that  the  grievance  complained  of  is  an 
unlawful  invasion  of  plaintiflPs  right  of  property  —  a  taking 
of  his  property  without  compensation  within  the  meaning 
of  the  state  and  federal  constitutions.  The  viaduct  in  ques- 
tion is  a  permanent  structure  above  the  street,  and  an  inva- 
sion upon  the  appurtenant  easement  held  by  the  abutting 
owner.  Such  structure  is  not  in  conformity  to  the  ordinary 
use  of  the  highway,  2,tA  is  subversive  of  the  owner's  ease- 
ment and  beneficial  estate.  The  owner  has  an  absolute  right 
to  the  use  of  the  street  in  front  of  him  for  ordinary  street 
purposes.  The  interest  of  the  abutting  owner,  his  right  to 
light  and  air  and  ventilation  and  freedom  of  access,  his 
frontage,  his  exemption  from  annoyances,  is  property,  and 
can  only  be  taken  from  him  by  legal  process  and  for  just 
compensation.  The  owner  is  entitled  to  enjoy  his  property 
free  from  annoyances  resulting  from  smells,  dust,  noise,  etc. 
All  such  rights  are  property,  and  an  unlawful  invasion 
thereof  entitles  the  owner  to  damages.  Depriving  him  of 
the  beneficial  use  and  enjoyment  of  his  property  is  a  tak- 
ing of  private  property  for  public  use.  Elliott,  Koads  & 
S.  156;  Lewis,  Eminent  Dom.  §§  5^56,  59,  100, 122, 123; 
Dillon,  Mun.  Corp.  (4th  ed.),  §  587J;  Bea<;h,  Pub.  Corp. 
§§  667,  658;  Cooley,  Const.  Lim.  (6th  ed.),  670;  Tiedeman, 
lim.  of  Police  Power,  397;  Eandolph,  Eminent  Dom.  §§  147, 
148, 152,  404;  Arirnond  v.  G.  B.  &  M.  C.  Co,  31  Wis.  316; 
Buchner  v.  C,  M.  dk  N.  F".  R.  Co,  56  id.  403;  Sherman  v. 
Jf.,  L.  S.  cfe  W.  a.  Co,  40  id.  645;  Pvmpelly  v.  Green  Bay 
&  2f.  a  Co.  13  Wall.  166;  Bigney  v.  Chicago^  102  111.  64; 
Yates  V.  Milwaukee,  10  Wall.  497;  Grand  Bapids  Booming 
Co,  V.  Jarvisj  30  Mich.  308;  Eaton  v.  B,  G,  <&  M.  B.  B.  51 
N.  H.  504;  Thompson  v.  Androscoggin  Biver  Imp.  Co,  54 
id.  545;  Yamderlvp  v.  Grand  Bapids,  73  Mich.  522,  16  Am. 
St.  Eep.  597,  and  note;  Story  v.  N.  T.  El.  B.  Co,  90  N.  Y. 
122;  Lahr  v.  Metropolitan  El.  B.  Co.  104  id.  268.  The 
building  of  a  viaduct  is  a  new  and  additional  use  of  the 
Vol.  95—3 
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street,  and' imposes  an  additional  burden  or  servitude  on  the 
fee.  Randolph,  Eminent  Dom.  §  162.  The  soil  cannot  be 
devoted  to  a  different  use,  Vhether  more  or  less  onerous, 
without  compensation  to  the  abutting  owner.  Lewis,  Em- 
inent Dom.  §140;  Beach,  Pub.  Corp.  §663;  ShavmeeUyum 
V.  Masofhy  82  111.  337;  Cooley,  Const  Lim.  (6th  ed.),  674,  675. 
For  the  respondent  there  was  a  brief  by  Charles  H.  Ham- 
Utonj  city  attorney,  and  Howard  Van  Wycky  assistant  city 
attorney,  and  oral  argument  by  Mr.  Van  Wyclc. 

Cassodat,  C.  J.  This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  plaintiff's  complaint,  alleging,  in  effect : 
That  the  plaintiff  has  been  the  owner  of  the  lot  described 
ever  since  1876.  That  the  lot  is  on  the  corner  of  North 
"Water  and  Pearson  streets,  and  lies  on  the  north  side  of 
Pearson  street  and  on  the  west  side  of  North  Water  street, 
and  is  fifty  feet  front  on  North  Water  street,  and  extends 
west  about  270  feet  on  Pearson  street,  to  the  established 
dock  line  on  the  Milwaukee  river.  That  the  lot  is  bounded 
on  the  west  by  the  river.  That,  since  1876,  the  plaintiff  has 
resided  thereon  with  his  family  as  a  homestead.  That  Feb- 
ruary 13, 1888,  the  defendant,  by  ordinance,  permanently  es- 
tablished the  grade  of  North  Water  and  Pearson  streets  in 
front  of  the  premises  of  the  plaintiff,  and  fixed  and  perma- 
nently established  the  same  as  follows:  At  the  point  of  in- 
tersection of  Yan  Buren  street,  thirty  six  and  one-half  feet, 
assuming  as  a  base  the  Milwaukee  river  as  it  was  in  March, 
1836.  That  Van  Buren,  Pearson,  and  North  Water  streets 
join  together  in  front  of  the  plaintiff's  premises.  That, 
August  8, 1892,  the  defendant,  by  ordinance,  duly  ordained 
that  the  city,  in  pursuance  to  cb.  411,  Laws  of  1891,  issue 
bonds  for  the  construction  of  a  viaduct  across  the  river  from 
the  intersection  of  Van  Buren  street  with  Brady  street  to 
the  intersection  of  Holton  street  with  Reservoir  avenue. 
That  March  20, 1893,  the  defendant,  by  ordinance,  ordained 
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that  the  grade  of  elevation  of  the  viadact  in  front  of  the 
plaintiff's  premises  should  be  permanently  fixed  and  estab- 
lished, so  as  to  be  eighteen  feet  higher  than  the  grade  estab- 
lished by  the  ordinance  of  February  13,  1888.  That  the 
defendant  erected  the  viaduct  in  conformity  to  the  grade 
last  mentioned,  and  the  same  is  now  completed  in  accordance 
therewith  and  in  accordance  with  the  speqifications  and 
plans  in  possession  of  the  defendant.  That  the  viaduct  is 
built  of  iron,  and  commences  at  Brady  and  Van  Buren 
streets,  and  passes  through  Yan  Buren  street  into  Korth 
Water  and  Pearson  streets,  and  thence,  through  Pearson 
street,  west  and  across  the  Milwaukee  river.  That  the  same 
is  supported  by  heavy  columns,  set  into  the  street  below  and 
above  the  surface,  and  also  set  into  the  river.  That  the 
columns  and  viaduct  are  carried  a  great  distance  above  the 
plaintiff's  lot,  and  immediately  south  of  his  premises.  That 
Pearson  and  North  "Water  streets  are  public  highways,  used 
as  such  for  forty  years.  That  the  river  is  navigable.  That 
the  erection  and  maintenance  of  the  viaduct  has  caused  a 
great  and  material  injury  to  the  premises  of  the  plaintiff,  in 
the  several  particulars  mentioned  therein.  That  the  defend- 
ant has  unlawfully  appropriated  and  taken  the  streets  and 
river  abutting  the  plaintiff's  lot,  of  which  he  is  the  owner  in 
fee,  for  the  construction,  use,  and  maintenance  of  the  viaduct. 
That  the  defendant  has  refused  to  allow  the  plaintiff  any 
damages  for  his  said  injuries.  Wherefore  he  demands  judg- 
ment for  $25,000  damages,  and  costs. 

It  is  nowhere  alleged,  nor  is  it  claimed,  that  at  any  time 
prior  to  the  re-establishment  of  the  grade,  March  20, 1893, 
as  stated,  that  Pearson  and  Korth  Water  streets,  or  either 
of  them,  were,  or  was,  ever  actually  graded  to  the  grade 
so  established  February  13, 1888,  nor  that,  at  the  time  of  so 
changing  the  grade  or  the  erection  of  the  viaduct,  the  board 
of  public  works  did  not  make  an  assessment  of  benefits  and 
damages  as  required  by  the  provisions  of  the  charter.    More- 


Digitized  by 


Google 


20  SUPKEME  COTJET  OF  WISCONSIN.  [95 

Walish  vs.  The  City  of  Milwaukee. 

_-♦ 

over,  there  is  no  allegation  that  either  of  s'ach  graded  was  so 
established  or  changed  or  re-established  unlawfully.  On  the 
contrary,  it  is  to  be  fairly  inferred  from  the  complaint  that 
each  and  all  of  such  grades  were  duly  and  regularly  estab- 
lished, and  changed  o^  re-established,  in  strict  accordance 
with  the  requirements  of  the  charter,  and  that  the  viaduct 
was  erected  and  constructed  in  conformity  therewith.  The 
charter  provides  that,  "in  all  cases  in  which  the  grade  of 
any  street  has  been  permanently  established  by  ordinance 
since  February  20, 1852,  or  shall  hereafter  be  so  established, 
and  after  such  permanent  establishment  thereof,  and  after 
such  street  ahaU  have  ieen  actually  graded  to  aueh  established 
grade^  the  grade  so  established  has  been  or  shall  be  altered 
by  the  city,  the  owner  of  any  lot  or  parcel  of  land  which 
may  be  affected  or  injured  in  consequence  of  such  alteration 
of  grade  shall  be  entitled  to  compensation  therefor.'*  Sec.  8, 
subch.  VII,  ch.  184,  Laws  of  1874.  Since  the  street  was  never 
actually  graded  to  the  grade  so  established  in  1888,  but  was 
actually  worked  and  completed  only  to  the  grade  so  estab- 
lished March  20, 1893,  it  follows  that  the  complaint  fails  to 
state  a  cause  of  action  for  compensation  for  a  change  of 
grade,  so  given  by  the  provision  of  the  charter  quoted.  This 
is  apparent  from  numerous  decisions  of  this  court,  among 
which  are  the  following:  Stadler  v.  Milwaukee^  34  Wis.  98; 
French  v.  Milwaukee^  49  Wis.  584;  Tyson  v.  Milwaukee^  50 
Wis.  78.  The  right  to  damages  in  such  a  case  is  purely  stat- 
utory. Id,  Hence,  the  well-established  rule  that,  where  a 
change  of  grade  in  a  street  is  made  under  authority  of  law 
and  with  due  care,  the  municipality  is  not  liable  for  conse- 
qiiential  injury  to  abutting  lots,  unless  made  so  by  statute  or 
the  constitution.  Drvm,mond  v.  Eau  Claire^  85  Wis.  562, 
and  cases  there  cited.  This  rule  was  applied  in  Coldough  v. 
Milwaukee^  92  Wis.  182.  In  that  case  it  was  held  that: 
"  (1)  The  construction  of  an  elevated  approach  to  a  viaduct, 
occupying  the  entire  width  of  the  street,  is  merely  a  change 
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of  the  grade  of  the  street,  and  is  not  a  new  taking  of^  nor 
does  it  impose  any  additional  use  or  servitude  upon,  the 
property  of  the  abutting  owner.  In  the  absence  of  any  ex- 
press statute  allowing  it,  therefore,  no  damages  can  be 
awarded  to  said  owner  for  injury  to  his  property  caused  by 
the  construction  of  such  approach ;  nor  will  its  construction 
be  restrained  at  his  suit.  (2)  Such  a  lawful  change  of  the 
grade  of  a  street  is  not  a  closing  up  or  use  or  obstruction  of 
the  street,  within  the  meaning  of  ch.  255,  Laws  of  1889 
(S.  &  B.  Ann.  Stats,  sec.  1296a)."  We  are  clearly  of  the 
opinion  that  the  case  at  bar  is  not  distinguishable  in  princi- 
ple from  that  case;  and,  hence,  what  Mr.  Justice  Pinney 
there  said  must  be  regarded  as  the  opinion  of  the  court  in 
this  case. 

By  the  Cowrt. —  The  order  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 


Zaxjtoke,  Eespondent,  vs.  North  Milwaukee  TowNsrrB  Oom- 
PAinr  No.  3,  Appellant. 

December  17, 1896—  January  IS,  1897. 

Negotiable  instruments:  When  interest  becomes  due:  Demand:  Default 

The  fact  that  a  note  bearing  interest  payable  semiannually  was 
dated,  executed,  and  delivered  on  a  certain  day  fixes  the  date  for 
the  payment  of  instalments  of  interest  at  the  end  of  every  six 
months  thereafter,  and  no  demand  was  necessary  to  create  a  de- 
fault 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  mortgage  upon  real  estate. 
The  complaint  alleges  that  the  mortgage  was  given  to  secure 
payment  of  a  promissory  note  executed,  delivered,  and  bear- 
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ing  date  on  the  26th  of  June,  1893,  whereby  the  defendant 
promised  to  pay  to  the  plaintiff's  order  the  sum  of  $53,000 
on  or  before  five  years  from  date  thereof,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  ejimxmj  payahU  aemi- 
ofimuzHy.  The  complaint  further  alleges  default  in  the  pay- 
ment of  the  semiannual  instalment  of  interest  which  fell  due 
June  26, 1895;  also  that  the  plaintiff  thereafter  duly  exer- 
cised an  option  contained  in  the  mortgage  by  which  he  was 
empowered  to  declare  the  entire  sum  due.  The  complaint 
also  contains  the  other  usual  and  appropriate  allegations  in 
foreclosure  actions,  which,  however,  are  not  necessary  to 
be  stated.  A  general  demurrer  to  the  complaint  was  over- 
ruled, and  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  TiTrUin  dk  Qlick^- 
many  and  oral  argument  by  W.  S.  Timlin. 

For  the  respondent  thei*e  was  a  brief  by  Wdle^  Brigham 
(&  Uphamy  and  oral  argument  by  W.  E.  Black. 

WiNSLow,  J.  The  defect  supposed  to  exist  in  this  com- 
plaint is  that  the  semiannual  instalments  of  interest  do  not, 
by  the  terms  of  the  note,  become  due  on  a  day  certain,  and 
that  a  demand  was  necessary  before  a  default  took  place. 
The  point  is  manifestly  not  well  taken.  The  note  was 
d/Uedy  executed,  and  delivered  on  the  26th  of  June,  and  by 
its  terms  interest  is  payable  semiannually.  This  fixes  the 
date  of  payment  at  the  end  of  every  six  months  thereafter. 
An  instalment  of  interest  therefore  was  due  June  26^  1895, 
and  no  demand  was  necessary  to  create  a  default. 

By  the  Court. —  Order  affirmed. 
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WioDCEA]^  Administrator,  Appellant,  ts.  The  Cuioago  & 
NoETHWBSTEEN  RAILWAY  OoMPAKT,  Respondent. 

December  18, 1896 -^  January  IS,  1897, 

BaQroade:  Killing  of  child  on  track:  Signals:  Negative  teetimony:  Un- 
kntfid  speed:  Lookout:  Fencing  right  of  way:  Protcimate  cause: 
Court  and  jury:  Evidence. 

"L  "Where  four  witnesses  have  testified  positively  to  the  giving  of  cns- 
tomazy  signals  by  a  looomotive,  the  testimony  of  two  witnesses 
who  were  where  they  could  have  heard  the  signals,  that  they  heard 
none  but  gave  the  matter  no  attention,  was  insufficient  to  require 
the  submission  to  the  jury  of  the  question  whether  signals  were 
given. 

2L  In  an  action  against  a  railroad  company  for  the  kiUing  of  a  boy 
nine  years  old  who  had  attempted  to  cross  defendant's  tracks  at 
a  point  much  used  by  pedestrians,  it  appeared  that  there  were 
three  tracks  at  the  place  of  the  accident  with  a  space  of  about 
nine  feet  between  them;  that  the  boy  was  seen  standing  between 
the  rails  of  the  easterly  track  waiting  for  the  passing  of  a  freight 
train  going  south  on  the  middle  track;  that  immediately  after  the 
caboose  had  passed  he  started  to  run  west  across,  the  other  tracks 
and  was  struck  and  killed  by  the  engine  of  a  passenger  train  going 
north  on  the  west  track  at  a  speed  of  about  ten  miles  per  hour. 
The  engineer  testified  that  he  was  keeping  lookout  ahead  of  his 
train  but  did  not  see  the  boy.  Held,  that  the  failure  to  see  the 
boy  was  not  inconsistent  with  the  fact  of  a  proper  lookout. 

Z.  The  rate  of  speed  of  trains  in  a  city  being  limited  by  ch.  467,  Laws 
of  1891,  to  fifteen  miles  per  hour,  a  less  rate  of  speed  cannot  be- 
come unlawful  unless  by  reason  of  some  peculiar  danger  of  the 
situation. 

i.  The  primary  purpose  of  fencing  the  right  of  way  of  a  railroad,  as 
required  by  sea  1810,  R  S.,isto  prevent  animals,  not  persons,  from 
coming  upon  the  track;  but  if  it  were  otherwise,  the  company 
would  not  be  liable,  by  reason  of  the  failure  to  fence,  for  the  kill- 
ing of  a  person  by  a  passing  locomotive,  unless  it  appeared  affirm- 
atively that  such  person  came  upon  the  right  of  way  at  a  point 
where  it  was  not  fenced. 

[5.  Whether  it  is  the  duty  of  a  railroad  company  to  fence  its  right  of 
way 'Within  the  limits  of  a  city,  where  danger  from  domestic  ani- 
mals upon  the  track  would  be  comparatively  small  and  the  fencing 
of  the  road  might  inconvenience  public  traffio^  not  determined.] 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  for  the  death  of  the  plaintiffs 
decedent,  James  M.  Spencer,  a  boy  between  nine  and  ten 
years  old.  He  was  struck  and  instantly  killed  by  the  de- 
fendant's passenger  train.  It  was  within  the  city  of  Mil- 
waukee, and  near  the  defendant's  passenger  station  of  Bay 
View.  It  was  also  near  the  point  where  the  defendant's 
tracks  cross  Potter  avenue.  The  tracks  are  here  unfenced. 
The  public  had  been  accustomed  to  use  the  defendant's  road- 
bed for  passing  and  repassing  between  Potter  avenue  and 
the  first  street  to  the  north,  and  the  Bay  View  station,  a 
distance  of  about  800  feet.  There  were  three  tracks  at  this 
place,  about  nine  feet  apart,  with  the  space  between  smooth 
and  convenient  to  pedestrians.  At  the  time  of  the  accident, 
a  freight  train  of  thirty  cars  and  a  caboose  was  passing  to 
the  south  across  Potter  avenue.  The  crossing  gates  were 
down.  The  deceased  was  seen,  at  that  time,  standing  be- 
tween the  rails  of  the  most  easterly  track,  and  about  forty 
feet  north  of  Potter  avenue.  As  soon  as  the  caboose  had 
passed,  he  was  seen  to  start  and  run  in  a  direction  to  cross 
the  tracks.  On  the  westerly  track  he  was  struck  and  killed 
by  the  engine  of  a  passenger  train  coming  from  the  south. 
After  the  evidence  on  both  sides  was  all  in,  the  court  di- 
rected a  verdict  for  the  defendant.  From  a  judgment  on 
that  verdict  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  signed  by  EUioUj 
HicJcox  (&  Orothy  and  oral  argument  by  E.  S.  JSUiott  and 
C.  T,  Hichox. 

For  the  respondent  there  was  a  brief  by  Winkler^  Flamr 
dersy  Smithy  Botimm  ds  VilaSy  and  oral  argument  by  JF.  C. 
WinMer. 

Newman,  J,  It  is  urged  for  the  appellant  that  the  evi- 
dence produced  on  his  behalf  was  sufficient  to  require  the 
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SQbmission  of  the  case  to  the  jury.  It  is  claimed  that  the 
eyidence  suflBciently  establishes  the  negligence  of  the  defend- 
ant in  four  several  particulars:  (1)  It  failed  to  give  the 
customary  signals  of  the  approach  of  its  passenger  train ; 
(2)  the  employees  on  the  train  failed  to  keep  a  proper  look- 
out; (3)  the  train  was  run  at  an  unusual  and  dangerous  rate 
of  speed;  and  (4)  the  road  was  unfenced.  It  must  be  con- 
ceded that,  if  there  was  evidence  sufficient  to  support  a  ver- 
dict for  the  plaintiff  on  either  of  such  grounds  of  negligence, 
the  case  should  not  have  been  taken  from  the  jury.  The 
settled  rule  is  that  a  verdict  for  the  defendant  should  not  be 
directed  unless  the  evidence  is  practically  undisputed  and  all 
one  way,  so  that,  by  giving  it  the  construction  most  favor- 
able to  the  plaintiff  which  it  will  reasonably  bear,  including 
all  reasonable  inferences  from  it,  it  is  insufficient  to  support 
a  verdict  in  favor  of  the  plaintiff.  Jackson  v.  Jacksonporty 
56  Wis.  310;  Badmann  v.  C,  M.  cfe  St.  P.  B.  Co.  78  Wis.  22; 
Kruse  v,  CI,  M.  cfe  St.  P.  B.  Co.  82  Wis.  568. 

1.  Did  the  train  give  the  customary  signals  of  its  ap- 
proach? Four  witnesses  testified  affirmatively  that  the 
usual  signals  were  given,  both  by  sounding  the  whistle  and 
ringing  the  belL  They  testify  that  they  heard  the  signals. 
On  the  other  hand,  two  witnesses  testify  that  they  heard  no 
signals.  They  were  where  they  could  have  heard,  but  gave 
the  matter  no  attention.  Would  this  testimony  support  a 
verdict  for  the  plaintiff  on  this  question?  Apparently,  the 
witnesses  are  of  equal  credibility,  and  had  equal  opportunity 
of  hearing.  In  such  case  the  rule  applies :  "  The  positive 
testimony  of  one  credible  witness  to  a  fact  is  entitled  to 
more  weight  than  that  of  several  others  who  testify  neg- 
atively, or,  at  most,  to  collateral  circumstances  merely  per- 
suasive in  their  character."  3  Greenl.  Ev.  §  375;  Balph  v. 
C.  (&  N.  W.  B.  Co.  32  Wis.  177;  Pennoyer  v.  Allen,  56  Wis. 
502;  Draper  v.  Baker,  61  Wis.  450;  Hinton  v.  Cream  City 
B.  Co.  65  Wis.  323 ;  Joannes  v.  Millerd,  90  Wis.  68.     Where 
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the  evidence  to  prove  a  fact  is  direct  and  positive  and  satis- 
factory and  the  evidence  to  disprove  it  is  purely  negative, 
the  positive  proof  must  prevail  Cook  t;.  Hacinej  49  Wis. 
243.  The  evidence  that  the  signals  were  given  was  practi- 
cally undisputed. 

2.  Did  the  employees  on  the  train  fail  to  keep  a  proper 
lookout  for  persons  on  the  track?  The  engineer  of  the  train 
testifies  that  he  was  keeping  a  lookout  ahead  of  his  train, 
but  that  he  did  not  see  the  boy.  Sis  failure  to  see  the  boy 
may,  perhaps,  be  explained,  consistent  with  the  fact  of  a 
proper  lookout^  by  this  consideration:  that  the  boy  was  con- 
cealed from  his  view  by  the  passing  freight  train  until  his 
engine  was  upon  Potter  avenue  crossing,  and  only  a  few  feet 
from  the  boy,  who,  from  his  nearness  to  the  engine,  was  not 
then  fairly  within  the  field  of  his  vision.  The  best  possible 
lookout  could  not  have  enabled  him  to  discover  the  boy  in 
time  to  have  stopped  his  train,  or  to  have  materially  slack- 
ened its  speed  before  it  struck  him. 

3.  Was  the  train  running  at  an  unlawful  rate  of  speed? 
It  was  estimated  by  the  engineer  that  it  was  running  at  a 
speed  of  about  ten  miles  an  hour.  The  rate  of  speed  of 
trains  in  cities  and  villages  is  limited  by  law  to  fifteen  miles 
an  hour.  Laws  of  1891,  ch.  467.  No  doubt  a  less  rate  of 
speed  may  become  unlawful  by  reason  of  some  peculiar  dan- 
ger of  the  situation.  No  such  situation  is  disclosed  by  the 
evidence. 

4.  Did  the  absence  of  a  fence  cause  the  accident?  Of 
course,  the  absence  of  a  fence  could  not  be  the  active,  pro- 
ducing cause  of  the  accident.  It  was  merely  a  condition 
which  possibly  rendered  the  accident  more  likely  to  happen. 
In  that  sense  it  might  be  the  cause  of  the  accident.  Ordi- 
narily a  condition  is  a  remote  cause.  The  absence  of  a  fence 
might  be  the  proximate  cause,  in  the  sense  of  the  law,  of  an 
injury  to  domestic  animals,  such  as  are  usually  restrained 
by  fences.    The  purpose  of  the  railroad  fence,  as  expressed 
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in  the  statute  itself,  is  ^^  to  prevent  cattle  and  other  domestic 
animals  from  going  on  snch  railroad."  B.  S.  sec.  1810.  Its 
purpose  is  not,  at  least  primarily,  to  prevent  persons  from 
going  upon  the  railroad.  A  fence  is  a  clumsy  contrivance 
for  the  exclusion  of  persons.  Especially  for  the  exclusion 
of  boys  of  the  age  of  the  plaintiff's  decedent,  the  common 
railroad  fence  is  ineffective  and  delusive.  Boys  climb  fences 
with  such  ready  facility.  To  exclude  them  the  fence  must 
be  both  tight  and  high.  While  the  common  fence  might 
serve  some  useful  purpose  as  a  warning,  it  must*  be  inade- 
quate for  the  purpose  of  exclusion.  It  would  seem  that,  for 
the  purpose  of  a  warning  to  the  deceased,  the  lowered  gates 
and  the  passing  freight  train  should  have  been  ample.  But 
if  it  shall  be  held  that  to  exclude  persons  from  going  upon 
the  track  is  a  purpose  of  the  railroad  fence,  and  that  the  de- 
ceased lacked  the  discretion  which  should  make  him  respon- 
sible for  ordinary  care,  it  would  seem  that  the  same  rules 
should  be  applied  as  in  the  case  of  domestic  animals.  It 
must  then,  at  least,  appear  with  reasonable  certainty  that  a 
fence  would  have  prevented  the  accident;  else  the  want  of 
a  fence  cannot  be  the  cause  of  the  accident.  So,  it  is  held 
in  the  case  of  domestic  animals,  that  in  order  to  show  that 
the  absence  of  a  fence  was  the  cause  of  the  injury  it  must  be 
made  to  appear  that  the  animal  came  upon  the  track  at  a 
point  where  the  company  was  bound  to  maintain  a  fence; 
and  that,  if  the  animal  came  upon  the  track  from  adjoining 
depot  grounds,  the  company  is  not  liable.  Bennett  v.  G.  (b 
JSr.  W.  B.  Co.  19  Wis.  145;  Bremmer  v.  O.  B.,  S.  P.  cfe  JV. 
H.  Co.  61  Wis.  114.  This  case  is  entirely  without  evidence 
to  show  where  the  boy  came  upon  the  track.  He  first  ap- 
pears upon  the  track.  Whether  he  came  from  the  adjoining 
depot  grounds  of  Bay  View  station,  or  from  Potter  avenue 
crossing,  is  uncertain.  So,  on  this  theory  of  the  purpose  of 
the  railroad  fence,  the  evidence  fails  to  show  that  the  ab- 
sence of  the  fence  was  the  cause  of  the  death  of  the  plaint- 
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iff's  decedent.  It  is  not  determined  whether  the  defendant 
was  required  to.  fence  its  road  at  the  place  of  the  accident. 
It  was  very  near  to — perhaps  included  in  —  reasonable  depot 
grounds.  It  was  within  the  limits  of  a  city,  where  danger 
from  domestic  animals  upon  the  track  would  be  compara- 
tively  small,  and  the  fencing  of  the  road  might  be  incon- 
venient to  the  public  traffic. 

There  were  several  errors  alleged  on  the  exclusion  of 
evidence,  but  none  of  them  seem  to  be  of  sufficient  impor- 
tance to  require  treatment  at  length,  in  the  view  which  has 
been  taken  of  the  case. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


MiLBAUEB  and  others,  Respondents,  vs.  Sohotten  and  others,. 

Appellants. 

December  18, 1896  —January  Xf,  1897. 

Appealable  order:  Election  between  express  contract  and  quantum 

meruit. 

An  order  denying  a  motion  to  require  plaintiff  to  elect  whether  he 
will  proceed  upon  a  cause  of  action  on  express  contract  or  upon 
one  on  quantum  meruit  is  not  appealable  under  ch.  213|  Laws  of 
1895. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county :  R.  N.  Austin,  Judge.    Appeal  dismissed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Henry  L.  Buxton^  and  for  the  respondents  on  that  of 
Toohey^  Gilmore  cfe  Donovan. 

Marshall,  J.  The  defendants,  conceiving  that  the  com- 
plaint contains  a  cause  of  action  for  a  recovery  on  an  ex- 
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press  contract  and  also  upon  quamium  meruit^  moved  the 
court  for  an  order  requiring  .plaintiffs  to  elect  upon  which 
<cause  of  action  they  would  rely.  The  motion  was  denied, 
and  defendants  appealed  from  the  order  entered  in  accord- 
ance therewith. 

Appeals  from  orders  are  regulated  by  ch.  212,  Laws  of 
1895,  and,  respecting  orders  entered  in  actions  before  judg- 
ment, it  provides  that  only  the  following  may  be  so  carried 
to  the  supreme  court  for  review :  An  order  affecting  a  sub- 
stantial right,  made  in  an  action  where  such  order,  in  effect, 
determines  the  action,  and  prevents  a  judgment  from  which 
an  appeal  might  be  taken;  an  order  which  refuses,  con- 
tinues, or  modifies  a  provisionsA  remedy,  or  grants,  refuses, 
modifies,  or  dissolves  an  injunction,  or  sets  aside  or  dismisses 
a  writ  of  attachment  for  irregularity,  or  when  it  sustains 
or  overrules  a  demurrer.  This  appeal  is  not  from  such  an 
order;  hence  must  be  dismissed. 

By  the  Oov/rt. —  The  appeal  is  dismissed. 


"Weight  and  others.  Respondents,  vs.  The  Milwaukee  Eleo- 
TRio  Railway  &  Light  Company,  Appellant. 

December  18, 1896— January  IS,  1897, 

Street  railways:  Transfer  of  franchise  to  operate  road:  Easement:  Imr 
posed  duties:  Voluntary  surrender:  Nonuser. 

1.  A  franchise  to  operate  a  street  railway  is  inalienable  at  common 

law,  but  authority  to  sell  and  transfer  it  may  be  conferred  by  stat- 
ute. In  this  state  such  authority  is  given  by  subd.  7,  sea  1748.  R.  S.,; 
and  by  cb.  221,  Laws  of  1888,  as  amended  by  oh.  127,  Laws  of  1891. 

2.  A  franchise  to  operate  a  street  railway  is  not  merely  an  easement 

to  use  the  street  for  the  time,  in  the  manner,  and  under  the  condi- 
tions specified  in  the  grant,  and,  when  accepted  and  acted  upon 
by  the  grantee,  a  contract  between  it  and  the  public,  but  it  is  also 
a  grant  from  the  state,  by  the  acceptance  of  which  the  grantee 
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becomes  charged  with  the  daty  of  serving  the  public,  from  which 
it  cannot  emancipate  itself  by  merely  ceasing  to  operate  its  cars. 
8.  A  street  railway  was  not  operated  on  two  blocks  during  four  years 
and  eight  months,  a  period  of  great  industrial  depression,  and  of 
extraordinary  financial  difficulties  on  the  part  of  its  successive 
owners.  During  that  time,  the  track  had  been  taken  up  with  the 
knowledge  and  acquiescence  of  the  owner  and  the  street  paved, 
but  the  means  of  locomotion  had  also  been  changed,  rendering  the 
old  track  practically  worthless  and  an  entire  reconstruction  nec- 
essary. An  ordinance  declaring  the  franchises  over  such  blocks 
forfeited  was  introduced,  but  upon  the  representation  of  the  then 
owner  that  it  was  its  intention  to  operate  the  road  over  such  blocks 
in  the  near  future,  was  not  adopted.  Any  intention  to  abandon 
its  rights  in  the  street  was  expressly  denied  by  the  officials  of  the 
.road.  Held,  that  the  nonuser  of  the  franchises  had  not  existed  for 
such  a  length  of  time  or  under  such  circumstances  that  surrender 
of  the  franchises  and  its  acceptance  by  the  state  could  be  presumed. 
Combes  v,  Keyes,  89  Wi&  297,  distinguished  and  limited. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  E.  N.  Atjstin,  Judge.    Reversed. 

This  is  an  action  in  equity  brought  by  three  property 
owners,  owning  lots  abutting  upon  Twenty-Seventh  street, 
otherwise  called  Washington  avenue,  in  the  city  of  Mil- 
waukee, to  obtain  a  permanent  injunction  against  the  Mil- 
waukee JSlecirio  Sailway  <&  Light  Goinpwny^  enjoining  it 
from  laying  street-railway  tracks  through  said  street  in 
front  of  the  plaintiffs'  property.  A  temporary  injunctional 
order  was  made  pendente  lite^  and  the  defendant  appealed. 
The  facts  appearing  upon  the  complaint  and  the  affidavits 
filed  upon  both  sides  on  the  hearing  of  the  motion  for  an 
injunction  were  not  materially  in  dispute,  and  are  substan- 
tially as  follows:  On  the  1st  of  June,  1874,  an  ordinance 
was  passed  by  the  common  council  of  the  city  of  Milwaukee 
granting  to  John  H.  Tesch  and  others  and  their  successors 
and  assigns  the  right  to  lay  street-railway  tracks  upon  cer- 
tain streets  in  the  city  of  Milwaukee,  named  in  the  ordi- 
nance, and  to  maintain  and  operate  a  horse  railway  thereon 
until  the  1st  day  of  July,  1924.    The  street  in  question  in 
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this  suit  was  not  incladed  within  the  ordiDance.  The  ordi- 
nance provided  that  the  grantees  and  their  assigns  should 
complete  and  operate  two  miles  of  railway  within  two  years 
from  the  1st  day  of  July,  1874,  and  the  entire  balance  of 
the  lines  within  ten  years  from  that  date,  ^^  and,  upon  the 
failure  to  complete  and  operate  the  said  railway  as  above 
provided,  then  all  rights  hereby  granted  and  vested  shall 
cease  and  determine."  The  ordinance  contained  further  con- 
ditions and  requirements  as  to  the  cars  and  tracks,  and  the 
use  thereof,  and  the  rate  of  the  fare,  but  did  not  contain 
any  further  provisions  as  to  forfeiture  of  the  rights  granted, 
by  nonnser. 

Under  this  ordinance,  a  street  railway  was  constructed 
upon  all  the  streets  named  in  the  same,  and  within  the  time 
required  by  the  conditions  of  the  ordinance.  In  August, 
1886,  said  railway  had  passed  into  the  hands  of  the  West 
Side  Street  Eailway  Company,  by  purchase  and  assignment;. 
one  of  its  lines  running  from  the  central  portion  of  the  city 
west  on  Grand  avenue  and  Wells  street^  and  crossing 
Twenty-Seventh  street  near  the  west  city  limits.  At  this 
time  it  was  proposed  to  hold  the  State  Fair  upon  certain 
grounds  in  the  city  of  Milwaukee,  and  about  four  blocks  north 
of  Wells  street;  audit  was  made  a  condition  upon  which 
the  holding  of  the  fair  in  Milwaukee  depended  that  a  street- 
railway  line  should  be  completed  by  the  West  Side  Street 
Railway  Company  to  the  proposed  fair  grounds.  It  appears 
further  that  the  railway  company  consented  to  construct 
said  line  from  Wells  street  north,  on  Twenty-Seventh  street, 
for  a  distance  of  four  blocks,  provided  the  city  would  grant 
them  a  franchise  therefor.  Thereupon  an  ordinance  was 
passed  by  the  city  council  August  2, 1886,  granting  to  the 
railway  company,  its  successors  and  assigns,  the  right  to^ 
lay  such  railway  track  along  said  Washington  avenue  or 
Twenty-Seventh  street,  commencing  at  Wells  street  and 
running  thence  northerly  four  blocks  to  Chestnut  street;. 
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such  ordinance  being  granted  under  and  subject  to  the  same 
conditions  as  were  provided  in  the  previous  ordinance  herein 
named.  In  accordance  with  this  ordinance,  in  September, 
1886,  a  double  horse-railway  track  was  laid  in  said  street, 
and  the  same  was  operated  in  September,  1886,  during  the 
holding  of  the  State  Fair.  From  this  time,  until  and  in- 
cluding the  fall  of  1891,  the  railway  was  operated  upon  said 
street  during  the  holding  of  the  State  Fair  in  each  year,  and 
at  other  irregular  intervals  when  circuses  were  held  upon 
the  fair  grounds,  but  in  the  intervals  the  road  along  these 
four  blocks  was  not  operated. 

In  the  year  1889  an  ordinance  was  passed  by  the  city 
council  authorizing  the  use  of  electricity  as  a  motive  power 
upon  the  street  railways  operating  in  Milwaukee,  and  in 
1890  the  lines  of  the  railway  company,  including  the  line 
upon  the  four  blocks  in  question,  were  equipped  with  trolley 
poles  and  wires,  and  thereafter  operated  by  electricity. 

In  September,  1891,  the  lines  and  franchises  of  the  West 
Side  Street  Railway  Company  had  come  by  purchase  and 
assignment  into  the  ownership  of  the  West  Side  Street  Rail- 
road Compan}'-,  and  a  contract  was  made  in  that  month  for 
the  sale  of  all  the  stock  of  the  said  last-named  company  to  the 
North  American  Company,  in  the  interest  of  a  new  corpo- 
ration, called  the  Milwaukee  Street  Railway  Company ;  the 
contract  being  made  to  the  North  American  Company  pend- 
ing payment  of  the  purchase  price.  It  was  apparently  ex- 
pected at  the  time  of  the  making  of  this  contract  that  the 
possession  of  the  North  American  Company  was  to  be  tem- 
porary only,  but,  by  reason  of  financial  difiiculties,  no  con- 
veyance was  made  to  the  Milwaukee  Street  Railway  Com- 
pany until  January,  1894.  In  the  meantime  it  was  ascer- 
tained that  the  ordinary  horse-railway  track  was  too  lightly 
constructed  for  the  purposes  of  an  electric  railroad,  and  that, 
before  any  continuous  operation  by  electricity,  new  and 
heavier  rails  must  be  laid. 
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In  the  summer  of  1892  the  city  of  Milwaukee  caused  to 
be  payed  with  cedar  blocks  the  two  blocks  in  question,  at 
the  expense  of  the  adjoining  property  owners,  and  the  rails 
of  the  street-railway  company  were  taken  up;  but  the  elec- 
tric poles  and  wires,  except  the  trolley  wire,  were  left  in 
place.  These  two  blocks  remained  in  this  condition  until 
May  24, 1896,  and  they  are  the  two  blocks  in  question  in 
this  action.  The  remaining  two  blocks  covered  by  the  fran- 
chise were  not  paved,  and  they  have  been  operated  continu- 
ously at  all  times.  The  Milwaukee  Street  Railway  Com- 
pany acquired,  by  conveyance,  all  of  the  street-railway 
property  in  Milwaukee,  including  this  franchise,  in  Janu- 
ary, 1894;  and  mortgaged  its  property  and  franchises  at 
the  same  time  to  the  Central  Trust  Company  of  New  York. 
Foreclosure  of  this  mortgage  was  commenced  May  24, 1895. 
In  the  fall  of  1895  the  remaining  two  blocks  of  Twenty- 
Seventh  street  covered  by  the  franchise  were  paved  with 
cedar  blocks,  and  at  the  same  time  the  railway  thereon  was 
reconstructed  with  an  appropriate  electric  roadbed  and 
rails.  December  2  of  the  same  year,  an  ordinance  was  in- 
troduced in  the  common  council  repealing  certain  street- 
railway  franchises,  and  including  the  franchise  for  the  two 
blocks  in  question  here,  and  the  same  was  referred  to  the 
railway  committee.  In  January,  1896,  a  sale  was  made 
under  a  final  decree  in  foreclosure,  which  had  been  previ- 
ously entered,  by  which  all  the  street-railway  properties  of 
the  Milwankeei  Street  Railway  Company  were  sold  and  con- 
veyed to  the  MUnjoauJcee  Elect/rio  Railway  <&  Light  Com- 
panyj  the  defendant  in  this  action.  In  the  winter  of  1896 
the  president  of  the  new  company  appeared  before  the  rail- 
way committee  of  the  common  council,  and  objected  to  the 
forfeiture  of  the  franchise  upon  the  two  blocks  in  question, 
on  the  ground  that  the  company  intended  to  reconstruct 
and  operate  the  same  in  the  following  spring.  Thereupon 
the  clause  of  the  ordinance  forfeiting  the  franchise  for  the 
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two  blocks  in  question  was  stricken  out,  and  the  ordinance 
was  then  passed.  Soon  after  midnight  on  the  24:th  day  of 
May,  1896,  being  Snnday,  the  defendant  commenced  to  re- 
construct its  track  on  Twenty-Seventh  street,  between  Wella 
and  State  streets,  with  a  force  of  abont  200  men;  and  about 
noon  of  the  same  day,  after  the  work  had  progressed  to 
a  considerable  extent,  and  the  street  had  been  largely 
torn  up  and  part  of  the  tracks  laid,  this  action  was  com- 
menced for  a  permanent  injunction,  on  the  ground  that  the 
franchise  had  been  forfeited  and  abandoned;  and  a  tempo- 
rary restraining  order  was  granted  until  the  hearing  of  the 
motion  for  the  injunctional  order  pendente  lite.  Upon  the 
hearing  of  said  motion,  the  order  in  question,  from  which 
this  appeal  is  taken,  was  granted. 

For  the  appellant  there  was  a  brief  by  Miller^  Noyes^  MUr 
ler  <&  Wahlj  and  oral  argument  by  Oeo.  P.  MiUer.  They 
argued,  among  other  things,  that  the  right  of  the  defendant 
to  the  use  of  a  street  for  its  railway  is  a  franchise  granted 
on  behalf  of  the  state  by  the  city  authorities,  and  its  ac- 
ceptance constituted  not  a  mere  contract  with  the  city^ 
but  an  assumption  of  a  duty  to  build  and  operate  the  road ; 
of  which  duty  the  defendant  could  not  relieve  itself  by 
abandonment  or  nonuser.  State  ex  rd.  Gream  City  H-  Co. 
V,  Hilberty  72  Wis.  190;  Chicago  Oen.  li,  Co.  v.  Chicago  City 
B,  Co,  62  111.  App.  522;  People  v.  A.  cfe  V.  P.  Co.  24  N.  Y. 
261,  and  cases  cited  by  the  court.  Only  the  state  could 
change  or  waive  the  condition  of  the  contract.  Here  no  in- 
tention on  the  part  of  the  defendant  to  abandon  its  rights 
was  shown,  but  the  contrary.  Nonuser  might  be  a  ground 
of  forfeiture,  but  does  not  operate  ipso  facto.  Strong  v.  Mc- 
Caggy  65  Wis.  629;  Sleeper  v.  Goodwin^  67  id.  585;  Ashland 
V.  Wheeler,  88  id.  617. 

IF".  J.  Turner^  for  the  respondents,  contended  that  equity 
might  give  relief  against  the  unlawful  use  of  a  street,  in  a 
suit  by  abutting  owners.    Pettihone  v.  Hamilton^  40  Wis. 
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402,  415;  Tc^lar  v.  Bay  City  St.  R.  Co.  80  Mich.  77;  Fwn- 
ningv.  Osborne^  102  N.  T.  441;  Booth,  Street  Eailway  Law, 
§  100.  The  rights  of  defendant  have  been  lost  by  abandon- 
ment.   Henderson  v.  Cent.  Pass.  R.  Go.  21  Fed.  Bep.  358. 

WiNSLow,  J.  The  question  presented  is  whether  the  right 
and  duty  to  operate  a  street  railway  over  the  two  blocks  in 
front  of  the  plaintiffs'  lots  had  been  extinguished  at  the  time 
of  the  commencement  of  this  action.  The  power  to  grant 
the  right  in  question  was  conferred  upon  the  city  by  the 
provisions  of  sec.  1862,  B.  S.  1878,  as  amended  by  ch.  219, 
Laws  of  1881.  At  common  law  such  a  franchise  or  right 
was  undoubtedly  inalienable.  State  ex  rel.  Milwaukee  J^. 
R.  Co.  V.  Anderson^  90  Wis.  550.  A  sale  and  transfer  thereof 
may,  however,  be  authorized  by  statute.  Chapman  YaiA)e 
Mfg.  Co.  V,  Oconto  W.  Co.  89  Wis.  264.  Such  authority  has 
been  granted  by  the  statutes  of  this  state.  Laws  of  1883, 
ch.  221,  as  amended  by  Laws  of  1891,  ch.  127.  The  statute 
also  authorizes  a  corporation  to  mortgage  its  franchises. 
R  S.  1878,  sec.  1748,  subd.  7.  So,  it  would  seem  that  there 
can  be  no  question  bat  that  the  various  conveyances  and  as- 
signments by  which  the  franchise  in  question  has  finally 
come  into  the  ownership  of  the  present  defendant  are  valid 
and  operative.  Such  being  the  case,  it  will  be  necessary  to 
consider  the  legal  nature  of  the  right  to  lay  tracks  and  oper- 
ate a  street  railroad  in  a  public  street. 

Such  a  right  necessarily  includes  an  easement  to  use  the 
street  for  the  time,  in  the  manner,  and  under  the  conditions 
specified  in  the  ordinance.  The  ordinance,  when  accepted 
and  acted  upon  by  the  grantee,  becomes  also  a  contract  be- 
tween the  public,  acting  through  the  city  council,  on  the 
one  hand,  and  the  railway  company,  on  the  other;  the  con- 
sideration for  the  partial  surrender  of  the  street  being  the 
advantages  to  the  public  arising  from  inexpensive  and  rapid 
transit,  and  the  assumption  by  the  company  of  the  duty  of 
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continuing  to  furnish  such  transit  during  the  life  of  the  or- 
dinance. But  the  right  under  consideration  is  something 
more  than  an  easement,  and  more  than  a  mere  contract  right. 
It  is  also  a  franchise  granted  by  the  state,  acting  through 
the  common  council  of  the  city,  to  the  railroad  company. 
It  becomes,  when  owned  by  a  corporation,  one  of  its  corpo- 
rate franchises,  for  failure  to  exercise  which  an  action  may 
be  brought  by  the  attorney  general,  in  the  name  of  the  state, 
to  vacate  its  charter,  under  sec.  3241,  E.  S.  1878.  This  was 
held  in  the  case  of  State  ex  rel.  AtCy  Oen.  v.  Madison  St.  It. 
Co.  72  Wis.  612,  and  has  been  affirmed  in  principle  in  numer- 
ous later  decisions.  Ashland  v.  Wheeler,  88  Wis.  607;  State 
ex  rel.  Milwaukee  St  H.  Co.  v,  Anderson,  90  Wis.  550;  State 
ex  rel.  AtCy  Oen,  -y.  JanesviUe  W.  Co.  92  Wis.  496. 

By  the  acceptance  of  the  terms  of  the  ordinance,  the  rail- 
road company  assumed  a  public  trust.  It  undertook  to 
serve  the  public,  by  affording  it  rapid  transit;  and  it  be- 
came its  duty  to  continue  that  service,  not  simply  because 
it  had  contracted  so  to  do,  but  because  it  had  become  charged 
with  such  duty  by  legislative  grant.  It  could  not  lay  down 
the  burden  when  it  chose,  nor  emancipate  itself  by  merely 
ceasing  to  operate  its  cars.  In  case  of  attempt  on  its  part 
to  so  shirk  its  duty  as  to  a  part  of  its  road,  it  could,  doubt- 
less, be  compelled,  in  proper  proceeding,  to  resume  its  oper- 
ation, and  carry  out  the  public  duty  which  it  voluntarily 
assumed.  Attorney  Central  v.  W.  W.  Jt.  Go.  36  Wis.  466- 
497.  Certainly,  in  such  case,  action  could  be  brought  under 
sec.  3241,  E.  S.,  by  the  state,  to  forfeit  its  franchises  and 
vacate  its  charter,  for  failure  to  exercise  its  public  powers 
and  perform  its  duties. 

Coming  now  to  the  question  whether  the  franchise  has 
been  extinguished  in  the  case  before  us,  it  is  quite  apparent 
that  there  are  only  four  ways  in  which  it  can  be  claimed 
that  such  extinguishment  could  take  place,  viz. :  (1)  By  op- 
eration of  some  self -executing  forfeiture  clause  in  the  grant; 
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(2)  by  surrender  of  the  franchise,  and  acceptance  of  such 
surrender  on  the  part  of  the  state;  (3)  by  the  decree  of  a 
court  of  competent  jurisdiction,  in  an  action  brought  for 
the  purpose;  (4)  by  abandonment  or  nonuser  for  so  long  a 
period  that  a  surrender  and  acceptance  will  be  presumed. 
There  are  no  facts  in  the  case  upon  which  it  can  be  claimed 
that  the  franchise  has  been  extinguished  in  either  of  the 
first  three  ways  above  mentioned.  There  was  no  self-acting 
forfeiture  clause  in  the  ordinance  which  granted  the  fran- 
chise. There  has  been  no  surrender  thereof,  and  accept- 
ance of  such  surrender  by  the  state,  and  no  action  has  been 
brought  to  declare  and  enforce  the  forfeiture.  There  re- 
mains, then,  for  consideration,  only  the  question  whether 
it  has  been  wiped  out  by  nonuser  for  more  than  four  years. 
It  is  argued  that  from  this  fact  an  abandonment  of  the  fran- 
chise has  resulted.  It  is  evident  that  the  term  "abandon- 
ment," as  applied  to  a  corporate  franchise  of  this  kind,  is  a 
misnomer.  A  mere  privilege  or  right  may,  perhaps,  be 
properly  said  to  be  abandoned  in  a  proper  case,  although 
even  in  that  case  there  must  be  something  more  ths£n  mere 
nonuser  to  constitute  such  abandonment.  There  must  also 
be  an  act  clearly  indicating  an  intention  to  abandon.  Washb. 
Easements  (3d  ed.),  661.  But,  while  a  mere  easement  or 
right  may  be  abandoned,  the  word  is  plainly  inapplicable 
to  a  duty  owing  to  the  state.  A  public  duty  is  not  to  be 
laid  down  at  will.  In  the  case  of  a  mere  easement  there  is 
but  one  party  interested,  and  he  may  voluntarily  abandon 
his  right;  but  in  case  of  a  public  duty  there  are  two  parties 
beneficially  interested, —  i.  e.  the  party  who  owes  the  duty, 
and  the  state  to  which  the  duty  is  owing.  The  necessary 
result  must  be  that,  in  order  to  extinguish  the  duty,  there  must 
be  concurrence  on  the  part  of  the  state.  It  has  been  held 
that  a  total  nonuser  of  the  franchises  of  a  corporation  may 
exist  for  so  long  a  period  and  under  such  circumstances 
that  a  surrender  of  its  franchises  by  the  corporation,  and 
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acceptance  of  such  surrender  on  the  part  of  the  state,  will 
be  presumed.  The  cases  holding  this  doctrine  are  cited  in 
Combes  v.  Keyes^  89  Wis.  297,  and  AUcrney  General  v.  S.  dh  St 
€.  R.  Co.  93  Wis.  604.  The  doctrine  cannot  be  said  to  have 
been  adopted  by  this  court,  however.  In  Combes  v.  Keyes, 
which  approaches  nearest  to  it,  there  had  bden  complete 
nonuser  for  twenty-six  years,  and  legislative  acts  impliedly 
accepting  the  surrender;  and  it  was  held  that  the  corpora- 
tion had  passed  out  of  existence.  Similar  is  the  case  of 
Henderson  v.  (7.  P.  JR.  Co.  21  Fed.  Rep.  358,  where  nonuse 
of  a  street-car  franchise  for  ten  years,  followed  by  a  repeal 
of  the  franchise  and  a  legislative  grant  of  the  same  right  to 
another  company,  was  held  to  extinguish  the  first  franchise. 
The  present  case,  however,  is  not  such  a  case.  The  period 
of  nonuse  here  was  about  four  years  and  eight  months.  It 
was  a  period  of  great  industrial  depression,  and  of  extraor- 
dinary financial  difficulties  on  the  part  of  the  various  corpo- 
rations which  successively  owned  the  franchise.  The  old  track 
became,  by  reason  of  the  change  in  means  of  locomotion,  prac- 
tically worthless,  and  its  entire  reconstruction  a  necessity. 
It  appears  by  affidavits  of  officials  of  the  roads  that  it  was 
always  the  intention  to  resume  operation  of  these  two 
blocks  as  soon  as  the  financial  atmosphere  cleared.  An  or- 
dinance declaring  this  franchise,  with  others,  forfeited  was 
introduced  in  the  common  council;  but,  upon  representation 
by  the  company  that  it  was  the  intention  of  the  new  com- 
pany to  operate  the  road  over  these  blocks  in  the  near 
future,  the  clause  forfeiting  the  franchise  on  the  two  blocks 
in  question  was  stricken  out.  The  only  fact  which  can  be 
claimed  to  indicate  an  intention  to  abandon  the  franchise  is 
the  fact  that  in  1892  the  street  was  paved  with  wooden 
blocks,  at  the  expense  of  the  adjoining  property  owners, 
and  that  the  old  rails  and  ties  w^ere  then  taken  up,  with  the 
knowledge  and  consent  of  the  company.  This  fact,  how- 
ever, loses  much  of  its  apparent  significance  in  view  of  the 
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changes  in  roadbed  made  nece8$ary  by  the  introduc&on 
of  electricity,  and  in  view,  also,  of  the  other  facts  just  re- 
ferred to. 

This,  then,  is  the  situation :  There  has  been  no  cesser  to 
use,  accompanied  by  any  act  clearly  indicating  an  intention 
to  abandon  the  right.  Even  if  it  could  be  said  that  there 
was  any  such  act,  there  has  been  no  consent  on  the  part  of 
the  public  to  such  abandonment,  nor  acceptance  of  a  sur- 
render. The  nonuse  has  not  existed  for  such  a  length  of 
time,  or  under  such  circumstances,  that  a  surrender  and 
acceptance  of  the  franchise  can  be  presumed.  It  follows 
that,  when  the  plaintiffs  commenced  their  action,  the  fran- 
chise was  still  in  existence,  and  consequently  the  in  junctional 
order  was  erroneous. 

By  ihs  Court, —  Order  reversed,  and  action  remanded  for 
further  proceedings  according  to  law. 


Milwaukee  Electric  Railway  &  Light  Company,  Appel- 
lant, vs.  City  of  Milwaukee,  Respondent. 

December  18, 1896  —  January  1£,  1897, 

Street  raittoays:  Franchises:  Forfeiture,  how  decreed. 

While  the  state  has  delegated  to  cities  the  authority  to  act  for  it  and 
on  its  behalf  in  granting  franchises  to  build  and  operate  street 
railways,  it  has  not  granted  to  them  the  power  to  institute  and 
maintain  actions  to  forfeit  such  franchises  for  misuse  or  abuse. 
Such  a  forfeiture  cannot  therefore  be  decreed  in  a  suit  in  equity 
brought  by  the  city,  but  must  be  adjudged  by  action  in  the  name 
of  the  state  under  sea  3241,  R.  a 

Appeal  from  orders  of  the  superior  court  of  Milwaukee 
county :  R.  N.  Austin,  Judge.    Reveraed. 

This  is  an  action  in  equity,  brought  by  the  plaintiflf  com- 
pany, to  enjoin  the  city  of  Milwaukee  from  tearing  up  or 
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removing  the  tracks  which  it  had  commenced  to  lay  on  the 
24th  day  of  May,  1896,  on  two  blocks  of  Washington  avenue, 
or  Twenty-Seventh  street,  in  the  city  of  Milwaukee^  between 
Wells  street  and  Chestnut  street.  These  are  the  same  blocks 
involved  in  the  action  of  Wright  v.  MiUwcmhee  ElectHo  R. 
<6  Z.  Co.f  ante^  p.  29;  and  this  action  is  a  branch  of  the 
same  contest.  The  facts  stated  in  that  case  will  not  be  re- 
stated. It  is  suflScient  for  the  purposes  of  this  appeal  to  state 
that  after  the  preliminary  injunctional  order  had  been  is- 
sued and  served  in  the  Wright  Case,  preventing  the  street- 
railway  company  from  completing  its  tracks  on  the  blocks 
in  question,  and  on  the  25th  day  of  May  immediately  fol- 
lowing, the  board  of  public  works  of  the  city  of  Milwaukee 
made  a  written  order  and  served  the  same  upon  the  railway 
company,  directing  it  to  repave  and  restore  the  street  and 
remove  all  the  railway  tracks,  ties,  and  other  obstructions 
therefrom  within  twenty-four  hours  from  the  service  of  the 
order.  Thereupon,  on  the  26th  day  of  May  following,  the 
railway  company  commenced  this  action,  and,  upon  a  veri- 
fied complaint  setting  forth  its  rights  in  the  street  and  the 
action  of  the  board  of  public  works,  obtained  an  order  to 
show  cause  why  the  board  of  public  works  should  not  be 
restrained  during  the  pendency  of  the  action  from  taking 
up  the  plaintiff's  tracks  and  ties,  and  from  interfering  with 
the  plaintiff  in  the  construction  of  the  tracks;  and  until  the 
hearing  of  the  motion  a  temporary  restraining  order  was 
granted.  The  defendant  city  thereupon  appeared,  and  served 
an  answer  setting  forth  the  nonuse  of  the  street  by  the 
plaintiff  company  for  more  than  four  years  as  a  defense  to 
the  action,  and  also  setting  forth,  by  way  of  counterclaim, 
))ractically  the  same  facts  as  to  nonuse  and  abandonment  of 
the  street,  and  prayed  a  perpetual  injunction  against  the  rail- 
way company  preventing  it  from  constructing  its  lines  or 
operating  its  cars  upon  said  street.  Upon  the  hearing  of 
the  order  to  show  cause,  the  plaintiff's  application  for  an 
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injunction  pendente  lite  was  denied,  and  the  temporary  re- 
straining order  dissolved.  Afterwards  the  motion  of  the 
defendant,  based  upon  the  ,counterclaim,  restraining  the 
plidntiS  pendente  lite  from  constructing  its  line  or  operating 
cars  over  the  street  in  question,  was-  granted.  Thereafter  , 
the  plaintiff  served  a  general  demurrer  to  the  defendant's 
counterclaim,  and,  upon  argument  thereof,  the  demurrer 
was  overruled.  From  these  three  orders,  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  MiUery  Noyee^  MiU 
lev  cfe  WaJd^  and  oral  argument  by  Oeo.  P.  Miller. 

Charlee  S.  Hamilton^  city  attorney,  and  Howard  Van 
Wyckj  assistant  city  attorney,  for  the  respondent. 

WiNSLow,  J.  It  was  held  in  the  case  of  WrigM  v.  Mil- 
waukee  JSlectric  R.  <&  Z.  Ci?.,  ante^  p.  29,  that  the  street  rail- 
way's franchise  to  operate  a  street  railway  upon  the  street 
in  question  had  not  lapsed  or  been  lost  at  the  time  it  com- 
menced to  relay  its  tracks.  We  shall  not  go  over  the  ground 
again  in  the  present  case.  Practically  the  only  question 
remaining  in  the  present  case  is  whether  the  city  can 
successfully  maintain  an  action  in  equity  to  prevent  the  re- 
laying of  the  tracks  on  account  of  the  nonuse  of  the  street 
for  nearly  five  years.  It  will  be  readily  seen  that,  if  it  can 
do  so,  the  action  will  be  practically  an  action  brought  to  de- 
clare a  forfeiture  of  the  franchise  to  operate  a  railway  upon 
that  piece  of  street.  This  question  can  be  answered  logically 
in  but  one  way,  and  that  is  in  the  negative.  The  franchise 
was  the  grant  of  the  state.  It  was  granted  through  the 
medium  of  the  city,  but,  in  making  the  grant,  the  city  exer- 
cised the  power  of  the  state  and  acted  on  its  behalf.  While 
the  state  has  delegated  to  the  city  the  authority  to  grant 
franchises  of  this  character,  it  has  not.  granted  to  the  city 
the  power  to  institute  and  maintain  an  action  to  forfeit  the 
franchise  for  misuse  or  abuse.  It  has  reserved  to  itself,  acting 
through  its  attorney  general  and  by  leave  of  this  court  first 
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obtained,  this  very  important  and  delicate  right  and  duty. 
This  is  the  clear  purpose  and  effect  of  the  provisions  of  sec. 
3241,  R  S.,  and  the  decisions  made  thereunder.  Such  leave 
is  a  necessary  prerequisite  to  the  bringing  of  the  action,  and 
the  granting  or  refusing  thereof  lies  in  the  sound  discretion 
of  the  court.  StcUe  ex  rel.  AtSy  Oen.  v,  JcmesviUe  Water  Co.  92 
Wis.  496.  These  considerations  seem  amply  suflScient  to 
dispose  of  this  case.  The  franchise  exists.  It  had  not  been 
lost  by  nonuser,  or  forfeited  by  surrender,  or  by  judgment  of 
the  court;  and,  if  it  is  to  be  forfeited,  it  must  be  done  in  the 
way  pointed  out  by  the  statute.  It  follows  that  all  the 
orders  appealed  from  must  be  reversed.  The  company  had 
a  right  to  rebuild  its  track  and  resume  the  performance  of 
its  public  duty,  and  it  was  therefore  entitled  to  an  order  re- 
straining interference  with  such  right. 

The  converse  of  the  proposition  necessarily  follows,  namely, 
that  the  city  had  no  right  to  an  order  preventing  the  com- 
pany from  relaying  its  tracks.  The  counterclaim  stated  no 
cause  of  action,  because  a  forfeiture  cannot  be  declared  by 
bill  in  equity  brought  by  the  city.  It  must  be  done  by  action 
in  the  name  of  the  state,  under  sec.  3241,  E.  S. 

By  the  Court. —  Orders  reversed,  and  action  remanded  for 
further  proceedings  according  to  law. 

See  note  to  this  case  in  30  Lu  R.  A.  45. —  Rep. 
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Milwaukee  Eleotkio  Railway  &  Light  Company,  Plaintiff, 
vs.  City  of  Milwaukee  and  another,  Defendants. 

December  18, 1896— January  1£,  1897. 

Taxation:  Exemption  of  property  of  afreet  railway:  Construction  of 
statute:  Constitutional  law. 

1.  Ch.  863,  Laws  of  1895 — requiring  street-railway  companies  to  -pKf 
license  fees  based  on  their  gross  receipts,  and  providing,  in  sea  6^ 
that  the  payment  of  such  fees  "shall  be  in  lieu  of  aU  other  ta^ei^ 
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assessments  and  licenses  of  any  such  corporation,  and  all  personal 
property,  franchises  and  real  estate  owned  by  such  company  or 
corporation  shall  be  exempt  from  assessment  and  taxation;  ex- 
cept that  all  land  or  lots  unimproved,  or  having  buildings  thereon, 
owned  by  such  person,  company  or  corporation,  shall  be  liable  to 
taxation  for  state,  county  and  school  purposes," —  clearly  exempts 
from  taxation  all  property  owned  by  such  companies,  and  not 
merely  such  as  is  used  for  railway  purposes. 
2l  Sec.  3,  art  XI,  Const  (providing  that  "  it  shall  be  the  duty  of  the 
legislature,  and  they  are  hereby  empowered,  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  contract- 
ing debts  and  loaning  their  credit,  so  as  to  prevent  abuses  in  as- 
sessments and  taxation,  and  in  contracting  debts  by  such  munici- 
pal corporations"),  does  not  prevent  the  legislature  from  exempting 
the  property  of  street-railway  companies  from  special  assessments 
for  local  improvementa 

Appeals  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  D.  H.  Johnson,  Circuit  Judge.  Reversed  on  plaint- 
iff^s  appeal;  affirmed  on  that  of  ike  defendants. 

This  is  an  action  to  enjoin  and  restrain  the  city  of  Mil- 
wa^Jcee^  its  officers,  etc.,  from  selling,  offering  for  sale,  or 
returning  delinquent,  certain  special  taxes  assessed  or  levied 
against  the  property  of  the  plaintiff,  described  in  the  exhibit 
annexed  to  the  complaint,  and  from  issuing  any  certificate 
or  certificates  of  sale  thereon,  and  praying  that  the  assess- 
ment and  levy  of  said  taxes  or  special  assessments  be  declared 
void  and  of  no  effect,  etc. 

It  appeared  from  the  complaint  that  the  plaintiff  was  a 
corporation,  created  and  existing  for  constructing  and  equip- 
ping, leasing,  maintaining,  and  operating  by  electricity  or 
other  power  street  railways  for  the  transportation  of  pas- 
sengers and  material  in  the  city  and  county  of  Milwaukee, 
and  for  other  purposes;  that  its  property  consisted  of  about 
120  miles  of  railway  track,  mostly  within  said  city,  together 
with  all  posts,  wires,  and  other  furniture  incidental  to  and 
Qsed  by  a  street  railway  operated  by  electricity,  and  that 
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the  plaintiff  bad  acquired  certain  pieces  of  real  estate  in 
various  portions  of  the  city  upon  which  are  situated  its 
power  houses,  barns,  paint  shops,  and  other  buildings  neces- 
sary for  the  conduct  of  its  business;  that  it  had  paid,  pur- 
suant to  ch.  363,  Laws  of  1S95,  to  the  state  treasurer,  before 
February  1, 1896,  a  sum  of  money  equal  to  the  percentage 
of  its  gross  receipts  for  the  twelve  preceding  months  as 
shown  by  its  duly-verified  statement  as  filed  with  the  county 
treasurer  of  Milwaukee  county,  and  as  provided  by  said  stat- 
ute; that  the  said  defendant  city  assessed  all  the  real  estate 
of  said  plaintiff  for  state,  county,  and  school  purposes,  and, 
in  addition  thereto,  had  assessed  against  said  property  spe- 
cial assessments  for  various  purposes,  namely,  street  sprink- 
ling, repairing  sidewalks,  laying  water  pipe,  removing  snow, 
for  general  city,  interest,  and  ward  tax,  and  certificates  of 
the  board  of  public  works  for  grading,  graveling,  paving, 
and  curbing  streets,  amounting  in  all  to  $1,219.15,  in  items 
shown  in  the  exhibit  annexed  to  the  complaint,  and  it  was 
charged  that  said  special  assessments  were  assessed  with- 
out authority  of  law,  illegally,  and  contrary  to  the  express 
provisions  of  the  statutes  of  the  state;  that  the  defendants 
threaten  and  are  about  to  collect  said  taxes,  and  sell  said 
real  estate,  and  to  issue  the  usual  certificates  of  ^le  thereon 
to  the  purchaser  of  said  property;  and  that  the  assessment 
and  levy  of  said  taxes  constitute  a  cloud  upon  the  title  to 
said  real  estate.  It  was  also  stated  in  the  complaint  that  the 
plaintiff  was  ready  and  willing  and  thereby  offered  to  pay 
any  taxes  or  assessments  which  the  court  might  determine 
it  should  in  justice  pay. 

A  temporary  injunctional  order  was  granted  at  the  time 
of  the  commencement  of  the  action,  in  substance  as  prayed 
for.  The  defendants,  in  their  answer,  alleged  that  the  plaint- 
iff had,  in  addition  to  the  property  necessary  for  its  use  in 
its  street-railway  business,  and  essential  and  devoted  to  that 
business,  other  real  estate,  not  so  essential  and  devoted,  but 
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which  was  vacant  or  unused  property,  and  part  of  which  was 
leased  for  purposes  entirely  foreign  to  the  street-railway 
business,  and  upon  which  some  of  the  assessments  set  forth 
in  the  complaint  were  levied ;  and  it  was  denied  that  the 
special  assessments  set  forth  in  the  complaint  were  assessed 
by  the  city,  without  authority  of  law,  and  expressly  alleged 
that  by  the  terms  of  sec.  12,  subch.  XX,  ch.  184,  Laws  of 
1874,  being  the  charter  of  the  city  of  Milwaukee,  it  was  pro- 
vided that  real  estate  exempted  from  taxation  by  the  laws 
of  the  state  should  be  subject  to  special  taxes,  as  other  real 
estate,  and  that  s^id  provision  had  not  been  repealed;  and 
the  defendants  denied  that  it  was  within  the  power  of  the 
legislature  to  prohibit  the  city  of  Milwaukee  from  levying 
special  assessments  upon  real  estate  for  benefits  arising 
thereto  from  improvements  made  pursuant  to  law,  and 
denied  that  all  of  the  plaintiffs  property  was  an  entirety, 
which  could  not  be  divided  and  sold  separately,  but  alleged 
that  numerous  parcels  and  parts  of  the  real  estate  owned 
there  were  not  essential  to  the  enjoyment  of  its  franchises, 
^and  in  no  wise  constitute  a  portion  of  an  entirety ;  and,  except 
as  above  denied,  defendants  admit  all  the  allegations  of  the 
complaint. 

Motion  was  made  to  vacate  the  preliminary  injunction, 
xipoTL  which  a  reference  was  made  to  a  court  commissioner 
to  take  testimony  and  report  to  the  court  as  to  what  use,  if 
any,  was  made  of  plaintiffs  real  estate  mentioned  in  the 
complaint,  and  whether  the  same  was  improved  or  unim- 
proved. The  referee  reported  that  all  of  the  described  prop- 
erty, except  certain  specified  lots,  was  used  by  the  plaintiff 
for  railroad  purposes.  The  court  confirmed  the  report  of 
the  referee,  and  ordered  that  the  temporary  injunction  be 
vacated  and  set  aside  as  to  the  tracts  not  used  for  railroad 
purposes,  and  that  it  be  granted  and  continued  in  force  as  to 
the  other  assessments  mentioned  in  the  complaint.  From 
that  part  of  the  order  vacating  said  injunction  in  part  the 
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plaintiff  appealed,  and  the  defendants  appealed  from  so  much 
of  the  order  as  granted  and  continued  the  injunction  as  to 
the  assessments  on  lots  used  for  railroad  purposes. 

For  the  plaintiff  there  was  a  brief  by  MiUer,  N'oyes,  Mil- 
ler cfe  WaM,  and  oral  argument  by  Geo.  P.  Miller. 

C.  H.  HamiUoTVj  city  attorney,  for  the  defendants. 

PiNNEY,  J.  1.  By  sec.  6,  ch.  363,  Laws  of  1895  (the  act  to 
provide  for  the  payment  of  licenses  by  street-railway  com- 
panies within  this  state),  it  is  provided  that  the  license  fee 
therein  provided  for  "  shall  be  in  lieu  of  all  other  taxes,  as- 
sessments and  licenses  of  any  such  corporation,  and  aU  per- 
sonal property^  franchises  and  real  estate  owned  by  such 
company  or  corporation  shall  he  exempt  from  assessment  and 
taxation;  except  that  all  land  or  lots  unimproved,  or  having 
buildings  thereon,  owned  by  any  such  person,  company  or 
corporation,  shall  be  liable  to  taxation  for  state,  county  and 
school  purposes."  This  action  concerns  certain  city  assess- 
ments, which  are  special  taxes.  The  exemption  of  the  lots  in 
question  from  these  assessments  is  in  clear  and  unqualified 
terms,  and  it  is  shown  that  the  plaintiff  had  paid  its  annual 
license  fee,  as  required  by  the  statute,  which  was  required  to 
be  computed  as  follows :  "  One  per  cent,  on  the  first  $250,000 
of  its  gross  receipts;  one  and  one-half  per  cent,  upon  the 
gross  receipts  over  $250,000,  and  not  exceeding  $500,000; 
and  two  per  cent,  on  all  amounts  over  $500,000."  The  valid- 
ity of  this  act  was  not  questioned  as  being  in  conflict  with 
sec.  1,  art.  YIII,  of  the  constitution,  which  requires  that 
"  the  rule  of  taxation  shall  be  uniform,  and  taxes  shall  be 
levied  upon  such  property  as  the  legislature  shall  prescribe; " 
and  it  appears  to  be  in  conformity  with  the  construction  this 
provision  of  the  constitution  received  in  Wis.  Gent.  R.  Go.  v. 
Taylor  Go.  52  Wis.  37;  Wis.  Cent.  R.  Go.  v.  Lincoln  Go.  57 
Wis.  142,  and  Oreen  Bay  <b  M.  G.  Go.  v.  Outagamie  Go.  76 
Wis.  588.    It  is  contended  that  the  exemption  in  question 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1897.  47 

Milwaukee  Electrio  R.  &  L.  Ca  ▼&  City  of  Milwaukee  and  another. 

should  be  construed  as  if  it  had  been  expressly  limited  to 
property  of  the  street-railway  company  'used  for  railmay 
purposes^  and  the  circuit  court  so  construed  it.  We  are  un- 
able to  arrive  at  this  conclusion,  for  to  do  so  would  require 
us  to  read  into  the  statute  words  not  found  in  it,  and  to  give 
effect  to  a  supposed  intent  not  indicated  by  the  language  of 
the  act.  The  exemption  from  assessment  extends  ^^  to  all 
personal  property,  franchises  and  real  estate  owned  by  any 
such  company."  This  court  holds  that  in  all  such  cases  ^'  it 
is  the  duty  of  all  courts  to  confine  themselves  to  the  words 
of  the  legislature,  nothing  adding  thereto,  nothing  diminish- 
ing." Hcmson,  v.  Eichstaedt^  69  Wis.  546.  We  have  no  right* 
to  import  into  the  act  a  limitation  or  restriction  not  found 
in  it.  The  case  of  Brightman  v.  Kimer,  22  Wis.  58,  is  de- 
cisive against  the  contention  of  the  defendants,  and,  if  it 
were  a  question  of  construction,  the  act  would  have  to  be 
liberally  construed  in  favor  of  the  street-railway  company, 
for  the  reasons  stated  in  Milwaukee  cfe  St.  P.  JR.  Go.  v.  Mil- 
wauhecy  M  Wis.  271 ;  Milwaukee  <&  St.  P.  R.  Co.  v.  draw- 
ford  Co.  29  Wis.  116;  Sta;te  ex  rel.  Allot  v.  MoFetrid^e,  64 
Wis.  130.  It  is  true  that  exemptions  of  property  from  taxa- 
tion are,  in  general,  to  be  construed  strictly;  but  in  the 
present  case  there  is  no  language  in  the  act  justifying  or  re- 
quiring construction.  The  terms  of  the  act  are  so  clear  as 
to  exclude  all  occasion  for  it.  If  the  act  is  unfair  and  in- 
equitable, that  is  a  question  for  the  legislature,  and  the  courts 
have  no  power  to  remedy  it. 

2.  It  is  contended  that  the  legislature  has  no  power  to  ex- 
empt the  plaintifiTs  lots  from  assessments,  for  the  reason 
that  sec.  3,  art.  XI,  of  the  constitution  provides  that  "  It 
shall  be  the  duty  of  the  legislature,  and  they  are  hereby 
empowered,  to  provide  for  the  organization  of  cities  and  in- 
corporated villages,  and  to  restrict  their  power  of  taxation, 
assessment,  borrowing  money,  contracting  debts,  and  loan- 
ing their  credit,  so  as  to  prevent  abuses  in  assessments  and 
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taxation,  and  in  contracting  debts  by  such  municipal  corpo- 
rations." The  power  of  imposing  assessments,  such  as  are 
here  in  question,  is  essentially  a  legislative  power  delegated 
to  the  city  and  its  proper  officers,  in  like  manner  as  the 
power  of  general  taxation.  The  argument  of  the  defend- 
ants' counsel  would  prove  too  much,  and  show  that  the  leg- 
islature could  not  select  the  subjects  of  taxation,  so  as  to 
exempt  from  taxation  a  particular  class  or  kind  of  property, 
as  the  powers  of  assessment  and  taxation  are  mentioned  in 
the  same  connection.  The  power  of  the  legislature  to  ex- 
empt particular  classes  or  kinds  of  property  from  taxation 
is  well  settled.  Assessments  are  special  taxes,  and  the  power 
to  exempt  particular  classes  or  kinds  of  property  from  as- 
sessments stands  on  as  clear  and  undoubted  ground  as  the 
power  to  make  exemptions,  in  such  cases,  from  general  tax- 
ation. The  entire  matter  of  assessments  was  made  a  sub- 
ject of  legislative  regulation  and  control,  and  we  see  no 
reason  for  doubting  or  denying  the  validity  of  the  exemp- 
tion claimed.  It  follows  from  these  views  that  the  part  of 
the  order  appealed  from  by  the  plaintiff  must  be  reversed, 
and  the  part  appealed  from  by  the  defendants  must  be  af- 
firmed. 

By  the  Court. —  Judgment  is  ordered  accordingly,  and  the 
case  is  remanded  to  the  circuit  court  for  further  proceedings 
according  to  law. 
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December  19, 1896  —January  IS,  1897. 

Municipal  corporations:  Special  assessments:  Change  of  grade:  Dam- 
ages: Proceedings  void  on  their  face:  Extrinsic  evidence  of  regu- 
larity, 

L  Under  the  charter  of  the  city  of  Milwaukee,  where  an  established 
grade  is  altered  in  the  improvement  of  a  street,  the  contractor's 
certificate  therefor  is  absolutely  void  unless  it  affirmatively  ap> 


Digitized  by 


Google 


Wis.]  JANUARY  TEEM,  1897.  49 

Saunderson  and  others  va  Herman. 

pears  on  its  faoe  that  the  damages  from  the  change  of  gitede  were 
considered  by  the  board  of  public  works  in  making  the  assessment. 
Liebermann  v.  MUtoaukee,  89  Wis.  886,  followed. 
2l  Where  special  assessment  proceedings  are  absolutely  void  on  their 
face  for  failure  to  comply  with  the  charter,  it  cannot  be  shown 
by  extrinsic  evidence  that  the  charter  provisions  have  been  com- 
plied with. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    AJmned. 

The  plaintiffs  are  owners  of  certain  lots,  fronting  on  Cape 
street,  in  the  Sixth  ward  of  the  city  of  Milwaukee.  The  de- 
fendant is  the  owner  of  certain  improvement  certificates 
issued  against  the  plaintiffs'  lots.  The  action  is  to  have  the 
certificates  surrendered  and  canceled.  The  defendant  an- 
swered, setting  up  the  proceedings  on  which  the  certificates 
had  been  issued.  The  answer  was  struck  out  as  frivolous, 
and  judgment  rendered,  on  proper  proofs  taken  by  the  plaint- 
iffs, canceling  the  certificates.  The  appeal  is  from  this  judg- 
ment. 

It  appears  that  the  grade  of  Cape  street  had  been  perma- 
nently established,  and  the  street  made  to  grade  and  paved 
with  ma<$adam,  in  1883.  In  1894:  the  grade  of  the  street 
was  changed  by  being  raised  from  six  tenths  of  a  foot,  in 
some  places,  to  one  and  six-tenths  feet  in  other  places.  The 
work  of  changing  the  grade  and  repairing  the  street  was 
let,  the  work  was  done,  and  the  certificates  were  issued  to 
the  contractors.  The  defendant  bought  the  certificates. 
The  complaint  sets  out,  verbatim^  the  assessment  of  befnefits 
and  damages  which  was  made  and  filed  by  the  board  of  pub- 
Uc  works.  It  is  apparently  made  on  the  same  blank  as  the 
assessment  in  the  case  of  Liebermann  -u.  Milwaukee^  89  Wis. 
336,  and  does  not  show  that  damages  from  the  change  of 
grade  were  considered  by  the  board.  The  answer  takes  no 
issue  upon  the  form  of  the  assessment,  but  alleges  afSrm- 
atively  that  the  board  considered  the  question  of  such  dam- 
ages and  determined  that  there  were  none. 
Vol.  96—4 
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For  the  appellant  there  was  a  brief  by  Hoyt^  Ogden  S  01- 
welly  and  oral  argument  by  F,  Jf.  Iloyt  They  contended, 
among  other  things,  that  it  clearly  appeared,  and  was  in 
effect  admitted  by  plaintiffs'  pleadings,  that  no  damages  were 
done  to  their  premises,  and  in  such  a  case  equity  would  grant 
them  no  relief.  Wia.  Cent  R.  Co.  v.  Ashland  Go,  81  Wis.  10; 
Fijield  V.  Marinette  Co.  62  id.  535 ;  Meggett  v.  Eau  Claire^  81 
id.  326. 

Herbert  Knight^  for  the  respondents. 

Newman,  J.  The  change  of  grade  of  Cape  street,  though 
not  great,  might  very  well  be  of  considerable  damage  to  the 
respondents'  property.  At  least,  it  cannot  be  presumed  that 
it  would  be  without  damage.  The  respondents  might  well 
stand  upon  their  legal  right  to  require  benefits  and  damages 
to  be  assessed  according  to  law.  No  valid  charge  against 
their  lots  could  be  created  except  by  a  strict  adherence  to 
the  authority  given  by  the  city  charter.  The  only  assess- 
ment of  benefits  and  damages  which  was  made  by  the  board 
of  public  works,  before  making  the  contracts  and  ordering 
the  work,  is  in  the  exact  form  and  words  of  the  assessment 
which  was  condemned  in  Liehermann  v.  MUwatckee,  89  Wis. 
336.  It  seems  to  have  been  made  upon  the  same  blank. 
Both  assessments  having  been  made  under  the  same  charter, 
it  seems  necessarily  to  follow  that  that  case  must  govern 
this.  The  attempt  is  made  to  avoid  the  rule  in  that  case  by 
allegations  in  the  answer  that  the  board  of  public  works  did 
duly  consider  the  matter,  and  "  were  of  the  opinion  that  no 
damage  would  result  to  the  plaintiffs  [respondents]  by  rea- 
son of  such  change  of  grade,"  and  "  the  plaintiffs'  [respond- 
ents'] property  was  not  damaged  in  any  manner  whatever 
by  such  change  of  grade."  While  these  allegations  might 
be  sufficient  under  the  general  rules  of  pleading,  they  make 
no  issue  here,  because  the  assessment  of  benefits  and  dam- 
ages actually  made  by  the  board  of  public  works  is  attached 
to  the  complaint  and  made  a  part  of  it,  and  its  accuracy  is 
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conceded,  for  no  issue  is  made  upon  it  by  the  answer.  In 
Liebermann  v.  Milwaukee^  supra^  it  is  said  that  "  the  certifi- 
cate is  void  upon  its  face  for  failure  to  show  affirmatively 
that  it  was  made  in  conformity  with  the  authority  conferred 
upon  the  board  of  public  works  by  the  provisions  of  the 
charter."  There  is  no  way  in  which  a  void  proceeding  can 
be  made  valid  by  evidence.  If  it  were  oxj^y  prima  fade  or 
apparently  void,  evidence  might  aid  it.  The  reason  why  it 
is  void  is  the  necessity  that  it  shall  "  show  affirmatively  on 
its  face  "  a  compliance  with  the  power  conferred.  For  this 
reason  the  assessment  itself  is  the  only  competent  evidence 
to  show  a  compliance  with  the  charter.  1  Greenl.  Ev.  §  86; 
Blackwell,Tax  Titles,  248,  512  [§§  448, 1100  etseq.y,  Black, 
Tax  Titles,  §  446;  Iverslie  v.  Spatddinff,  32  Wis.  394.  No 
evidence  could  be  received  under  these  allegations  of  the  an-, 
swer.    The  answer  states  no  defense. 

By  the  Cov/rt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Pfistbk,  Respondent,  vs.  Smcth  and  another.  Appellants. 

December  19 ^  1896 —January  IS,  1897, 

BermmcU  eervice  of  summons  on  nonresident:   Court  commissioner: 
Waiver  of  defects:  Vacating  judgment  by  default:  DiscretiotL 

1.  Under  sea  2815,  a  &  R  Ann.  Stata  (authorizing  a  court  oommis- 
sioner  to  exercise  the  powers  of  a  circuit  judge  at  chambers  except 
where  an  order  or  proceeding  is  authorised  to  be  made  or  taken 
by  the  presiding  judge  or  circuit  judge),  and  sea  2640,  R.  S.  (pro- 
viding that  an  order  for  the  personal  service  of  a  summons  with- 
ont  the  state  may  be  made  by  the  court  or  a  judge  thereof),  such 
an  order  may  be  made  by  a  court  commissioner. 

SL  a  general  appearance  by  a  defendant  and  a  motion  by  him  to  set 
aside  a  judgment  by  default  constitute  a  waiver  of  defects  in  the 
service  of  the  summona 

3L  Where  a  motion  to  set  aside  a  judgment  by  default  against  non- 
resident defendants  is  made  in  their  name  by  their  assignee  in  in- 
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solvency,  for  the  purpose  of  obtaininfi;  possession  of  property  in 
this  state  for  administration  in  such  proceedings,  and  it  appears 
that  the  defendants  made  no  efifort  to  defend;  that  their  assignee 
under  a  voluntary  assignment  had  merely  instructed  attorneys  in 
this  state  to  interpose  an  answer  which  would  delay  proceedings 
until  it  should  be  determined  whether  a  defense  ought  to  be  made, 
but  had  not  put  them  into  possession  of  the  facts  upon  which  to 
base  a  defense,  or  informed  them  that  personal  service  on  the  de* 
fendants  had  been  had  without  the  state;  and  that  such  attorneys 
had  not  put  in  such  defense  within  twenty  days  because  they  sup- 
posed service  had  been  obtained  by  publication,  the  denial  of  the 
relief  sought  is  held  not  to  be  such  a  clear  abuse  of  discretion  as 
to  warrant  a  reversal 

Appeal  from  an  order  of  the  superior  coart  of  Milwaukee 
county:  J.  0.  Ludwio,  Judge.    Affirmed. 

The  action  was  commenced  January  20,  1896,  to  recover 
upward  of  $47,000,  alleged  to  be  due  for  money  loaned  to 
the  defendants  as  partners.  Pursuant  to  an  order  regularly 
made  on  the  21st  day  of  January,  1896,  by  a  court  commis- 
sioner for  Milwaukee  county,  the  summons  and  complaint 
were  personally  served  on  the  defendants  at  Boston,  in  the 
state  of  Massachusetts,  on  the  23d  day  of  January,  1896. 
The  property  of  defendants,  situated  in  this  state,  was  duly 
attached  by  proper  proceedings  in  the  case,  January  20, 
1896.  Such  proceedings  were  had  that  the  attached  prop- 
erty was  sold  according  to  law,  for  $7,000,  on  the  13th  day 
of  February,  1896.  Judgment  was  duly  rendered  by  de- 
fault, the  same  day,  for  $41,348.52.  On  the  11th  day  of 
March  thereafter,  notice  of  motion  was  served  on  plaintiff's 
attorneys  for  an  order  setting  aside  the  default,  and  allow- 
ing the  defendants  to  come  in  and  defend.  Such  motion  was 
based  on  a  verified  answer,  denying  that  plaintiff  loaned  to 
the  defendants  any  of  the  money  mentioned  in  the  com- 
plaint, save  and  except  the  sum  of  $1,000,  which  sum  was 
admitted  to  have  been  due  and  unpaid  at  the  time  of  the 
commencement  of  the  action,  with  interest  thereon  from 
December  26, 1895.    The  motion  was  also  based  on  an  affi- 
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davit  by  Charles  T.  Hickox,  one  of  the  attorneys  for  the 
moving  parties,  to  the  effect  that  defendants,  at  their  place 
of  residence,  Boston,  Massadhasetts,  on  the  20th  day  of  Jan- 
nary,  1896,  assigned  their  property  to  Charles  H.  Edson  and 
Charles  W.  Fifield,  for  the  beneiBt  of  creditors;  that,  on  the 
31st  day  of  January  thereafter,  such  assignees  instructed 
the  firm  of  attorneys  of  which  the  affiant  was  a  member 
to  enter  an  appearance  in  the  action  for  defendants;  that 
affiant  did  not  know  that  service  had  been  made  personally 
on  defendants,  and  for  that  reason  and  on  account  of  the 
press  of  business  he  neglected  to  carry  out  his  instructions. 
There  was  also  an  affidavit  by  defendant  StoughUm  to  the 
eflFeot  that  all  the  sums  of  money  mentioned  in  the  com- 
plaint, save  and  except  about  $3,000,  were  loaned  to  defend- 
ant Smith  personally,  and  that  $2,000  of  such  sum  was  paid 
before  the  commencement  of  the  action. 

In  opposition  to  the  motion,  there  was  an  affidavit  by 
Charles  Quarles,  one  of  plaintifiTs  attorneys;  also  one  by 
W.  C.  Quarles,  and  one  by  Charles  F.  Pfister.  The  latter 
was  to  the  effect  that  such  proceedings  were  duly  had  in  a 
court  of  the  state  of  Massachusetts  having  jurisdiction  of 
the  subject  that  the  assignment  made  by  defendants,  Jan- 
uary 20,  wf»  set  aside,  and  the  assets  of  the  defendants 
taken  possession  of  by  an  assignee  appointed  by  such  court 
for  the  purpose  of  administering  the  same  under  the  insolv- 
ent laws  of  such  state,  which  laws  provide  for  a  discharge 
of  the  insolvent  from  his  debts  in  a  manner  not  recognized 
by  the  laws  of  this  state;  that. plaintiff  resides  in  this  state, 
and  that  substantially  all  the  other  creditors  are  nonresi- 
dents ;  that  all  the  moneys  loaned  by  plaintiff  were  used  by 
the  defendants  as  firm  capital.  The  motion  was  denied,  and 
from  the  order  entered  thereon  this  appeal  was  taken. 

For  the  appellants  there  was  a  brief  by  Elliott^  Hickox  db 
Grotiiy  and  oral  argument  by  C,  T,  Hickox, 

For  the  respondent  there  was  a  brief  by  Quarles^  Spence 
d:  Quarles,  and  oral  argument  by  Charles  Quarles. 
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Mabshall,  J.  The  first  question  raised  on  this  appeal  is, 
Has  a  coart  commissioner  power  to  grant  an  order  for  the 
service  of  a  summons  by  publication,  or,  in  lieu  thereof, 
service  without  the  state,  under  sec.  2640,  R  S.  ?  That  pro- 
vides that  such  an  order  may  be  made  by  the  court  or  a  judge 
thereof.  Sec.  2815,  S.  &  B.  Ann.  Stats.,  provides  that "  where 
these  statutes  authorize  an  order  or  proceeding  to  be  made  or 
taken  by  the  presiding  judge,  or  by  the  circuit  judge,  using 
such  words  of  designation,  no  county  judge  or  court  com- 
missioner can  act.  Except  as  so  provided,  or  otherwise  ex- 
pressly directed  in  particular  instances,  a  county  judge  or 
court  commissioner  may  exercise  within  his  county  the  pow- 
ers, and  shall  be  subject  to  the  restrictions  thereon,  of  a  cir- 
cuit judge  at  chambers,  according  to  existing  practice  and 
these  statutes,  in  all  actions  or  ^proceedings  in  courts  of 
record."  Under  such  section,  the  word  "judge"  must  be 
construed  to  include  county  judge  or  court  commissioner. 
Clark  V.  Bergenthal,  52  Wis.  103.  It  follows  that  sec.  2640, 
taken  in  connection  with  sec.  2815,  must  be  construed  as  if 
it  read :  "  The  court,  or  judge  thereof,  or  the  county  judge, 
or  any  court  commissioner  of  the  county  in  which  the  action 
is  commenced,  may  make  an  order  for  service  by  publica- 
tion," etc.  Moreover,  in  this  case  the  general  appearance 
by  defendants,  and  motion  to  set  aside  the  default  on  the 
ground  of  excusable  neglect,  constitute  a  waiver  of  all  ques- 
tions of  jurisdiction  and  defects  in  the  service.  Dikeman  v, 
SU'uck^  76  Wis.  332;  Ev/reka  S,  Seating  Co.  v,  Slotemauy  67 
Wis.  118. 

A  motion  to  set  aside  a  judgment  taken  by  default  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and,  in  order 
to  disturb  its  decision,  it  must  be  made  to  appear  clearly 
that  there  has  been  an  abuse  of  such  discretion.  Kalckhoff 
V.  Zoehrlauty  43  Wis.  374;  Seymour  v.  Chippewa  Co,  40  Wis. 
62.  Unless  the  answer  tendered  sets  forth  facts  suflScient 
to  constitute  a  good  and  meritorious  defense  and  the  de- 
fault is  satisfactorily  excused,  the  motion  may  properly  be 
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denied.  Jefferson  Co.  Bank  v.  Bobbins,  67  Wis.  68.  Here 
it  appears  that  the  defendants  failed  to  make  any  effort 
whatever  to  defend  the  action  before  judgment,  and  though 
the  answer  thereafter  tefndered,  on  the  motion  to  open  the 
default,  is  in  their  names  and  verified  by  one  of  them,  the 
assignee  appointed  by  the  Massachusetts  court  in  the  insolv- 
ency proceedings  appears  to  be  the  real  moving  party.  The 
end  sought  obviously  is  to  obtain  possession  of  the  property 
in  this  state  for  administration  in  such  insolvency  proceed- 
ings. The  assignees  appointed  in  the  first  instance  by  the 
defendants  appear  to  have  had  full  authority  to  act  in  their 
behalf.  They  knew  of  the  commencement  of  the  action  on 
the  23d  day  of  January,  1896,  yet  gave  no  directions  to  the 
attorney  to  defend  prior  to  the  rendition  of  the  judgment. 
He  was  directed  by  letter,  dated  the  29th  day  of  January, 
1896,  to  appear  and  put  in  some  kind  of  an  answer  for  the 
purpose  of  keeping  the  case  open.  That  can  hardly  be  called 
a  direction  to  defend.  Nothing  further  was  done  until  about 
the  9th  day  of  March,  1896,  when  the  proposed  answer,  ten- 
dered on  the  motion,  was  forwarded  to  the  attorney  to  en- 
able him  to  make  such  motion.  From  this  it  is  clear  that 
defendants  and  their  assignees  wholly  neglected  to  put  their 
attorney  in  possession  of  the  facts,  so  that  he  could  either 
advise  them  respecting  the  case,  or  interpose  an  answer  in 
their  behalf,  till  nearly  a  month  after  the  rendition  of  judg- 
ment; and  no  satisfactory  excuse  for  such  neglect  appears 
in  the  moving  papers.  The  affidavit  of  the  attorney  is  to 
the  effect  that  he  did  not  appear  in  time  because  he  did  not 
know  that  personal  service  had  been  made  upon  the  defend- 
ants in  Massachusetts;  but  no  satisfactory  excuse  is  offered 
why  such  defendants  or  their  assignees  did  not  give  the  at- 
torney such  information,  or  why  he  did  not  obtain  the  same 
himself  from  the  records  of  the  court.  Moreover,  if  he  had 
been  fully  possessed  of  all  the  facts  in  that  regard,  he  could 
not  have  interposed  an  answer  because  of  the  failure  of  de- 
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fendants  and  their  assignees,  as  before  stated,  to  furnish 
him  with  a  statement  of  the  facts  relied  upon  as  a  defense. 
In  view  of  these  facts,  and  the  showing  that  the  money 
loaned,  whether  direct  to  Smith  or  to  both  defendants,  was 
used  in  the  business  of  the  partnership,  we  cannot  say  that 
the  record  shows  a  clear  abuse  of  judicial  discretion  in  the 
making  of  the  order  appealed  from;  hence  the  order  must 
be  affirmed. 
By  the  CovH. —  The  order  is  affirmed. 
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loms  F.  Fbombr  &  Company,  Eespondent,  vs.  Stanley  and 
another,  Appellants. 


December  19, 1896 --January  It,  1897, 


(1)  Special  verdict. 


(2)  Sale  of  chattels:  Fraudulent  representations: 
Ii^f>lemn:  Return  of  notes. 


1.  The  submission  of  thirty-eight  questions  to  be  answered  in  the  form 

of  a  special  yerdict,  in  a  case  involving  only  two  or  three  simple 
issues,  is  criticised  as  tending  to  confuse  and  mislead  the  jury. 

2.  Neither  an  accidental  remark  hy  a  merchant  that  he  ''considered 

himself  worth  from  $10,000  to  |30»000  clear,"  made  in  conversation 
with  the  agent  of  a  manufacturer  but  not  connected  with  any 
negotiations  or  sales  (being  simply  the  expression  of  an  opinion)^ 
nor  the  statement  of  the  merchant  at  the  time  of  making  a  subse- 
quent purchase  that  he  would  discount  his  bills  the  foUowing 
January  (being  a  mere  promise),  even  though  false,  could  form 
the  basis  of  an  action  to  reclaim  goods  subsequently  sold,  on  the 
ground  of  fraud, 
[a  Whether  an  action  of  replevin  can  be  maintained  without  return- 
ing notes  given  for  the  goods  replevied,  not  determined.] 


Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwio,  Judge.    Reversed, 

It  appears  from  the  record  that,  during  the  times  men- 
tioned, the  plaintiff  was  a  manufacturer  and  wholesale  dealer 
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in  cigars,  in  the  city  of  New  York ;  that,  during  th«  same 
times,  one  John  A.  Stapleton  was  a  retail  dealer  in  cigars  in 
the  city  of  Milwaukee;  that  between  November  15, 1894, 
and  March  21, 1895,  the  plaintiff  had  sold  and  delivered  to 
Stapleton  a  large  quantity  of  cigars  of  different  varieties, 
and  for  which  the  plaintiff  had  taken  Stapleton's  notes;  that 
March  25, 1895,  one  Evans  recovered  two  judgments  against 
Stapleton,  aggregating  $2,219.33,  and  on  that  day  issued 
executions  thereon  to  the  defendant  Stanley^  as  sheriff,  and 
he  immediately  levied  upon  Stapleton's  stock,  and  took  the 
same  into  his  possession  as  such  sheriff,  under  such  execu- 
tions; that  thereupon  and  on  the  same  day,  the  said  Staple- 
ton  made  a  general  assignment  for  the  benefit  of  his  credit- 
ors to  the  defendant  WMtnaUy  who  immediately  qualified 
and  took  possession  of  the  property  so  assigned  to  him,  sub- 
ject to  such  levy;  that  March  27, 1895,  the  plaintiff  de- 
manded of  the  defendants  the  cigars  in  their  possession 
which  had  been  sold  to  Stapleton  by  the  plaintiff,  but  which 
the  defendants  refused  to  deliver  up;  that  March  28, 1895, 
the  plaintiff  commenced  this  action  of  replevin,  to  recover 
possession  of  such  cigars,  on  the  ground  that  the  plaintiff 
had  sold  the  same  to  Stapleton  on  his  false  representation 
as  to  his  solvency. 

At  the  close  of  the  trial,  the  jury  returned  a  special  ver- 
dict, answering  thirty-eight  questions,  to  the  effect  that 
Stapleton  did,  October  26, 1894:,  state  to  the  plaintiff's  agent 
Henry  G.  Alces  that  he  (Stapleton)  considered  himself  worth 
from  $10,000  to  $20,000  clear,  but  that  Stapleton  at  that 
time  was  not  worth  from  $10,000  to  $20,000  clear,  and  he 
(Stapleton)  then  knew  or  ought  to  have  known  that  such 
estimate  of  his  financial  condition  was  not  true;  that  such 
representation  was  made  by  Stapleton  to  deceive  Alces,  and 
for  the  purpose  of  inducing  Alces  to  make  sales  to  him  upon 
credit,  and  Alces  believed  such  representation  to  be  true; 
that,  after  such  representation  was  made,  Alces  did  sell  to 
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Stapleton  all  the  cigars  involved  in  this  action,  except  the 
1,325  Patti  Perfecto  cigars,  the  5,000  Conchas  Finas,  ordered 
January  10,  1895,  and  the  7,800  Horseshoe*  cigars  included 
in  the  contract  of  resale  made  on  March  21, 1895 ;  that  Alces 
would  not  have  made  said  sales  if  it  had  not  been  for  the 
representation  of  Stapleton;  that  Alces  relied  upon  said 
representation  mentioned;  that  Alces  informed  the  plaintiff 
that  Stapleton  represented  to  him  that  he  considered  him- 
self worth  from  $10,000  to  $20,000  clear,  but  did  not  inform 
it  that  Stapleton  represented  to  him  that  he  considered  him- 
self worth  about  $20,000  clear;  that  Alces  reported  such 
representation  to  the  plaintiff  within  two  weeks  from  Oc- 
tober 26,  1894;  that  the  plaintiff  did  believe  the  representa- 
tion of  Stapleton  so  communicated  to  it  by  Alces  to  be  true; 
that  the  plaintiff  did  sell  cigars  to  Stapleton  upon  his  direct 
order  January  10,  1895 ;  that  plaintiff,  in  making  such  sale 
January  10,  1895,  relied  upon  the  representation  of  Staple- 
ton  as  it  was  so  communicated  to  it,  and,  in  filling  the  order 
from  Alces  for  Stapleton,  relied  upon  the  representation  of 
Stapleton  as  so  communicated  to  it,  and  would  not  have 
made  such  sales  and  filled  such  orders  if  it  had  not  been  for 
the  representation  of  Stapleton  as  so  communicated  to  it; 
that  March  21,  1895,  Stapleton  represented  to  the  plaintiff 
that  he  was  then  solvent,  but  such  representation  was  false, 
and  Stapleton  then  knew  or  ought  to  have  known  such  rep- 
resentation to  be  false,  but  such  representation  was  made 
by  Stapleton  to  deceive  the  plaintiff,  and  for  the  purpose  of 
inducing  the  plaintiff  to  sell  goods  to  him  on  credit;  that 
the  plaintiff  believed  such  representation  by  Stapleton  as  to 
his  solvency;  that  after  such  representation,  on  March  21, 
1895,  the  plaintiff  made  a  resale  of  goods  to  Stapleton;  that 
there  were  included  in  such  resale,  March  21, 1895,  4,100 
Adelina  Patti  Favoritas  cigars,  4,150  Eeina  Perfecto,  9,250 
Conchas  Finas,  and  the  7,800  Horseshoe  cigars;  that  the 
plaintiff  relied  upon  the  representation  of  Stapleton  that  he 
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was  solvent,  in  making  such  resale;  that  when  Stapleton 
parcbased  the  goods,  March  21, 1895,  he  had  the  precon- 
ceived purpose  of  not  paying  for  them  at  all,  or  only  a  per 
cent,  thereof;  that  the  defendant  TTAt^na^^  unjustly  detained 
from  the  plaintiff  the  cigars  described ;  that  the  defendant 
Stanley  unjustly  detained  from  the  plaintiff  the  case  of 
cigars  described,  of  the  value  of  $450;  that  the  value  of  the 
cigars  replevied  in  this  action,  and  included  in  the  sale  of 
March  21, 1895,  was  $943.78;  that  none  of  the  cigars  in- 
volved in  this  action  were  sold  to  Stapleton  before  October 
26, 1894,  except  the  1,325  Adelina  Patti  Perfectos. 

From  the  judgment  entered  upon  such  verdict  accord- 
ingly, the  defendants  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  Elliott  cfe  Hickox^ 
and  oral  argument  by  C.  T.  Hickox. 

For  the  respondent  there  was  a  brief  by  Henderson  <&  WiU- 
iarnSj  attorneys,  and  Geo.  E.  Sutherland^  of  counsel,  and  oral 
argument  by  Mr,  Sutherland, 

Cassoday,  C.  J.  1.  The  submission  to  the  jury  of  thirty- 
eight  questions  in  the  form  of  a  special  verdict,  to  determine 
the  simple  issues  here  involved,  necessarily  tended  to  confuse 
and  mislead  the  jury,  and  hence  is  open  to  the  criticism  which 
this  court  has  frequently  made  in  similar  cases.  Eberhardt 
V.  Sanger,  51  Wis.  74,  76,  and  numerous  cases  there  cited ; 
Heddl^  V.  C,  &  N,  W.  R.  Co,  74  Wis.  257,  258;  Montreal 
River  L.  Co,  v,  MihiUa,  80  Wis.  551-555 ;  Ohlweiler  v.  Zoh- 
f/iann,  88  Wis.  78.  No  additional  force  can  be  given  to  such 
criticism  by  repetition.  Such  criticism  is  not  obviated  by 
the  fact  that  the  appellants  requested  the  submission  of  fifty- 
six  questions  which  the  trial  judge  must  have  regarded  more 
objectionable  than  those  which  he  did  submit. 

2.  The  case  is  simple  and  necessarily  turns  upon  two  or 
three  questions.  One  of  them  is  as  to  the  false  representa- 
tion found  by  the  jury  to  have  been  made  by  Stapleton  to 
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the  plaintiff's  agent  Alces,  October  26,  1894,  to  the  effect 
that  he  "considered  himself  worth  from  $10,000  to  $20,000 
clear."  It  appears  that  Stapleton  had  been  in  the  tobacco 
and  cigar  business  for  more  than  twenty  years;  that,  as  such 
dealer,  he  had  been  acquainted  with  Alces  for  eight  or  nine 
years;  that  during  that  time  he  had,  through  him,  bought 
cigars  of  the  father  of  Alces  before  he  became  the  agent  of 
the  plaintiff;  that  during  those  years  he  had  "  had  more  or 
less  conversation  with  Stapleton  as  to  his  means;"  that  Sep- 
tember 8, 1894,  Alces  sent  to  the  plaintiff  Stapleton's  first 
order  for  cigars;  that  September  18, 1894,  the  plaintiff  wrote 
Stapleton,  in  effect  thanking  him  for  the  order  so  given  by 
him  to  Alces  for  25,000  cigars,  of  which  15,000  were  to  be 
sold  to  the  retail  trade,  and  promising  to  put  up  the  cigars 
in  good  shape,  and  ship  them  in  two  or  three  weeks,  and  ex- 
pressing the  belief  that,  by  careful  attention  and  the  assist- 
ance the  plaintiff  would  give  him,  he  would  "  be  able  to 
build  up  a  very  large  trade"  in  the  plaintiff's  cigars;  thaX 
Stapleton  objected  to  the  letter,  and  at  first  refused  to  ac- 
cept of  the  cigars,  unless  the  plaintiff  would  dispose  of,  or 
aid  him  in  disposing  of,  the  15,000  to  the  retail  trade;  that 
October  15,  1894,  the  plaintiff  shipped  the  cigars  so  ordered 
to  Stapleton ;  that  the  purchase  price  of  those  cigars  was 
$1,408.70,  on  a  credit  of  four  months'  time;  that,  after  Staple- 
ton  received  the  25,000  cigars  so  shipped  to  him,  he  and 
Alces  went  to  Eacine,  to  sell  the  15,000  mentioned  to  the 
retail  trade.  Mr.  Alces  testified  that  as  he  and  Stapleton 
were  returning  to  Milwaukee,  on  the  cars  from  Eacine, 
Stapleton  said  to  him:  "Well,  how  do  you  like  this?"  He 
replied  that  it  was  a  pretty  tough  day.  Stapleton  then 
said:  "Well,  I  have  been  doing  this  for  a  great  many 
years,  as  you  know."  He  then  said  to  Stapleton:  "Yes, 
but  you  have  no  reason  to  complain,"  Stapleton  then 
asked,  "Why?"  He  replied:  "Why,  you  must  be  worth 
from  $20,000  to  $50,000."     Stapleton  then  "  poo-hooed  at 
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the  idea  of  $50,000,  but  on  our  way  told  me  in  words 
plainly  that  he  considered  himself  worth  from  $10,000  to 
$20,000  clear  anyhow."  Alces  further  testified  to  the  effect 
that  he  believed  such  statements  to  bo  true  when  he  subse- 
quently sold  goods  to  Stapleton ;  that,  when  he  made  such 
subsequent  sales,  Stapleton  said  he  would  discount  the  bills 
in  the  next  January;  that  in  the  absence  of  such  representa- 
tions and  his  statement  that  he  would  discount  the  bills  in 
January,  upon  which  he  relied,  he  would  not  have  made 
such  subsequent  sales.  Stapleton  testified  to  the  effect  that 
Alces  never  said  to  him  that  he  (Stapleton)  must  be  worth 
from  $20,000  to  $50,000,  and  that  he  never  told  Alces  "that 
he  considered  himself  worth  from  $10,000  to  $20,000  clear 
anyhow,"  and  that  he  never  promised  to  discount  bills  in 
January.  And  he  further  testified  that  according  to  his 
inventories,  at  purchase  prices  for  new  goods,  and  reduced 
prices  for  old  goods,  his  stock  was,  according  to  his  books 
kept  during  the  time,  as  follows:  January,  1890,  $13,377.66; 
January,  1891,  $16,309.40;  January,  1892,  $12,759.34;  Jan- 
uary,  1893,  $13,122.75;  July,  1893,  $10,809.63;  January, 
1894^  $10,400;  January,.  1895,  a  little  over  $10,000;  that 
his  bills  receivable  and  due  him  in  January,  1895,  on  out- 
standing accounts,  were  about  $16,000;  that  his  assets  in 
January,  1893,  exceeded  his  liabilities  by  $16,800;  that  his 
assets  in  January,  1894,  exceeded  his  liabilities  a  little  over 
$10,000,  and  in  January,  1895,  a  little  less ;  that  in  March, 
1895,  his  total  indebtedness,  including  the  plaintiff's,  was 
about  $17,000.  The  assignee  realized  out  of  the  whole  stock 
and  assets  only  about  $7,000. 

Assuming  that  October  26, 1894,  Stapleton  did  state  to 
Alces  that  he  "  considered  himself  worth  from  $10,000  to 
$20,000  clear,"  as  found  by  the  jury,  and  that  such  state- 
ment was  untrue,  nevertheless  the  making  of  the  statement, 
under  the  circumstances  stated,  was,  in  our  judgment,  a 
mere  casual  expression  of  opinion,  not  connected  with  any 
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contract  of  sale  or  proposed  sale,  and  hence  not  the  basis  of 
an  action  to  reclaim  the  goods  subsequently  sold,  on  the 
ground  of  false  representation  or  fraud.  Alces  had  known 
Stapleton,  and,  in  behalf  of  his  father,  had  sold  him  goods 
for  many  years;  and,  a  few  weeks  before,  he  had  contracted, 
in  behalf  of  the  plaintiff,  to  sell  him  goods  of  the  value 
of  more  than  $1,400,  on  long  credit,  and  which  goods  the^ 
plaintiff  had  already  delivered,  without  Alces  or  the  plaint- 
iff asking  any  question  as  to  his  (Stapleton's)  responsibility. 
Under  such  circumstances,  and  after  completing  the  business 
of  the  day  at  Eacine,  and  while  riding  home  on  the  cars, 
an  accidental  remark  of  Alces  induced  Stapleton  to  say 
that  he  "considered  himself  worth  from  $10,000  to  $20,000 
clear."  It  is  not  stated  as  an  existing  fact,  but  merely 
that  he  "considered"  himself  worth  that' amount^  —  in 
other  words,  that  that  was  his  estimate  or  opinion  of  his. 
then  present  worth ;  and  the  fact  that  he  said  from  $10,000 
to  $20,000  shows  that  he  was  not  claiming  to  have  any  defi- 
nite knowledge  or  well-defined  opinion  on  the  subject;  and,, 
besides,  he  was  talking  to  a  man  who,  from  the  nature  of 
things,  would  naturally  be  supposed  to  know  more  or  less 
about  his  financial  condition.  There  is  nothing  to  indicate 
that  the  statement  was  dishonestly  made,  or  made  with  in- 
tent to  deceive  or  defraud  the  plaintiff  or  any  one.  The 
mere  faot  that,  after  the  failure,  the  proceeds  of  the  stock 
and  assets  were  much  less  in  value  than  the  liabilities,  does 
not  prove  that  Stapleton  so  regarded  them  in  October, 
1894, —  nine  months  after  his  last  inventory, —  or  that  they 
were  so  in  fact. 

The  trial  judge  charged  the  jury  to  the  effect  that  they 
knew  from  their  own  experience,  and  that  the  evidence  in 
the  case  confirmed  the  same,  "that  the  value  of  merchandise- 
in  such  business  as  Mr.  Stapleton's  was  changeable  and 
fluctuating;"  and  yet  he  charged  the  jury  that  "the  law 
presumes  that  a  party  knows  his  financial  *  condition."    A 
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merchant  is  not  at  all  times  conclusively  presumed  to  know 
his  own  financial  condition  when  the  same  is  dependent 
upon  values  which  are  changeable  and  fluctuating,  and  cer- 
tainly he  cannot  know  what  his  stock  would  bring  in  cash 
at  any  particular  time  on  forced  sale.  This  court  has  gone, 
perhaps,  as  far  as  any  court  in  holding  that  false  v^Yne- 
sentations  of  facts,  which  have  indttced  the  making  of  a 
contract,  may  be  actionable,  although  not  shown  to  have 
been  made  wilfully  or  with  fraudulent  intent.  Malihy  v. 
Austin^  65  Wis.  527;  Montreal  River  Z.  Co,  v,  Mihills^  80 
Wis.  540,  560-563,  and  the  cases  there  cited;  Casienholz  v, 
BeOer,  82  Wis.  30;  Ounther  v.  Ullrich,  82  Wis.  228;  Porter 
v.  BeaUie,  88  Wis.  32;  Nash  v.  Minn.  T.  I.  db  T.  Co,  159 
Mass.  437;  S,  C  163  Mass.  574.  See  what  is  quoted  from 
Joliffe  V,  Baker,  11  Q.  B.  Div.  255,  Palmer  v.  Johnson,  12 
Q,  B.  Div.  32,  S.  C  13  Q.  B.  Div.  351,  Derry  v.  Peek,  L.  R.  14 
App.  Cas.  377,  in  the  case  in  80  Wis.  above  cited.  But  in 
those  cases  the  representations  were  of  matters  of  fact,  and 
made  during  the  negotiations  for  the  sale. 

3.  Besides,  the  plaintifTs  agent  and  witness  to  whom  the 
alleged  representations  were  made  testified  to  the  effect  that 
when  he  sold  Stapleton  goods  subsequently  to  October  26, 
1894^  he  asked  him  if  he  was  not  going  to  discount  some  of 
his  bills,  and  that  he  replied  that  he  would  the  following 
January.  The  language  of  the  witness  on  this  point  is 
as  follows:  ^'Q.  In  the  absence  of  those  representations 
on  his  part,  would  you  have  sold  him  the  goods?  Ans.  In 
the  absence  of  those  representations,  and  had  he  not  stated 
he  would  discount  all  bills  in  January,  I  would  not  have 
sold  the  quantity  of  goods  which  I  did.  Q.  Then  this  state- 
ment to  you  that  he  was  worth  from  ten  to  twenty  thou- 
sand dollars,  and  that  he  expected  to  be  prepared  on  the 
1st  day  of  January  next  to  discount  the  bills,  induced  you 
to  sell  to  him  these  goods?  —  You  relied  upon  those  state- 
ments?   Ans.  Yes.     Q.  And  you  made  that  the  basis  of 
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your  order  for  goods  to  be  sent  to  John  A.  Stap]eton  upon 
your  employers,  Fromer  <&  Go.f  Ans.  Yes,  sir."  So  it  ap- 
pears that  one  of  the  principal  grounds  for  making  such 
subsequent  sales  on  credit  was  Stapleton's  statement  that  he 
would  discount  the  bills  in  January.  But  that  was  not  the 
stateiiient  of  a  fact  m  prosaenti^  and  hence  was  not  the 
basis  of  an  action  for  rescinding  the  sale.  Warner  v.  Ben- 
jamin, 89  Wis.  290;  Patterson  v.  Wright,  64  Wis.  289;  Shel- 
don V.  Davidson,  85  Wis.  138.  It  was,  at  most,  a  mere 
breach  of  promise;  and  yet,  according  to  Alces'  own  testi- 
mony^, he  might  not  have  sold  the  goods  at  all  had  not  that 
promise  been  made.  False  representations  which  are  not 
relied  upon  are  not  actionable.  Fowler  v.  McCann,  86  Wis. 
427.  The  same  is  true  of  a  false  promise,  a  mere  expres- 
sion of  an  opinion,  a  casual  remark,  not  made  during  the 
negotiations,  or  with  any  intention  of  influencing  the  con- 
duct of  the  opposite  party.  We  must  hold  that  the  repre- 
sentations of  Stapleton,  assuming  them  to  have  been  made 
as  testified  to  by  Alces  and  that  thiey  were  false,  were  not 
of  such  a  character  as  authorized  the  plaintiff  to  rely  upon 
them,  and  avoid  the  sale  in  consequence  of  them. 

4.  It  follows  from  what  has  been  said  that,  upon  the  evi- 
dence before  us,  there  is  no  ground  for  the  recovery  for  any 
of  the  cigars  actually  ordered  and  received  by  Stapleton 
prior  to  March  21, 1895.  As  to  any  of  such  cigars  there 
can  be  no  ground  for  claiming  a  resale,  but  at  most  an  ex- 
tension of  credit.  If,  as  some  of  the  testimony  seems  to  in- 
dicate, Stapleton  claimed  to  the  plaintiff,  on  the  day  and  year 
last  mentioned,  that  a  certain  case  of  the  cigars  had  never 
been  ordered  by  him,  and  especially  if  he  never  in  fact 
ordered  them,  then  such  case  might  be  the  subject  of  sale 
on  that  day.  Appellants  seem  to  concede  that  that  case^ 
never  passed  to  WhitnaU  by  the  assignment,  but  claim  that 
this  action  cannot  be  maintained  by  reason  of  certain  rules 
of  law ;  while  the  respondent  seems  to  justify  all  the  find- 
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ings  which  cover  the  one  case  mentioned.  We  are  in  no 
position  to  settle  that  controversy  on  this  appeal,  and  hence 
the  same  is  necessarily  left  open  for  the  trial  court. 

5.  The  opinion  expressed  renders  it  unnecessary  to  de- 
termine whether  this  action  of  replevin  can  be  maintained 
without  returning  the  notes  given  for  the  goods  replevied. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
ior  a  new  trial. 


IBoDEN,  Administrator,  Eespondent,  vs.  Maheb  and  another. 

Appellants. 

December  19, 1896— January  1£,  1897. 

<!ontracU:  Condition  precedent:  Pleading:  Evidence:  Right  to  recover 
liquidated  damages. 

1.  Where  payment  for  grading  lots  was  to  be  made  on  certificates  of 

the  assistant  city  engineer,  the  furnishing  of  such  certificates  was 
a  condition  precedent  to  the  right  to  demand  or  sue  for  the  price 
of  the  work,  and  the  performance  of  such  condition  must  be  both 
alleged  and  proved,  or  its  performance  excused,  before  there  can 
be  a  recovery. 

2.  Where  the  performance  of  such  a  condition  precedent  had  not  been 

alleged  in  the  complaint,  the  admission  in  evidence  of  the  engi- 
neer's certificates  was  erroneous. 
8L  a  contract  by  which  plaintiff's  intestate  was  "  to  do  all  the  excavat- 
ing which  *'  defendants  "  desired  to  have  done,"  to  be  "  fully  com- 
pleted on  or  before  September  1, 1802,"  was  satisfied  by  the  doing 
.of  so  much  of  the  grading  as  the  defendants  desired  to  have  done 
^fore  said  date,  so  that  no  recovery  could  be  had  by  them  under 
a  provision  for  the  payment  of  $10  per  day  liquidated  damages  for 
each  day  the  work  remained  uncompleted  after  September  1. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Beveraed. 
The  action  is  on  a  contract  for  grading  certain  lots  in  the 
Vol.  95—5 
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city  of  Milwaukee,  to  recover  a  balance  claimed  to  be  duo 
to  the  plaintiffs  intestate  for  work  done  under  the  contract. 
The  plaintiffs  intestate  made  a  contract  with  the  defend- 
ants whereby  he  agreed  to  '^  do  all  excavating  which  said 
parties  of  the  first  part  [the  defendants]  desire  to  have  done^ 
upon  certain  premises  known,"  etc.,  under  direction  of  the 
assistant  city  engineer  and  the  defendants,  for  an  agreed 
price  per  cubic  yard.  The  work  was  to  be  paid  for  on  the 
cer^ficate  of  the  assistant  city  engineer  ^^  showing  the  work 
to  be  properly  done  and  the  amount  of  earth  removed," 
seventy-five  per  cent,  as  the  work  progressed,  and  the  bal- 
ance six  months  after  the  completion  of  the  work.  The 
grading  was  to  be  completed  by  September  1, 1892.  The- 
plaintiffs  intestate  agreed  that  he  would  pay  to  the  defend- 
ants, "as  liquidated  damages,"  $10  a  day  for  each  day  that 
the  work  should  remain  uncompleted  after  September  1, 1892. 
A  large  amount  of  grading  was  done  under  the  contract, — 
much  of  it  after  September  1,  1892,  and  up  to  June  1,  1893, 
when  the  defendants  discharged  the  plaintiffs  intestate,  and 
forbade  further  performance  of  the  work.  The  grading  was 
then  substantially  completed,  only  a  few  days'  work  remain- 
ing to  be  done.  Payments  were  made  from  time  to  time  as 
the  work  progressed,  and  without  certificates  of  the  assist- 
ant city  engineer.  January  16,  1893,  a  certificate  of  the 
assistant  city  engineer  for  all  the  work  done  previous  to  that 
date  was  furnished,  and  seventy-five  per  cent,  of  the  price 
was  paid.  TSo  further  certificate  was  furnished  before  the- 
commencement  of  the  action.  Another  certificate,  dated 
May  31,  1894,  of  all  the  work  done  after  January  16, 1893, 
was  produced  upon  the  trial,  and  received  in  evidence,  over 
the  defendants'  objection. 

It  was  claimed  by  the  plaintiff  that  all  the  work  which 
the  defendants  desired  to  have  done  before  September  1, 1892, 
was  so  done;  that  the  work  done  afterwards  was  done  under 
their  direction  and  as  they  required  it,  and  to  their  satisf  ac- 
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tion;  and  that  they  accepted  it  fully,  as  in  compliance  with 
the  contract,  and  waived  further  performance  by  discharg- 
ing the  plaintiffs  intestate.  The  defendants  denied  that  the 
contract  had  been  so  performed,  and  claimed  to  recover  the 
stipulated  damages  from  September  1, 1892,  to  Jane  1, 1893. 
The  defendants  also  insist  that  plaintiff's  action  is  premature, 
because  brought  before  the  certificate  of  the  engineer  for 
the  whole  work  had  been  furnished.  There  was  a  demurrer 
ore  tenvs  to  the  complaint  on  the  ground  that  it  does  not 
allege  that  such  certificates  had  been  furnished.  There  was 
evidence  on  the  part  of  the  plaintiff  which  tended  to  prove 
that  the  work  had  been  done  under  the  defendants'  direc- 
tion, and  as  and  when  they  desired  it,  and  to  their  satisfac- 
tion ;  and  that  they  accepted  it  as  a  satisfactory  performance 
of  the  contract;  and  that  payments  had  been  made  during 
the  progress  of  the  work,  without  the  certificate  of  the  as- 
sistant city  engineer;  and  that  payments  had  been  so  made 
since  the  work  was  stopped,  without  objection  that  the  con- 
tract had  not  been  satisfactorily  performed ;  while  there  was 
evidence  on  the  part  of  the  defendants  which  tended  to  con- 
trovert all  these  positions. 

For  the  appellants  there  were  briefs  by  Hoyt^  Ogden  <& 
Olwellf  and  oral  argument  by  Z.  M.  Ogden. 

For  the  respondent  there  was  a  brief  by  Bietbrook  (b  HdJr 
sey^  and  oral  argument  by  Z.  W.  Halsey. 

Newman,  J.  The  appellants  allege  five  several  grounds 
of  error,  which  they  deem  sufficient  grounds  for  reversal  of 
the  judgment:  (1)  In  overruling  the  demurrer  ore  tenua; 
(2)  in  receiving  in  evidence  the  engineer's  certificate  of  Jan- 
uary 16, 1893;  (3)  in  receiving  in  evidence  the  engineer's 
<5ertificate  of  May  31, 1894;  (4)  in  refusing  to  direct  a  ver- 
dict for  the  defendants;  and  (S)  in  directing  a  verdict  for 
the  plaintiff. 

1.  Payment  for  the  work  was  to  be  made  on  certificates 
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of  the  assistant  city  engineer.  The  furnishing  of  these  cer- 
tificates was  a  condition  precedent  to  the  right  to  demand 
or  sue  for  the  price  of  the  work.  Hudson  v.  McCartney,  33 
Wis.  331 ;  Bentley  v.  Davidsony  74  Wis.  420;  Wendt  v.  Vogdy 
87  Wis.  462.  The  performance  of  such  conditions  precedent 
must  be  both  alleged  and  proved,  or  their  performance  ex- 
cused, before  there  can  be  a  recovery.  Oakwood  Retreat 
Asso,  V.  HatAbomey  65  Wis.  177;  Boorman  v,  Juneau  Co.  76 
Wis.  650;  4  Ency.  of  PI.  &  Pr.  627,  630.  So,  it  must  be 
held  that  the  complaint  failed  to  show  a  right  of  recovery  in 
the  plaintiff.    The  demurrer  should  have  been  sustained. 

2,  3.  It  was  error  to  receive  the  certificates  in  evidence. 
They  were  irrelevant  as  proof  of  any  fact  made  relevant  by 
the  pleadings. 

4.  The  plaintiff  failed  utterly  to  show,  by  evidence  com- 
petent to  be  received,  a  right  to  recover,  and  a  verdict  should 
have  been  directed  for  the  defendants  on  that  ground.  But 
there  was  no  case  to  require  the  direction  of  a  verdict  for 
the  defendants,  on  their  counterclaim.  There  was  evidence 
tending  to  show  that  the  plaintiff's  intestate  had  fully  per- 
formed his  contract,  and  that  the  work  had  been  accepted 
by  the  defendants  as  a  full  performance  of  the  contract  in 
that  respect.  The  evidence  also  tends  to  show  that  the  work 
was  completed  within  the  time  limited  by  the  contract.  The 
contract  is  somewhat  indefinite  and  elastic  as  to  the  amount 
of  work  which  was  to  be  completed  before  September  1, 
1892.  The  agreement  was  "  to  do  all  excavating  which  said 
parties  of  the  first  part  [the  defendants]  desire  to  have  done," 
to  be  "  fully  completed  on  or  before  September  1,  1892." 
The  plaintiff's  testimony  certainly  tends  to  show  that  so 
much  of  the  grading  as  the  defendants  desired  to  have  done 
before  September  1, 1892,  was  done  before  that  date.  If  so, 
there  was  no  breach  of  the  contract,  and  no  foundation  for  a 
recovery  on  their  counterclaim.  There  certainly  was  enough 
evidence  on  this  question  to  support  a  verdict  for  the  plaint- 


Digitized  by 


Google 


Wis.]  JANUAKT  TEEM,  1897.  69 

Ean  vs.  Chicago,  Milwaukee  Sc  St  Paul  R  Ca 

iff.  So,  it  should,  on  that  question  at  least,  have  gone  to 
the  jury.  It  was  no  error  to  refuse  to  direct  a  verdict  on 
the  counterclaim.     Leiser  v.  Kieckhefer^  anie^  p,  4. 

5.  It  was  error  to  direct  a  verdict  for  the  plaintiff.  The 
verdict  is  supported  neither  by  the  plaintiff's  pleadings  nor 
his  proofs. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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£ak,  Executrix,  Appellant,  vs.  Chicago,  Milwaukee  &  St.      \f}^!Lm 
Paul  Eailway  Company,  Eespondent.  |>io6  ml 

December  21, 18Q6 — January  12, 1897. 

BaUroads:  Employee  ** operating  car:"  Survival  of  actions:  ConstruO' 
tion  of  statute:  Negligence:  Pleading, 

1.  A  freight  handler,  while  actually  engaged  in  moving  a  freight  car 
along  the  track  to  the  freight  house  in  the  course  of  his  employ- 
ment, was  engaged  in  operating  and  moving  the  car  within  the 
meaning  of  ch.  220,  Laws  of  1893  (making  railroad  companies  liable 
for  injuries  to  employees,  without  contributory  negligence,  re- 
ceived while  engaged  in  operating  and  moving  trains,  engines, 
and  cars,  through  the  negligence  of  any  other  employee  of  the 
company). 

2l  Under  sec.  4255,  R  S.  (providing  that  "  whenever  the  death  of  a  per- 
son shall  be  caused  by  a  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had  not  ensued', 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  every  such  case  the  per- 
son who>  or  the  corporation  which,  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured  "),  an  action  may  be 
maintained  by  the  administrator  of  a  deceased  railroad  employee 
who  was  kiUed  while  operating  cars,  etc,  through  the  negligence 
of  another  employee  or  agent  of  the  company,  under  such  circum- 
stances that  the  deceased  if  he  had  lived  could  have  maintained 
an  action  for  his  injuries  under  ch.  220,  Laws  of  1899b 


Digitized  by 


Google 


70  SUPKEME  COURT  OF  WISCONSIN.  [95 

Ean  Y&  Chicago,  Milwaukee  &  St  Paul  R.  Ca 

d.  In  an  action  for  the  killlDg  of  a  railroad  employee  while  engaged  in 
moving  a  freight  car  on  a  side  track  by  being  run  over  by  other 
cars  which  had  been  standing  on  that  track,  but  which  were  in 
some  manner  put  in  motion,  a  complaint  alleging  the  negligent 
failure  of  the  defendant's  employees  to  give  warning  of  the  ap- 
proach of  an  engine  and  cars  from  some  point  beyond  a  curve 
so  located  as  to  interfere  with  the  view  from  the  point  where  the 
deceased  was  at  work,  but  failing  to  allege  that  there  was  a  curve, 
or  that  any  cars  came  from  beyond  the  curve  and  struck  the  stand- 
ing cars,  or  that  other  cars  were  in  fact  moved  upon  that  track, 
or  that  the  standing  cars  were  moved  by  other  cars  being  negli- 
gently propelled  against  them  and  thereby  pushed  down  upon  and 
over  the  deceased,  is  held  insufScient^  even  upon  demurrer  ore 
tenus,  to  show  that  the  deceased  came  to  his  death  by  reason  of 
cars  being  negligently  propelled  against  the  standing  cars. 
WiNSLOW,  J.,  dissenta 

Appeal  from  a  judgment  of  the  superiop  court  of  Milwau- 
kee county:  E.  N.  Austin,  Judge.    Affirmed. 

Action  to  recover  damages  for  the  death  of  George  Ean, 
alleged  to  have  been  caused  by  the  negligence  of  defend- 
ant's employees. 

It  is  alleged  in  the  complaint  that  on  the  lith  day  of  No- 
vember, 1894,  deceased  was  at  work  for  defendant  in  its 
freight  house  in  the  Fourth  ward  of  the  city  of  Milwaukee, 
as  a  freight  handler;  that  it  was  one  of  his  duties  to  aid, 
when  requested  by  the  agent  in  charge  of  such  freight 
house,  in  moving  cars  from  points  on  defendant's  tracks  near 
such  freight  house  down  in  front  of  the  proper  door  of  such 
freight  house  for  the  purpose  of  unloading  such  cars;  that 
on  the  day  named  a  string  of  cars  was  standing  on  track 
No.  3,  the  nearest  car  being  about  three  car  lengths  from 
the  sixth  door  of  the  freight  house;  that  the  deceased  and 
three  of  his  co-employees  were  directed  by  the  agent  to  ta,ke 
the  nearest  car  in  the  string  and  put  it  opposite  such  door; 
that  no  engine  was  in  sight  at  that  time,  and  no  cars  were 
being  moved  in  the  vicinity ;  that  deceased  and  his  asso- 
ciates proceeded  to  carry  out  their  instructions;  that,  in 
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doing  so,  deceased  and  one  of  bis  associates,  in  the  exercise 
of  due  care,  went  between  tbe  cars,  uncoupled  tbe  one  to  be 
moved,  and  commenced  pushing  it  to  its  destination,  when 
noiselessly,  and  without  having  given  or  caused  to  be  given 
any  warning  of  the  approach  of  any  oars,  and  without  hav- 
ing any  flagman  or  other  servant  there  stationed  to  warn 
persons  of  their  approach,  either  along  the  tracks  or  on  the 
cars  approaching,  and  without  ringing  any  bell  or  blowing 
any  whistle,  or  having  any  person  stationed  at  any  place  to 
warn  persons  of  the  cars'  approach  around  the  curve  on  the 
viaduct,  upon  said  track,  and  without  having  any  lawful  or 
safe  method  of  notifying  said  deceased  of  the  approach  of 
any  cars  or  engine,  the  said  defendant  then  and  there,  by 
its  servants,  agents,  and  employees  in  charge  of  and  manag- 
ing, conducting,  and  running  said  cars,  so  carelessly  man- 
aged, moved,  and  conducted  the  same  that  by  and  through 
the  carelessness,  negligence,  and  improper  conduct  of  said 
defendant,  by  and  through  its  said  agents,  servants,  and 
employees,  then  and  there  run  into  and  struck,  with  great 
force  and  violence,  the  string  of  cars  standing  upon  the 
track  No.  3  aforesaid,  from  which  said  deceased  had  aided 
to  uncouple  the  car  to  be  switched  away,  as  aforesaid,  to 
the  freight  house,  and  thereby  forced  the  said  string  of  cars 
behind  said  Eah,  and  with  great  force  and  violence,  upoa 
and  over  him,  the  said  Ean,  whereby  he  was  thrown  down, 
and  the  cars  run  upon  and  over  him,  crushing  his  arm  and 
leg  and  side,  and  causing  mortal  injury,  from  which,  and  on 
account  of  which,  he  died  on  the  19th  day  of  November, 
1894. 

The  defendant  answered,  and  upon  the  trial  objected  to 
any  evidence  under  the  complaint,  for  the  reason  that  it 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  objection  was  sustained,  and  thereupon,  on  motion,  the 
complaint  was  dismissed.  Judgment  was  entered  in  defend- 
ant's favor  for  costs,  from  which  this  appeal  was  taken. 
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For  the  appellant  there  was  a  brief  by  Rogers  dk  Mann- 
and  Oeo.  E.  SutJierkmdy  and  oral  argument  by  Mr.  Suther- 
land. 

C.  E.  Van  Alstine^  of  counsel,  for  the  respondent. 

Marshall,  J.  It  needs  no  discussion  to  demonstrate  from* 
the  record  in  this  case  that,  if  any  negligence  is  alleged  in 
the  complaint  as  the  proximate  cause  of  the  death  of  the- 
testator,  it  was  the  negligence  of  an  employee  of  the  defend- 
ant; hence  no  right  of  action  exists  in  favor  of  the  plaintiff,, 
unless  the  deceased,  had  he  lived,  could  have  recovered  dam- 
ages for  his  injury,  of  the  defendant.  It  does  not  appear 
upon  what  ground  the  learned  judge  of  the  superior  court 
sustained  the  demurrer  ore  tenus^  but  from  the  briefs  of 
counsel  we  assume  that  his  decision  was  based  upon  the 
ground,  among  others,  that  the  deceased  was  not  an  em- 
ployee entitled  to  the  benefits  of  ch.  220,  Laws  of  1893. 
That  act  received  consideration  in  Smith  v.  CI,  M.  <&  St.  P.  E. 
Co.  91  Wis.  503,  and  no  good  reason  appears  to  change  in 
any  way  the  conclusion  there  reached.  It  was  there  said,, 
in  effect,  in  regard  to  that  part  of  the  act  applicable  to  this 
question,  that  "  the  legislative  idea  plainly  was  to  give  a- 
right  of  action  to  employees  engaged  in  operating  and  mov- 
ing trains,  engines,  and  cars  while  actually  so  engaged,  and 
the  words  used  to  express  such  idea  are  too  plain  to  leave- 
room  for  resort  to  the  rules  for  judicial  construction  to  deter- 
mine their  meaning."  The  test  in  any  given  case  is,  Was 
the  person  injured  employed  in  one  of  the  branches  of  the 
railway  service  covered  by  the  act  at  the  time  of  the  injury  ? 
If  so,  he  is  entitled  to  its  benefits,  whether  such  service  was 
the  principal  kind  of  work  to  be  performed  by  him  under 
bis  contract  of  employment,  or  a  mere  incident  to  his  gen- 
eral duties.  As,  in  case  where  an  employee  is  injured  by 
the  negligence  of  another  whose  general  employment  is  that 
of  a  vice  principal  and  such  other  is  temporarily  doing  the- 
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work  of  an  employee,  the  right  of  the  injured  party  is  gov- 
erned  by  the  nature  of  the  service  in  which  such  other  is 
engaged  at  the  time  of  such  injury,  so  here,  whether  the  de- 
ceased, had  he  lived,  would  have  been  entitled  to  the  bene- 
fits of  the  act  in  question,  depends  wholly  upon  whether  he 
was  doing  the  kind  of  service  specified  in  the  act,  at  the 
time  of  the  injury.  If  he  was,  whether  such  service  required 
him  to  assist  in  running  the  car  a  distance  of  three  car 
lengths  or  a  greater  distance,  or  whether  by  the  power  of 
a  locomotive,  or  by  some  other  means,  makes  no  difference*. 
While  actually  engaged  in  moving  the  car,  he  was  within 
the  extraordinary  perils  which  the  act  was  designed  to  pro- 
tect employees  against.  The  conclusion  of  the  trial  court 
to  the  contrary  cannot  be  sustained. 

It  was  further  contended  that,  even  if  the  deceased  would 
have  been  entitled  to  recover  of  the  defendant,  had  he  lived^ 
sec.  4255,  E.  S.,  has  no  application  to  such  a  case;  hence  na 
cause  of  action  is  stated  in  the  complaint  in  favor  of  the 
plaintiff,  independent  of  ch.  280,  Laws  of  1887,  which  made 
some  changes  in  the  law  respecting  the  survivorship  of  actions. 
Clearly,  the  right  of  action  in  favor  of  the  deceased  was  lost 
by  his  death  {HandaU  v.  N.  W.  Tel.  Go.  54  Wis.  140;  Meese  v.. 
Fond  du  Lac^  48  Wis.  323 ;  McKeigue  v.  Janeaville^  68  Wis. 
50),  and,  as  there  is  no  statute  giving  a  right  of  action  io 
the  personal  representatives,  except  sec.  4255,  B.  S.,  if  the 
cause  of  action  in  favor  of  the  deceased  was  lost  b}"^  his  death, 
unless  that  applies  the  complaint  is  fatally  defective.  Such 
section  is  as  follows:  '^  Whenever  the  death  of  a  person  shall 
be  caused  by  a  wrongful  act,  neglect  or  default,  and  the  act, 
neglect  or  default,  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and 
recover  damages  in  respect  thereof,  then,  and  in  every  such 
case  the  person  who,  or  the  corporation  which,  would  have 
been  liable,  if  death  had  not  ensued,  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death  of  the  person 
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injured,"  etc.,  etc.  It  will  be  observed  that  the  statute  says 
that  "  in  every  such  case  the  person  who,  or  the  corporation 
which,  would  have  been  liable,  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured."  To  be  sure,  the  rule  of  strict 
construction  should  apply,  as  the  act  is  in  derogation  of  the 
common  law  {Mlers  v.  Wood,  64  Wis.  422;  Smith  v.  C,  M. 
<&  St.  P.  R.  Co.,  mpra\  if  the  language  is  open  to  construc- 
tion; but,  in  our  judgment,  it  is  not.  There  is  nothing 
either  in  the  terms  or  the  spirit  of  the  act  from  which  the 
court  can  say  the  legislative  idea  was  to  confine  its  effect  to 
rights  of  action  in  favor  of  injured  persons,  as  the  law  ex- 
isted on  the  subject  at  the  time  sec.  4255  was  passed.  On 
the  contrary,  it  is  too  plain  to  be  open  to  serious  discussion 
that  the  legislative  intent  was  to  give  a  right  of  action  to 
the  personal  representatives  of  a  deceased  person  in  all  cases 
where  such  person  would  be  entitled  to  recover  damages  for 
his  injury  if  death  had  not  ensued.  While  it  is  the  duty  of 
the  courts  to  resolve  reasonable  doubts  in  favor  of  the  re- 
strictive effect  of  an  act  that  is  in  derogation  of  the  com- 
mon law,  it  would  be  going  beyond  judicial  functions  to  put 
restrictive  words  into  a  law  by  judicial  construction.  We 
hold  that  sec.  4255  applies  to  this  case,  and  that  the  ruling 
of  the  trial  court  to  the  contrary  cannot  be  sustained. 

A  further  question  is  presented  of  whether  the  Complaint 
shows  that  the  proximate  cause  of  the  death  of  the  testator 
was  negligent  conduct  of  defendant's  employees  while  in  the 
discharge  of,  or  failure  to  discharge,  their  duties  as  such. 
That  part  of  the  complaint  relied  upon  as  charging  negli- 
gence is  so  involved  that  it  is  with  considerable  difficulty 
that  we  are  enabled  to  analyze  it  satisfactorily.  We  have 
considered  the  question  of  its  sufficiency,  fully  recognizing 
that,  under  the  liberal  rules  that  govern  the  construction  of 
pleadings,  every  reasonable  intendment  and  presumption 
should  be  made  in  favor  of  it  {Morse  v.  Oilman,  16  Wis.  504); 
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and  that,  if  the  essential  facts  can  be  gathered  from  the 
pleading  or  may  be  reasonably  inferred  from  the  allega- 
tions, it  is  good,  though  such  allegations  be,  in  form,  uncer- 
tain, incomplete,  and  defective  {Inlanders  v.  McVickar^  7 
Wis.  372;  Sbm  v.  Ludingtoriy  28  Wis.  81;  Merrill  v.  Mer- 
rill,  53  Wis.  522;  MiUer  v.  Bayer,  94  Wis.  123);  also  that 
such  rules  should  be  applied  with  strictness  in  favor  of  the 
complaint,  when  challenged  as  insufficient  by  a  demurrer  ore 
teniis, —  and  yet  the  difficulty  in  determining  that  the  com- 
plaint in  question  alleges  a  failure  of  duty  constituting  neg- 
ligence on  the  part  of  the  employees  of  the  defendant  does 
not  disappear. 

To  aid  in  determining  what  is,  in  effect,  alleged  on  the 
subject  of  negligence,  we  transpose  somewhat  the  language 
of  the  complaint  in  that  regard,  as  follows:  When  the  said 
defendant,  without  having  given,  or  caused  to  be  given,  any 
warning  of  the  approach  of  any  cars,  and  without  having 
any  flagman  or  other  servant  there  stationed  to  warn  per- 
sons of  their  approach,  either  along  the  tracks  or  on  the  cars 
approaching,  and  without  ringing  any  bell  or  blowing  any 
whistle  or  having  any  person  stationed  at  any  place  to  warn 
persons  of  the  cars'  approach  around  the  curve  at  the  via- 
duct upon  said  track,  and  without  having  any  lawful  or  safe 
method  of  notifying  said  deceased  of  the  approach  of  any 
cars  or  engine,  then  and  there,  by  its  servants,  agents,  and 
employees  in  charge  of  and  managing,  conducting,  and  run- 
ning such  cars,  so  carelessly  managed,  moved,  and  conducted 
the  same  that  by  and  through  the  carelessness,  negligence, 
and  improper  conduct  of  said  defendant,  by  and  through  its 
said  agents,  servants,  and  employees,  did  then  and  there 
noiselessly  run  into  and  strike  with  great  force  and  violence 
the  string  of  cars  standing  upon  the  track  No.  3,  as  afore- 
said, forcing  the  same  down  and  upon  and  over  the  said  Ean, 
mortally  injuring  him  and  causing  his  death. 

It  will  be  observed  that  the  failure  to  give  warning  or  any 
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signal  of  approaching  danger  has  reference  to  an  approach* 
of  cars  from  some  point  beyond  a  carve  so  located  as  to  in- 
terfere with  the  view  from  the  point  where  the  deceased  was 
at  work.  But  there  is  no  allegation  that  there  was  such  ai 
carve  in  fact ;  no  allegation  that  any  cars  came  from  beyond 
the  curve  and  struck  the  string  of  cars;  no  allegation  that 
other  cars  were  in  fact  moved  upon  the  track,  or  in  the  vi- 
cinity of  the  string  of  cars.  All  the  allegations  respecting 
negligent  conduct  other  than  that  respecting  a  failure  to 
give  warning  of  impending  danger  referred  to  the  manage- 
ment of  the  cars,  yet  there  is  no  allegation  that  cars  were- 
moved  in  upon  track  No.  3,  upon  which  the  string  of  cars^ 
was  located ;  no  allegation  that  the  string  of  cars  was  moved 
by  other  cars  being  negligently  propelled  against  it,  and 
that  it  was  thereby  pushed  down  toward,  upon,  and  over  the- 
deceased,  causing  his  death.  Giving  to  the  language  of  the 
pleading  the  most  liberal  construction  it  will  reasonably 
bear,  aided  by  all  inferences  that  can  be  legitimately 
drawn  therefrom,  we  are  unable  to  sustain  it  as  a  concise 
statement  of  facts  constituting  a  cause  of  action.  The  de- 
fect is  not  merely  one  of  indefiniteness  and  uncertainty;  it 
lies  in  an  absolute  failure  to  allege  facts  sufficient  to  show 
that,  without  fault  on  the  part  of  the  deceased,  he  came  to 
his  death  by  reason  of  cars  being  negligently  propelled 
against  the  string  of  cars,  thereby  causing  the  same  to  move 
down  upon  the  deceased,  causing  his  death.  For  this  reason 
the  complaint  is  fatally  defective,  and  the  judgment  must  be 
sustained. 
By  the  Court. —  Judgment  affirmed. 

WiNSLow,  J.,  dissents. 
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OoNNOKs,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

December  £1, 1806 —-January  1^,  1897. 

Oriminal  law  and  pra/itice:  Confessions^  when  voluntary:  Instructions 

to  jury. 

L  The  determination  of  the  trial  court  upon  a  preliminary  inquiry  as 
to  whether  an  alleged  confession  was  voluntary  is  controlling,  un- 
less it  shall  be  made  to  api)ear  satisfactorily  that  such  determina- 
tion is  clearly  against  the  evidence. 

iL  A  confession  need  not  have  been  volunteered  or  spontaneous  in 
order  to  render  evidence  thereof  admissible,  it  being  sufficient  if 
it  was  made  freely,  without  compulsion,  and  voluntarily,  without 
promise  or  persuasion. 

'S,  A  confession,  made  to  a  chief  of  police  shortly  after  he  had  forcibly 
disarmed  the  accused  person  who  was  in  his  custody  to  prevent 
him  from  injuring  another,  is  admissible  where  it  appeared  that 
there  was  an  interval  between  the  struggle  and  the  confession; 
that  the  accused  wus  not  asked  to  confess;  and  that  no  induce- 
ments were  held  out  to  him  and  no  threats  made. 

A.  An  instruction  that  "the  state  has  sought  to  prove  the  defendant's 
guilt  by  introducing  certain  alleged  confession?  and  admissions, 
and  by  showing  that  he  was  seen,  after  the  burglary,  carrying 
something  under  his  coat,"  is  not  an  instruction  that  the  defend- 
ant was  80  seen. 

EsBOB  to  review  a  judgment  of  the  circuit  court  for  Ash- 
land county:  John  K.  Pakish,  Circuit  Judge.    Affirmed. 

The  plaintiff  in  error  was  convicted  of  the  crime  of  burg- 
lary, and  sentenced  to  imprisonment  in  the  state  prison. 
The  commission  of  the  burglary  was  clearly  proved,  and  not 
seriously  disputed.  The  question  was  whether  the  plaintiff 
in  error  was  the  person  who  was  guilty  of  it.  The  more 
important  alleged  error  is  the  reception  of  evidence  to  prove 
admissions  of  guilt  made  by  the  plaintiff  in  error  to  the 
<^hief  of  police  while  he  was  under  arrest,  and  in  his  custody. 
The  testimony  disclosed  that,  while  the  plaintiff  in  error  was 
in  jail  on  the  charge  of  this  crime,  he  got  into  an  angry 


Digitized  by 


Google 


18  SUPREME  COURT  OF  WISCONSIN.  [95 

Connors  ▼&  The  State. 

controversy  in  the  jail  with  one  Larkin,  and  that,  when  the 
chief  of  police  interfered  to  restore  quiet,  he  picked  up  & 
poker  and  raised  it  towards  the  chief,  in  a  threatening  man- 
ner, when  the  chief  seized  a  cane  which  was  lying  on  the 
floor,  and  struck  him  several  blows  with  it,  and,  in  the  end^ 
forced  him  over  a  pile  of  wood  which  was  lying  on  the 
floor.  That  seems  to  have  been  the  end  of  that  matter. 
After  the  expiration  of  about  half  an  hour  the  chief  asked 
the  plaintiff  in  error:  "Did  you  have  anything  to  do  with 
this  burglary  ? "  He  answered,  "  Yes,  I  did."  He  then  told 
the  chief  that  another  man  had  broken  open  the  door,  and 
that  he  had  taken  a  part  of  the  goods,  and  the  other  man  had 
taken  a  part,  and  told  where  they  had  disposed  of  them. 
Before  receiving  evidence  of  these  admissions,  the  trial  court 
made  preliminary  inquiry  on  the  question  whether  they  had 
been  made  freely  and  voluntarily.  It  does  not  appear  that 
the  subject  of  the  burglary  was  mentioned  at  the  time  of 
the  controversy  in  the  jail ;  nor  that  threats  had  been  made 
or  promises  given ;  nor  that  the  plaintiff  in  error  had  been 
advised  to  confess.  After  such  inquiry  the  evidence  was  re- 
ceived. The  plaintiff  in  error,  as  a  witness  in  his  own  be- 
half, denied  both  the  commission  of  the  crime  and  the  making 
of  the  admissions. 

JD.  F.  O^Keefe^  for  the  plaintiff  in  error,  to  the  point  that 
evidence  of  the  alleged  confession  was  inadmissible,  cited 
Roscoe,  Crim.  Ev.  (10th  ed.),  42;  Nolen  v.  State^  14  Tex.  App. 
474;  Gomm.  v.  Tuckerman^  10  Gray,  173;  Gomm.  v.  Gurtisy 
97  Mass.  578;  Gomm.  v.  Myers^  160  id.  530;  People  v.  Bar- 
ricj  49  Cal.  342;  Gomm.  v.  Mitchell,  117  Mass.  431;  Miller  v. 
People^  39  HI.  457;  Gomm.  v.  SegOj  125  Mass.  210;  Phillips, 
Ev.  86;  Beg.  v.  Doherty,  13  Cox,  Crim.  Cas.  23;  Reg.  v.  Mil- 
len^  3  id.  507;  Zacey  v.  State,  58  Ala.  385;  People  v.  McMa^ 
hon,  15  K  T.  384;  StaU  v.  Phelps,  11  Vt.  116;  State  v. 
Walker,  34  id.  296;  Rice,  Crim.  Ev.  492,  494. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
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ney  Oenerdl  and  John  L,  ErdaU^  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  Mr.  ErdaU. 

Newman,  J.  The  more  important  of  the  errors  alleged  is 
the  receipt  of  evidence  of  the  alleged  admissions,  or,  as  it  is 
called,  confession  of  the  plaintiff  in  error.  It  is  claimed  that 
it  was  not  shown  to  have  been  a  free  and  voluntary  confes- 
sion. It  appears  that  the  trial  court  made  preliminary  in- 
quiry on  this  point,  and  adjudged  it  to  be  voluntary.  This 
determination  of  the  trial  court  is  controlling,  unless  it  shall 
be  made  to  appear  satisfactorily  that  the  determination  is 
clearly  against  the  evidence.  19  Am.  &  Eng.  Ency.  of  Law, 
629.  Such  consideration  is  due  to  the  judgment  of  the  trial 
court.  The  admissions  do  not  seem  to  have  been  voluntary, 
in  the  sense  that  they  were  volunteered  or  spontaneous. 
They  were  elicited  by  questions.  But  all  that  is  required  in 
that  regard  is  that  they  shall  be  made  freely,  without  com- 
pulsion, and  voluntarily,  without  promise  or  persuasion.  It 
does  not  appear  that  the  alleged  assault  upon  the  plaintiff 
in  error  was  made  in  furtherance  of  any  scheme  to  procure 
admissions  from  him  him  by  fear.  On  the  contrary,  it  seems 
to  have  been  made  in  the  lawful  purpose  of  disarming  him, 
in  order  to  prevent  him  from  injuring  another.  There  was 
no  allusion  to  the  burglary  at  the  time,  and  the  admissions 
were  not  made  until  after  an  interval.  Nor  does  it  appear 
that  any  inducement  whatever  to  a  confession  was  held  out 
or  offered.  He  was  not  told  that  it  would  be  better  for  him 
to  confess  or  to  tell  the  truth,  or  anything  of  that  import. 
He  was  not  asked  to  confess,  or  threatened  with  conse- 
quences of  a  failure  to  confess.  None  of  these  things  are 
seriously  claimed.  The  absence  of  them  quite  clearly  ap- 
peared. The  testimony  of  the  chief  of  police  was  quite  well 
corroborated,  both  as  to  the  admissions  themselves,  and  as  to 
the  incidents  preceding.  There  is  no  real  ground  for  ques- 
tioning the  correctness  of  the  ruling  of  the  trial  court  that 
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the  admissions  were  free  and  volantary  in  every  legal 
sense. 

Error  in  the  charge  to  the  jury  is  alleged.  The  court  said, 
**  The  state  has  sought  to  prove  the  defendant's  guilt  by  in- 
troducing certain  alleged  confessions  and  admissions,  and  by 
showing  that  he  was  seen,  after  the  burglary,  carrying  some- 
thing under  his  coat."  It  is  said  that  the  testimony  conflicts 
as  to  whether  the  plaintiff  in  error  was  seen,  after  the  burg- 
lary, carrying  something  under  his  coat.  It  is  claimed  that 
this  instruction  took  the  question  from  the  jury.  It  is  said 
to  be  equivalent  to  an  instruction  that  he  w^as  seen.  A  very 
simple  analysis  will  clearly  show  that  this  is  not  the  effect 
of  the  instruction.  The  phrase  "  has  sought  to  prove  .  .  . 
by  showing,"  very  clearly,  is  not  equivalent,  either  gram- 
matically or  in  the  common  usage  of  the  language,  to  the 
phrase  ^*has  shown"  or  "has  proved."  And  it  should  not, 
naturally,  be  so  understood  by  the  jury. 

The  other  alleged  erroi*s  do  not  require  treatment  at 
length. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


95      80 
08    396 


95     8U 

105    3«1 

ia>  mi 

95 
110        •( 

95 
112       i( 

95 
57IAil( 

'80 
J43 
80 
J07 
80 
»n 

Chicago  &  Northwestben  Eailway  CoMPAirr,  Plaintiff,  vs. 
FoBEST  County  and  others.  Defendants. 

December  ££,  1896  —  January  If,  1897. 

Assessment  and  collection  of  taxes:  Special  lato  limiting  taxation:  Con- 
stittitional  law:  Equity:  Seizure  of  personal  property  of  railroad 
to  satisfy  tax, 

1.  The  restriction  of  subd.  6,  sea  31,  art.  IV,  Const,  against  the  enact- 
ment of  special  legislation  *'  for  the  assessment  and  collection  of 
taxes  or  for  extending  the  time  for  the  collection  thereof"  embraces 
aU  the  proceedings  for  raising  money  by  the  exercise  of  the  tax- 
ing power  from  the  inception  of  the  proceeding  to  its  conclusion. 
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and  took  from  the  legislature  all  power,  past,  present^  and  future, 
of  special  legislation  on  the  subject  Laws,  therefore,  limiting  the 
amount  which  it  shall  be  lawful  for  a  certain  county  and  the  seT- 
eral  towns  therein  to  raise  and  expend  for  the  yarions  purposes 
for  which  taxes  may  be  levied,  are  unconstitutional  and  void. 
[Whether  such  laws  are  in  violation  of  sec  28,  art.  IV,  Const,  pro- 
viding for  a  uniform  system  of  town  and  county  government,  not 
determined.] 

2,  The  objection  that  a  town  tax  was  void  because  the  resolution  au- 
thorizing it  failed  to  specify  the  specific  purposes  for  which  it  was 
to  be  expended  is  not  available  in  an  action  in  equity  to  set  aside 
the  tax  and  enjoin  its  collection. 

&  Property  of  a  railroad  company,  such  as  coal  and  tools  for  use  in 
repairing  the  tracks,  necessarily  used  in  operating  the  road,  is  not 
liable  to  seizure  and  sale  on  execution  to  satisfy  a  tax,  and  an  in- 
junction may  properly  be  issued  to  prevent  such  seizure  and  sale. 
BiU  v.JLaAM.R.  Ca  11  Wia  223,  and  Chicago  <A  N.  W.  B.  Co. 
CL  Ft  Howard,  21  Wis.  44,  overruled. 


Appeals  from  a  judgment  of  the  circuit  court  for  Forest 
county:  John  Goodland,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  set  aside  and  enjoin  the  collection  of 
oertain  county  taxes  and  of  town  and  school  taxes  in  the 
town  of  Orandon^  Forest  county,  for  the  year  1895,  on  the 
ground  that  they  were  levied  greatly  in  excess  of  the  limits 
imposed  by  ch.  270,  Laws  of  1887,  as  amended  by  ch.  506, 
Laws  of  1889,  and  ch.  39,  Laws  of  1891,  as  extended  by  ch. 
283,  Laws  of  1893,  and  ch.  338,  Laws  of  1895;  plaintiff  being 
a  large  owner  of  real  estate  in  the  said  town  of  Crandon. 
The  complaint  alleged  certain  irregularities  in  the  levying 
of  the  taxes,  and  asked  that  the  defendants  be  enjoined  from 
collecting  such  portion  thereof  as  was  claimed  to  be  illegal 
and  inequitable.  Forest  county  was  organized  by  ch.  436, 
Laws  of  1886;  and  by  ch.  270,  Laws  of  1887,  the  amount  of 
taxes  which  the  county  and  which  its  towns  might  raise  in 
any  one  year  was  limited,  and  succeeding  statutes  enlarged 
the  limitations,  until,  in  1895,  the  limit  of  county  taxes  was 
$1,500  for  county  roads,  and  $10,500  for  other  county  pur- 
Vol.  95— 6 
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poses,  and  of  town  taxes  in  Grandon^  $8,600  for  town  and 
$550  for  school  purposes.  Nevertheless,  for  that  year,  the 
county  voted  a  tax,  no  part  of  which  was  for  roads,  of 
$21,137.84,  and  the  town  a  tax  of  $2,500  for  town  and 
$3,000  for  school  purposes.  These  taxes,  in  due  proportion, 
were  extended  on  the  plaintiff's  lands  to  the  amount  of 
$6,098.  The  plaintiff  aflSrms,  and  the  defendants  deny,  that 
the  limitations  are  constitutional,  and  on  this  question  de- 
pends the  validity  of  the  taxes  in  excess  of  the  amounts  thus 
limited.  The  town  meeting  voted  the  town  tax  of  $2,500 
"  for  all  town  purposes,"  and  the  plaintiff  claims  that  this 
tax  is  void,  because  not  voted  for  any  specified,  authorized 
purpose. 

The  court,  after  trial,  held  that  the  taxes  were  valid,  and 
plaintifit  appealed  from  the  part  of  the  judgment  which  sus- 
tains the  taxes,  and  the  defendants  appealed  from  the  part 
of  said  judgment  which  enjoined  and  restrained  the  collec- 
tion of  said  taxes  from  and  out  of  certain  personal  property 
at  Monico  Junction,  belonging  to  the  plaintiff,  namely^ 
twelve  coal  buckets,  one  shovel,  all  coal  in  the  shed,  four 
lamps,  one  pick,  and  two  scoop  shovels;  and  two  hand  cars, 
one  push  car,  and  five  coal  buckets  at  Pratt  Junction,  which 
property  had  been  seized  for  the  payment  of  said  taxes. 
And  it  was  alleged  that  it  was  necessarily  used,  and  neces- 
sary for  use,  in  operating  said  railroad  and  carrying  the  mail,^ 
and  in  the  performance  of  the  plaintiff's  duties  as  public  car- 
rier, and  to  the  exercise  of  its  franchise  to  operate  said  rail- 
road ;  that,  unless  plaintiff  could  continue  to  use  the  same^ 
its  said  business  of  transportation  and  carrying  the  mail 
would  be  seriously  interrupted,  and  the  running  of  its  traina 
would  be  disarranged  and  confused;  that  the  coal  buckets, 
chains,  and  coal  shovels  are  part  of  the  plaintiff's  hoisting 
apparatus  and  machinery,  necessary  at  all  times  for  hand- 
ling said  coal,  and  the  use  and  running  of  locomotives;  that 
said  cars  and  tools  and  other  property  were  necessary  to 
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maiatain  the  trax;k  of  said  road  in  safe  condition,  and  theii^ 
seizure  and  sale  would  endanger  life  and  property  in  the 
business  of  such  transportation. 

Oeorge  O.  Oreeney  for  the  plaintiff,  contended,  inter  dUa, 
that  the  limitation  of  sec.  31,  art.  IV,  Const.,  does  not  apply 
to  the  laws  limiting  the  amount  of  taxes  which  might  be 
raided  or  eoopended  in  towns  of  Forest  county.  Had  they 
limited  the  power  to  vote  taxes,  they  plainly  would  not  have 
been  within  the  constitutional  prohibition.  To  vote  taxes 
is  to  determine  their  purpose  and  amount.  It  is  by  the  leg- 
islature directly,  or  by  its  delegates.  "When  voted  or  deter- 
mined, the  taxes  must  be  assessed — apportioned  to  the  tax- 
ables  of  the  district  for  which  they  were  voted.  The  word 
^^ assessment"  sometimes  includes  the  listing  and  valuation, 
of  taxables;  sometimes  only  their  valuation;  n&oer  the  act  of 
voting  the  tax.  Under  every  meaning — legal,  literary,  and 
statutory  — ^^  assessment"  presupposes  an  existing  tax,  and  is 
the  manner  of  imposing  it  on  persons  or  property.  Cooley, 
Taxation,  324,  332,  351,  352;  25  Am.  &  Eng.  Ency.  of  Law, 
199,  note  2;  People  v.  Weaver,  100  U.  S.  539.  A  law  cannot 
be  said  to  be  for  assessment  or  collection  of  taxes,  or  spe- 
cial as  to  them,  when  it  leaves  them  to  be  made  under  exist- 
ing general  laws  precisely  as  every  tax  in  every  town  and 
county  in  the  state  is  assessed  and  collected.  Many  hun- 
dreds of  special  laws,  enacted  since  sec.  31  was  adopted, 
regalate  the  power  to  tax,  by  directing,  authorizing,  or  lim- 
iting taxes,  and  thereby  affect  their  amounts.  Such  laws 
are  not  ^^for  the  assessment  or  collection  of  taxes."  Simon  v. 
STcTihupy  27  Oreg.  487;  State  ex  rd,  WiUiams  v,  FoguSj  19 
Nev.  247;  Binkert  v.  Jensen,  94  111.  283;  Harrison  v.  Mil- 
waukee  Co,  51  Wis.  658,  659.  An  intent  to  forbid  all  special 
laws  affecting  taxes  would  have  been  expressed  quite  other- 
wise than  by  the  words  of  subd.  6.  The  prohibition  would 
have  been  against  such  laws  on  the  subject  of  taxation,  or 
for  voting  or  levying  taxes,  as  well  as  for  assessing  and  col- 
lecting them.    It  is  certain  there  are  laws  on  the  subject  of 
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taxes  which  are  not  for  their  assessment  and  collection. 
Mopressio  unius  est  exclnsio  altering. 

JSamudShaw  and  A.  W.  Shdtony  attorneys,  and  L.  TT.  BUsb 
and  Jf.  J.  Wallrichy  of  counsel,  for  the  defendants. 

PiNNBY,  J.  1.  The  county  of  Forest  was  created  by  ch.  436, 
Laws  of  1885.  As  thus  created,  it  consisted  of  two  towns 
therein,  named,  respectively,  Sand  Lake  and  Pelican;  and 
the  general  laws  of  the  state,  in  respect  to  the  assessment, 
levying,  and  collection  of  taxes,  became  applicable  to  it. 
By  ch,  270,  Laws  of  1887,  the  territory  of  the  county  was 
divided  into  three  towns,  named  therein,  respectively,  Peli- 
can, Crandony  and  Gagen.  By  the  second  section  of  this  act 
it  was  provided:  ^^It  shall  be  unlawful  for  any  town  in  said 
county  to  raise  or  expend  an  amount  exceeding  $2,500  in  each 
year,  for  five  years,  for  town  purposes,  and  it  shall  be  un- 
lawful for  any  town  in  said  county  to  raise  or  expend  an 
amount  exceeding  $1,500  in  each  year  for  five  years,  for 
school  purposes.  The  total  amount  of  taxes  to  be  raised  or 
eoopended  in  all  the  towns  in  Forest  county  for  town  and 
school  purposes,  shall  not  exceed  the  sum  of  $12,000  in  each 
year,  for  five  years.  And  whenever  any  town  whose  bound- 
aries are  fixed  by  section  one  of  this  act,  is  divided  into  two 
or  more  towns  within  five  years,  the  amount  of  $2,500  for 
town  purposes,  and  of  $1,500  for  school  purposes  hereby  fixed 
for  said  town,  shall  be  correspondingly  divided,  and  each 
part  thereof  shall  be  the  tax  for  town  and  school  purposes 
for  each  such  subdivision."  These  restrictions  were  extended 
by  subsequent  statutes,  and  the  amounts  increased,  until 
1895,  when  the  limit  of  county  taxes  for  county  roads  was 
$1,500  and  $15,000  for  other  county  purposes,  and  of  town 
taxes  in  the  town  of  Crandon  was  $3,500  for  town  and  $550 
for  school  purposes.  The  taxes  for  1895  for  both  town  and 
county  purposes,  as  stated,  were  largely  in  excess  of  these 
limitations. 

The  defendants  insist  that  the  legislation  imposing  these 
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restriotions  is  nnconstitational  and  void,  and  that  the  taxes 
are  valid,  upon  the  ground  that  such  legislation  is  in  viola- 
tion of  subd.  6,  sec.  31,  art.  IV,  of  the  constitution,  by 
which  the  legislature  is  prohibited  from  enacting  any  special 
or  private  law  "for  the  assessment  or  collection  of  taxes 
or  for  extending  the  time  for  the  collection  thereof; "  and  it 
is  contended  that  the  legislation  in  question,  so  restricting 
taxation  in  the  county  of  JPhrest  and  the  several  towns 
thereof,  is  special  legislation,  and  is  for  that  reason  void. 
We  think  that  this  objection  is  well  taken.  The  power  to 
levy  taxes  is  undoubtedly  one  which  belongs  exclusively  to 
the  legislative  department,  and,  when  exercised  by  a  dele- 
gate town  or  city,  through  its  officers,  the  legislature  only 
exercises  a  power  through  its  subordinate  agents  which  it 
could  exercise  directly.  Meriweth^  v.  Garrett^  102  TJ.  S. 
472;  Jfew  Orleans  v.  Clarkj  95  XJ.  S.  644.  It  is  not  ques- 
tioned but  that  the  laws  under  consideration  are  special  laws. 
By  sec.  32,  art.  IV,  Const.,  it  is  provided  that  "  the  legisla- 
ture shall  provide  general  laws  for  the  transaction  of  any 
business  that  may  be  prohibited  by  section  31 "  of  that  arti- 
cle. It  is  argued  that  the  enumeration  "  for  assessment  and 
collection  of  taxes  "  does  not  embrace  every  law  on  the  sub- 
ject of  or  affecting  taxes,  and  every  law  not  so  included  may 
be  special,  and  that  the  test  whether  a  law  relating  to  taxes 
is  or  is  not  for  their  assessment  or  collection  is  that  a  law 
which  fixes  or  affects  the  time  or  mode  of  apportioning  taxes 
to  taxables  or  persons,  or  of  enforcing  the  taxes  so  appor- 
tioned, is  "  for  the  assessment  or  collection  of  taxes,"  and 
must  be  general;  all  others  are  not,  and  may  be  special. 
The  difficulty  with  this  contention  is,  we  think,  that  it  con- 
strues the  provision  too  strictly  and  literally,  and  without 
regard  to  the  manifest  purposes  of  the  section.  The  object 
of  sec.  31,  art.  IV,  Const.,  was  to  restrict  and  lessen  the  evils 
of  special  legislation,  so  appropriately  and  vigorously  stated 
by  Ryan,  C.  J.,  in  KimbaU  v,  JSosendaie,  42  Wis.  415. 
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When  Forest  coanty  was  organized,  the  general  statutes 
of  the  state  applied  to  the  matter  of  taxation  for  coanty, 
town,  and  school  purposes,  in  every  aspect  in  which  it  might 
be  considered,  as  it  did  in  every  other  county  in  the  state. 
This  condition,  as  to  Forest  county,  was  so  far  changed  by 
the  legislation  in  question,  which  was  special  in  its  char- 
acter, that  it  was  made  unlawful  for  the  county,  or  any 
town  in  it,  to  "  raise  and  expend  "  amounts  for  the  several 
purposes  stated,  except  those  named  in  the  acts  relating  to 
Forest  county,  in  any  one  year.  Thereafter  the  law  for  im- 
posing and  collecting  county,  town,  and  school  taxes  in  For- 
est county  was  a  special  law,  applicable  only  to  that  county, 
with  restrictions  or  limitations  not  existing  as  to  any  other 
county  in  the  state.  The  argument  of  plaintiff's  counsel 
overlooks  the  scope  of  the  statute,  which  extends  to  and 
renders  unlawful  any  and  all  proceedings  whatever  for  rais- 
ing taxes  in  excess  of  the  sums  stated  in  the  county  and 
towns  named.  The  sense  and  meaning  of  the  constitutional 
prohibition  is  as  broad  as  the  language  of  the  statute,  and 
extends  to  all  the  various  proceedings  required  to  be  taken 
"  to  raise  "  money  by  taxation.  It  forbids  the  enactment  of 
special  laws  touching  the  entire  subject  and  method  of  tax- 
ation. This  wa^  the  construction  placed  upon  the  constitu- 
tional prohibition  in  Kimball  v,  Rosendale^  42  Wis.  407,  and  is 
decisive  of  the  question.  There  the  act  under  consideration 
was  to  validate  taxes  that  had  been  charged  and  extended 
upon  the  roll  which  had  not  been  lawfully  voted  or  levied, 
and  it  was  urged  that  the  constitutional  amendment  of  1871 
did  not  forbid  the  enactment  of  a  special  law  curing  a  de- 
fective execution  of  a  power  previously  existing,  and  that 
the  act  there  in  question  was  not  properly  an  act  "  for  the 
assessment  and  collection  of  taxes,"  the  same  argument  that 
is  urged  in  support  of  the  legislation  here  in  question.  But 
the  contention  failed,  for  the  reason  that  the  power  to  levy, 
or  authorize  a  levy  of,  a  tax  by  special  act,  had  been  taken 
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away  bj  the constitational  amendment;  and  that  "a  legisla- 
ture constitutionally  restrained  from  authorizing  a  thing 
cannot  ratify  the  thing  imperfectly  done,  under  another  au- 
thority given  before  the  restraint;  it  cannot  ratify  what  it 
cannot  do,  for  its  ratification  must  carry  present  authority 
back  to  the  time  of  the  thing  ratified ; "  and  that  all  the 
cases  "  supporting  legislative  authority  to  pass  curative  stat- 
utes are  expressly  or  tacitly  rested  upon  the  power  of  the 
legislature  to  do  in  the  present  what  it  ratifies  in  the  past.'' 
It  was  accordingly  held  that  the  power  to  ratify  the  void 
tax  by  a  special  act  did  not  exist,  because  the  legislative 
power  to  then  impose  or  authorize  it  by  special  act  had  been, 
taken  away,  and  that  in  this  respect  there  was  *'  no  distinc- 
tion between  retrospective  and  prospective  legislation."  By 
this  case  the  phrase  "for  the  assessment  or  coUection  of 
taxes "  was  thus  construed  as  synonymous  with  the  power 
to  impose  or  raise  taxes;  and,  as  said  in  Prentice  v.  Ashland 
Go.  56  Wis.  345-346,  "  the  word  *  assessment '  goes  to  the 
whole  statutory  method  of  imposing  taxes  upon  property P 
We  cannot,  therefore,  hold  that  the  power  to  pass  special 
laws  for  imposing  or  levying  taxes  survived  the  constitu- 
tional amendment. 

The  construction  that  plaintiff's  counsel  puts  on  the  pro- 
Tision  is  too  narrow,  and  ignores  in  a  very  great  measure 
the  evils  of  special  legislation  intended  to  be  suppressed  by 
it,  and  is  quite  too  technical  as  applied  to  the  construction 
of  a  constitutional  provision.  The  language  of  the  provis- 
ion is  not  used  in  any  restricted  or  technical  sense,  and  the 
words  "assessment  and  collection  of  taxes,"  as  already  re- 
marked, were  designed  to  include  the  whole  operation  of 
raising  taxes,  from  commencement  to  termination.  The 
words  "  assessment "  and  "  levy,"  as  applied  to  taxation,  have 
been  variously  defined.  The  word  "  levy "  has  been  held 
synonymous  with  collect,  and  that  to  "  assess "  a  tax  is  to 
declare  it  payable,  and  to  "  levy  "  is  to  collect  it,  or  raise  it. 
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Anderson,  Law  Diet. ;  VaUe  v.  Fargo^  1  Mo.  App.  345 ;  Mocr^ 
V.  Foote^  32  Miss.  469-479.  We  consider  that  the  word  ^  as- 
sessment," in  the  constitutional  provision,  is  not  used  in  the 
limited  sense  of  valuing  property  for  the  purpose  of  appor- 
tioning taxes.  The  same  view  of  the  scope  of  the  constitu- 
tional prohibition  was  taken  in  Hevilv.  Clifford,  63  Wis.  435- 
447,  where  it  was  held  that  there  was  no  difference  between 
a  special  act  validating  a  void  judgment  against  a  school 
district,  and  which  would  make  it  the  duty  of  the  tax  officers 
to  levy  a  tax  to  pay  it,  and  a  special  act  which,  in  terms,  di- 
rected such  tax  to  be  levied;  and  is  also  sustained  by  and  in 
harmony  with  the  cases  of  Staie  ex  rd,  Scmdereon  v.  Manny 
76  Wis.  479-480,  and  Sta;te  ex  rd.  Tv/mer  v.  Bdl,  91  Wis. 
271.  The  present  case  illustrates,  in  a  striking  manner,  the 
evil  policy  of  special  legislation  on  the  subject  of  taxation, 
if  the  legislation  in  question  can  be  sustained;  for,  in  a  pe- 
riod of  about  eight  years,  there  have  been  as  many  as  five 
special  acts  on  the  subject  of  taxation  in  this  county,  to  say 
nothing  of  the  resulting  confusion,  uncertainty,  and  litiga- 
tion. We  hold,  therefore,  that  the  restriction  against  spe- 
cial legislation  ^^for  assessment  or  collection  of  taxes  or 
for  extending  the  time  of  payment  thereof,"  embraces  all 
the  proceedings  for  raising  money  by  the  exercise  of  the 
power  of  taxation,  from  the  inception  of  the  proceeding  to 
its  coiiclusion,  and  took  from  the  legislature  all  jurisdiction, 
past,  present,  and  future,  of  special  legislation  on  the  sub- 
ject. The  question  whether  the  legislation  under  considera- 
tion is  not  violative  of  sec.  23,  art.  lY,  of  the  constitution, 
which  provides  for  a  uniform  system  of  town  and  county 
government,  was  quite  elaborately  argued,  but,  for  the  rea- 
sons already  stated,  it  becomes  unnecessary  to  express  any 
opinion  upon  this  branch  of  the  case. 

2.  The  objection  that  the  town  tax  of  $2,500  was  void  by 
reason  of  the  general  terms  of  the  resolution  for  raising  it, 
no  specification  being  made  therein  of  the  specific  purposes 
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for  which  it  was  to  be  raised,  is  not  available.  This  precise 
question  was  considered  and  determined,  under  the  provis- 
ions of  the  charter  of  the  city  of  Superior,  substantially  as 
broad  as  the  provisions  of  the  statute  in  relation  to  raising 
town  and  school  taxes  (Hayes  v.  Doicglas  Co,  92  Wis.  429), 
and,  whatever  effect  might  be  given  to  the  objection,  in  an 
action  at  law,  to  a  failure  to  itemize  the  tax,  it  is  not  avail- 
able in  a  court  of  equity  to  enjoin  or  restrain  its  collection, 
as  the  objection  does  not  go  to  the  very  groundwork  of  the 
tax,  and  necessarily  affect  materially  its  principle,  and  show 
that  it  must  be  unjust  and  unequal.  It  is  not  enough  to 
authorize  the  granting  of  equitable  relief  in  such  cases,  that 
the  tax  proceeding  is  irregular  or  void.  It  must  also  appear 
that  it  is  inequitable.  Hixon  v.  Oneida  Co.  82  Wis.  516. 
The  portion  of  the  judgment  appealed  from  by  the  plaintiff 
is  correct,  and  must  be  affirmed. 

3.  The  part  of  the  judgment  appealed  from  by  the  defend- 
ants must  be  affirmed.  The  property  seized  for  the  tax  in 
question  was,  at  the  time  of  its  seizure,  necessarily  used  in 
running  and  operating  plaintiff's  line  of  road,  and  the  defend- 
ants, their  officers,  etc.,  were  enjoined  by  the  judgment  from 
selling  such  property,  and  from  seizing  or  selling  for  taxes 
any  personal  property  of  the  plaintiff,  used  and  necessary  for 
use,  in  the  operation  of  its  road.  The  franchises  and  rights 
of  a  ^[tumrpnblic  corporation,  owing  important  duties  to  the 
public,  and  the  property  vested  in  it  necessary  for  their  use 
and  enjoyment  and  the  accomplishment  of  the  purposes  for 
which  it  was  created,  constitute  an  entirety,  and,  in  the  ab- 
sence of  special  statutory  authority,  are  not  subject  to  be 
seized  and  sold  on  execution,  or  for  mechanics'  liens,  or  on 
tax  process.  Yellow  Hiver  Imp.  Co.  v.  Wood  Co*  81  Wis. 
559-662;  Chapman  Valve  Mfg.  Co.  v.  Oconto  W.  Co.  89  Wis. 
264;  Buncombe  Co.  ConrnCre  v.  Tommeyy  115  TJ.  S.  122, 128; 
Chicago,  M.  ds  Si.  P.  JR.  Co.  v.  Milwaukee,  89  Wis.  615 ;  State 
dv  rd.  Milwaukee  St.  E.  Co.  v.  Anderson,  90  Wis.  650.    Tho 
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subject  is  folly  oonsidered  in  these  cases,  and  an  injanction 
is  proper  to  prevent  sach  seizure  and  sale.  In  the  cases  of 
nm  V.  L.  a  <fe  M.  B.  Co.  ll  wis.  223,  and  Oiicago  dk  N. 
W.  R.  Co.  V.  Ft.  Howa^dy  21  Wis.  45,  the  court  acted  upon 
the  theory,  without  actually  considering  and  deciding  the 
question,  that  the  franchises  of  a  railway  company,  and  its 
property  in  use  and  necessary  for  their  exercise  and  enjoy- 
ment, were  not  an  entirety.  These  cases  are  not  in  accord 
with  subsequent  decisions  in  this  and  other  states,  and  are 
not  to  be  regarded  as  authority  on  the  question.  The  por- 
tion! of  the  judgment  appealed  from  is  correct,  and  must  be 
aifirmed. 

By  ike  Court, —  The  part  of  the  judgment  appealed  from 
by  the  plaintiff,  and  the  part  appealed  from  by  the  defend- 
ants, are  affirmed. 


Brown,  Eespondent,  vs.  Cohn  and  another,  Appellants. 
November  10, 1896— February  g,  1897. 

95      »0| 

105  6ul       Notice  of  lis  x>endens:  Purcluise  of  tax  certificates  pending  suit  to  annul: 

Res  ad  judicata. 

L  One  who  purohases  a  tax  certificate  while  a  suit  is  pending  to  can- 
cel it,  to  which  his  vendor  is  a  party,  is  bound  by  the  judgment 
in  such  suit,  though  no  notice  of  lis  pendens  was  filed.  The  rule 
of  the  common  law  as  to  purchasers  pendente  lite  governs  such  a 
case,  and  is  not  abrogated  by  sea*8187»  R.  S.,  relating  to  the  filing 
of  notices  of  lis  pendens,  but  that  statute  /applies  only  to  the  oases 
provided  for  therein. 

2.  The  filing  of  notice  of  lis  pendens  is  not  necessary  where  the  subse- 
quent purchaser  has  actual  notice,  or  when  he  is  not  a  bona  fide 
purchaser.  The  purchaser  of  a  tax  certificate  is  not  protected  as 
a  bona  fide  purchaser,  but  he  buys  it  subject  to  all  its  defects  and 
infirmitiea 

Appeal  from  a  judgment  of  the  circuit  oonrt  for  Oneida 
county :  S.  D.  Hastinos,  Jr.,  Judge.    Affirmed. 
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Action  of  ejectment.  The  plaintiff  claims  title  to  the 
lands  in  controversy  under  a  patent  from  ttie  United  States, 
issued  to  him  in  1873.  The  defendants  claim  under  a  tax 
deed  issued  by  Lincoln  county  to  one  0.  J.  Winton,  Novem- 
ber 10, 1883,  on  the  tax  of  1879  and  sale  of  1880.  The  lands 
had  been  bid  in  at  the  tax  sale  for  the  county,  and  the  cer- 
tificates of  sale  were  issued  to  the  county.  The  county  sold 
the  certificates  to  one  John  Comstock.  They  were  not  as- 
signed to  him,  but  were  simply  delivered,  with  the  name  of 
the  county  treasurer  indorsed  without  designation  of  his 
official  character.  While  Comstock  yet  owned  the  certifi- 
cates in  1881,  the  plaintiff  brought  an  action  in  the  circuit 
court  for  Lincoln  county  against  Lincoln  county,  its  county 
<5lerk,  John  Comstock,  and  others,  to  set  aside  the  tax  for 
1879  on  these  lands,  to  cancel  the  certificates,  and  to  re- 
strain the  county  and  county  clerk  from  issuing  tax  deeds 
upon  the  certificates.  A  temporary  injunction,  forbidding 
the  issuing  of  tax  deeds,  was  issued  and  served.  No  written 
notice  of  lispendeThs  was  filed  in  the  action.  In  March,  1892, 
judgment  was  rendered  in  that  action  for  the  relief  asked, 
in  substance,  as  above  stated. 

During  the  pendency  of  that  action,  on  November  10, 1883, 
Winton  procured  the  tax  deed  under  which  the  defendants 
olaim  to  be  issued  to  him.  It  was  based  upon  certificates 
which  John  Comstock  owned  at  the  time  of  the  commence- 
ment of  the  action.  The  tax  deed  was  at  once  recorded. 
The  lands  were  vacant  and  unoccupied  for  more  than  three 
years  after  the  recording  of  the  tax  deed.  By  sundry  mesne 
conveyances  by  quitclaim  deeds,  the  tax  title  has  come  to 
the  defendants. 

The  trial  court  found,  as  a  fact,  that  the  certificates  were 
owned  by  Comstock  at  the  time  of  the  commencement,  and 
were  transferred  by  him  during  the  pendency,  of  the  action ; 
that  the  judgment  in  the  case  of  Brown  v,  Lincoln  Cowniy 
<md  others^  annulling  the  tax  and  tax  certificates  on  which 
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defendants'  tax  deeds  were  based,  is  binding  and  conclusive 
upon  all  parties  claiming  thereunder;  that  the  tax  deed  was 
void,  and  would  not  support  the  three  years'  statute  of  lim- 
itations,—  and  gave  judgment  for  the  plaintiff,  from  which 
the  defendants  appeal. 

For  the  appellants  there  were  briefs  by  Brown  dk  Pradt 
and  H.  C.  Hetzel^  and  oral  argument  hy Neal  Brown,  They 
contended  that  R.  S.  sec.  3187,  changes  the  rule  of  the  com- 
mon law,  so  that  the  mere  pendency  of  a  suit  in  equity  does 
not  now  affect  the  alienation  of  real  property.  Newman  v. 
Chapynan^  14  Am.  Dec.  766,  775;  Leitch  v.  WeUs^  48  K  T. 
585;  Hoyden  v.  BiccMin,  9  Paige,  512;  Smith  v.  Gale,  144 
U.  S.  509,  527;  Richardson  v.  White,  18  Cal.  103.  A  tax 
certificate  is  an  instrument  evidencing  an  interest  in  lands^ 
and  under  R.  S.  sec.  1140,  it  may  be  recorded.  Eaton  v, 
Manitowoc  Co.  44  Wis.  489;  JSbm  v.  Oarry,  49  id.  464; 
Lessees  of  Rice  v.  White,  8  Ohio,  216 ;  Dikeman  v.  Dikeman, 
11  Paige,  484;  Smith  v.  Clarke,  7  Wis.  551;  S7mth  v.  Lud, 
i/ngton,  17  id.  334;  Sherman  v,  Bemis,  58  id.  343;  Black,  Tax 
Titles,  §§  301,  312.  The  holders  of  tax  certificates  are  nec- 
essary parties  to  an  action  affecting  the  title  to  land.  Ad- 
ams V.  Filer,  7  Wis.  307,  321 ;  Siegel  v.  Outagamie  Co.  26 
id.  70;  Crites  v.  Fond  du  Lac  Co.  67  id.  236;  Hebard  v.  Ash- 
land  Co.  55  id.  145;  Smith  v.  Milwaukee,  18  id.  369;  Ostran- 
der  V.  Darling,  127  N.  Y.  70. 

Fop  the  respondent  there  were  separate  briefs  by  Ray- 
mond,  Lamoreux  ds  Park  and  Alban  ds  Barnes,  and  oral 
argument  by  B.  B.  Pa/rk  and  John  Baa^nes. 

The  following  opinion  was  filed  November  24,  1896 : 

Nbwmak,  J.  The  question  principally  argued  on  this  ap- 
peal, and  which  seems  to  be  decisive  of  it,  is  whether  defend- 
ants' title  under  the  tax  deeds  is  concluded  by  the  judgment 
in  Brown  v.  Lincoln  County  et  al.  The  claim  of  the  plaint- 
iff is  that  they  are  so  concluded,  while  the  defendants  claim 
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that  they  are  not  conchided  by  the  pendency  of  the  action 
at  the  time  of  the  purchase  of  their  predecessor's  title, 
because  no  notice  of  lis  pendens  was  filed  in  that  action. 
This,  then,  is  the  question :  Whether  the  mere  fact  of  the 
pendency  of  the  action,  without  the  actual  filing  of  a  notice 
of  lis  pendenSj  brings  the  case  within  the  doctrine  of  lis 
j>endens.  The  object  of  lis  pendens  is  not,  primarily,  notice, 
but  to  hold  the  subject  of  the  suit,  the  res^  within  the  power 
of  the  court,  so  as  to  enable  it  to  pronounce  judgment  upon  it. 
It  is  deemed  that  every  person  is  bound  to  know  the  law,  and 
to  take  notice  of  what  is  transpiring  in  the  courts,  from  the 
time  when  the  process  is  served  and  the  complaint  filed 
until  the  final  judgment  is  entered.  The  i^\xto\ib&qt  pendente 
Hie  is  deemed  to  be  represented  in  the  litigation  by  his 
vendor,  and  the  purchaser  is  just  as  much  bound  by  the  final 
judgment  rendered  as  is  the  party  whose  right  he  purchases. 
13  Am.  &  Eng.  Ency.  of  Law,  868  et  seq.;  Murphy  v.  Far- 
weUj  9  Wis.  102-106.  This  is,  in  effect,  the  law  of  lis  pen- 
dens as  applicable  to  this  case,  unless  the  common-law  rules 
relating  to  the  subject  have  been  abrogated  and  superseded 
by  the  statute  (R.  S.  sec.  3187).  But  that  statute,  evidently, 
was  intended  to  apply  to  only  a  part  of  the  cases  to  which 
the  doctrine  of  lis  pendens  applies.  It  has  no  negative 
iw^ords  or  repealing  clause.  It  was  evidently  intended  to 
be  supplemental  to  the  common  law,  and  not  to  repeal  it. 
So,  the  common  law  will  govern  in  all  cases  not  covered  by 
the  statute.  It  has  been  held  by  this  court  that  the  object 
of  that  statute  is  to  conclude  sabsequent  bona  fide  purchasers 
or  incumbrancers,  pendente  Ute^  by  a  constructive  notice. 
The  filing  of  the  notice  is  not  necessary  where  the  subse- 
qaent  purchaser  has  actual  notice,  or  where  he  is  not  a  hona 
fide  purchaser.  Coe  r.  Manseau^  62  Wis.  81-90;  Wis.  Cent. 
B.  Co.  V.  Wis.  River  L.  Co.  71  Wis.  94-107.  The  purchaser 
of  a  tax  certificate  or  a  tax  title  is  not  a  hona  fide  purchaser. 
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He  bays  under  the  rule  caveat  emptor.  He  takes  the  title 
subject  to  its  iufirmities.  He  kuows  that  such  a  title  grows 
out  of  proceedings  hostile  to  the  real  owner,  by  which  it  is 
sought  to  divest  him,  in  i/nvitum^  of  his  title,  and  that  sach 
a  title  is  liable  to  be  defeated  by  whatever  irregularities  or 
omissions  may  be  in  the  proceedings.  Cooley,  Taxation  (2d 
ed.),  475,  476;  Hixon  v.  Oneida  Co,  82  Wis.  515-530. 

Nor  can  one  be  a  bona  fide  purchaser  of  tax  certificates 
who  takes  them  without  legal  assignment.  He  does  not  get 
legal  title  to  them.  It  seems  clear  that  the  purchasers  of 
these  certificates  were  not  such  parties  as  the  statute  was 
enacted  to  protect,  but  that,  on  the  contrary,  they  were  par- 
ties who  bought  at  their  peril,  who  were  bound  to  take  no- 
tice of  the  pending  action,  in  which  the  validity  of  the 
certificates  and  the  tax  proceedings  on  which  they  were 
based  was  in  the  process  of  adjudication.  And  the  defend- 
ants must  be  held  to  be  bound  by  that  adjudication.  The 
judgment  in  Brown  v.  Lincoln  County  et  al.  swept  away  all 
foundation  from  under  the  tax  deeds,  and  left  them  without 
support  in  previous  proceedings.  They  were  issued  entirely 
without  the  authority  of  the  law,  and  in  defiance  of  the 
power  of  the  court.  They  are  utterly  without  authority. 
They  are  not  tax  deeds,  under  the  statute,  and  are  utterly 
incapable  of  supporting  the  statute  of  limitations.  The  ef- 
fect of  the  judgment  on  this  tax  title  is  the  same  as  it  would 
have  been  if  John  Comstock  had  taken  the  tax  deed,  instead 
of  Winton.  A  purchaser  from  him  could  get  no  better  title 
than  he  had.  Lis  pendens  binds  both  parties  and  privies. 
A  -^xirchdAQV  pendente  lite  is  assumed  to  have  notice  of  the 
proceedings,  because  he  is  bound  to  take  notice  of  the  pro- 
ceedings of  the  courts.  If  Comstock  had  taken  the  deed,  no 
defense  of  the  statute  of  limitations  would  have  been  avail- 
able by  him;  for  the  action  was  already  commenced  and 
pending,  in  which  his  tax  title  and  the  previous  proceedings 
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were  annulled.    The  defendants  are  in  no  better  predioa- 
ment. 

By  the  Court—  The  jadgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  February  2, 1897. 


Babtz,  Receiver,  Respondent,  vs.  Paff,  Executor,  imp..  Ap- 
pellant. 
Babtz^  Receiver,  Appellant,  vs.  Faff,  Executor,  and  others, 
imp.,  Respondents. 

November  10, 1896 —February  jP,  1897. 

ViMdor  and  purchaser:  Speeifle  performance:  Lien  of  judgment:  Trust: 

Notice, 

t  The  fact  that  a  parol  contract  for  the  sale  of  land,  to  be  paid  for 
out  of  the  proceeds  of  the  timber,  does  not  specify  any  time  for 
the  payment  of  the  purchase  money,  does  not  render  it  so  uncer- 
tain as  not  to  be  enforceable  in  equity,  but  the  money  is  payable 
on  demand. 

2.  Where  several  parcels  of  land  are  included  in  one  parol  contract  of 
sale,  part  pa3rment  of  the  purchase  money  and  a  delivery  of  pos^ 
session  of  one  of  those  parcels,  is  sufficient  to  enable  the  purchaser 
to  enforce  specific  performance  of  the  contract  as  to  all  the  par- 
oel& 

&  Such  a  purchaser  has  an  equitable  title  to  the  land,  though  the  legal 
title  remains  in  his  vendor;  and  a  judgment  duly  docketed  against 
the  purchaser  attaches  as  a  lien  upon  his  equitable  title,  and  is 
good  as  against  all  persons  except  purchasers  in  good  faith,  with- 
out notice  of  the  lien.  Cassoday,  C.  J.,  dissenting,  holds  that 
actual  knowledge  of  the  rendition  of  the  judgment  should  be  held 
no  less  potential  in  equity  than  actual  knowledge  of  the  docketiug. 

4.  The  vendor,  in  such  a  case,  holds  the  title,  to  the  extent  of  the  pur- 
chase money  paid,  as  trustee  for  those  beneficially  interested 
therein;  first  for  any  creditor  of  the  purchaser  who  has  obtained 
a  judgment  lien  thereon,  and  then  for  such  purchaser. 
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&  If  such  vendor,  by  direction  of  the  purchaser,  sells  and  conveys  a 
part  of  the  land  to  a  third  party  who  buys  in  good  faith  and  with- 
out notice  of  the  judgment  lien,  the  title  will  x>ass  to  him  free  from 
the  lien,  and  the  trust  will  attach  to  the  purchase  money  in  the 
hands  of  the  vendor,  and  he  will  be  liable  to  account  therefor  as 
trustee,  if  he  pays  it  over  to  the  original  purchaser,  unless  he  does 
so  without  knowledge  of  the  existence  of  such  judgment  lien. 
Cassoday,  C.  J.,  dissenting,  holds  that  the  amount  received  by  the 
vendor  on  such  sale  should  be  applied  as  payment  on  the  purchase 
money  due  him  from  the  original  purchaser,  thus  increasing  the 
lien  upon  the  remainder  of  the  land. 

•0.  The  docketing  of  a  judgment  is  not  notice,  at  common  law,  to  any- 
body dealing  with  the  judgment  debtor,  nor  is  it  made  so  by  any 
statute  of  this  state. 

Appeals  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  Chas.  Y.  Basdben,  Circuit  Judge.  Affirmed  on 
plaintiffs 8  appeal;  reversed  on  that  of  the  defendant. 

Action  by  the  receiver  of  a  judgment  debtor  to  reach  cer- 
tain property  in  which  the  debtor  had  an  interest,  and  sub- 
ject it  to  the  satisfaction  of  the  judgment. 

This  cause  was  commenced  against  Jacob  Paff  and  others. 
Subsequently  he  died,  and  the  cause  was  duly  revived  against 
his  representative.  The  complaint,  by  appropriate  allega- 
tions, sets  forth  that  in  March,  1S83,  a  cause  of  action  for 
damages  accrued  to  Edward  Meier  against  defendant  Henry 
Paulus,  growing  out  of  negligent  treatment  by  the  latter  of 
the  former  while  he  was  under  the  care  of  Paulus,  as  superin- 
tendent of  the  Marathon  county  poorhouse;  that  in  1886  an 
action  was  commenced  in  the  circuit  court  for  Langlade 
county,  "Wisconsin,  to  recover  damages  for  such  negligent 
treatment;  that  such  action  was  prosecuted  in  the  circuit 
court  and  in  the  supreme  court  till  judgment  was  finally 
rendered  in  Meier's  favor,  and  against  Paulus;  that  the 
judgment  was  docketed  in  Langlade  county  on  the  20th  day 
of  September,  1889,  and  in  Marathon  county  on  the  26th 
day  of  September,  1889.  The  complaint  further  sets  forth 
that,  after  the  cause  of  action  accrued,  defendant  Paff  con- 
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tracted  to  sell  eighty  acres  of  land  in  Marathon  county  to 
Paulas  for  $10  an  acre,  and  eight  per  cent,  interest  per  annum 
thereon  till  paid ;  that  said  contract  was  made  with  the  under- 
standing that  Paff  should  retain  the  title,  in  order  to  hinder 
and  delay  the  satisfaction  of  Meier's  claim;  that  Paulus 
went  into  immediate  possession  of  the  land,  and  thereafter, 
on  the  21st  day  of  October,  1890,  sold  forty  acres  thereof  to 
defendant  Herman  Lemke  for  $500;  that  Paflf  made  the 
requisite  conveyance,  and  Paulus  received  the  consideration ; 
that  prior  thereto  ten  acres  of  the  land  were  sold,  the  con- 
veyance made,  and  consideration  passed  in  the  same  manner; 
that  the  remainder  of  the  land  was  largely  paid  for,  but  that 
the  title  remained  in  Paff;  that  such  dealing  was  pursuant 
to  a  fraudulent  agreement  and  purpose  to  defeat  Meier  in 
the  collection  of  his  claim,  participated  in  by  both  Paff  and 
JLemJce. 

The  complaint  further  sets  forth  that,  after  the  rendition 
of  the  judgment,  such  proceedings  were  duly  had  for  the 
collection  thereof  that  plaintiff  was  appointed  receiver  of 
the  property  of  Paulus;  that  he  then  brought  this  action  to 
have  the  title  to  the  land  decreed  to  have  been  in  Paulus 
from  the  date  of  his  contract  with  Paff,  and  to  have  the 
deed  to  Lemke  declared  void  as  to  plaintiff,  or,  if  that  could 
not  be  done,  for  judgment  for  damages  against  Paff, 

The  defendants  answered,  putting  in  issue  all  allegations 
of  fact  made  to  charge  them  on  the  ground  of  fraud. 

The  trial  resulted  in  finding,  among  other  things,  the  ex- 
istence of  all  the  facts  alleged  in  the  complaint  respecting 
Meier's  claim,  judgment,  and  the  appointment  of  the  re- 
ceiver; also,  that  in  1884  or  1885  Paff  made  a  verbal  con- 
tract with  Paulus  to  sell  to  the  latter  the  land  mentioned  in 
the  complaint,  for  the  price  there  alleged,  Paulus  to  have  the 
privilege  to  take  timber  therefrom  and  sell  the  same,  paying 
the  proceeds,  as  received,  to  Paulus,  to  apply  on  the  pur- 
chase money;  that  Paulus  entered  upon  the  land,  made  im- 
Vol*  95— 7 
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proYements  thereon,  and  paid  of  the  purchase  money  $400; 
that  two  parcels  of  the  land  were  sold,  deeded,  and  the  consid- 
eration passed  to  Paulns,  as  alleged  in  the  complaint,  save 
and  except  the  sam  of  $70  retained  bj  Paff,  for  interest,  out 
of  the  first  sale  of  ten  acres;  that  Paff  knew  at  the  time  of 
the  sale  to  Lemke  of  the  judgment  against  Paulus,  and  had 
constructive  notice  of  the  docketing  of  the  same  in  Marathon 
county;  that  Lemke  purchased  in  good  faith,  without  notice 
that  Paulus  had  any  interest  in  the  land. 

The  effect  of  the  findings  on  this  point  is  that  Lemke 
supposed  Paulus  was  merely  acting  as  agent  of  Paff  in 
making  the  sale.  The  court  further  found  that  Paulus  had 
an  enforceable  contract  for  thei  land  at  the  time  Meier's 
judgment  was  docketed  in  Marathon  county ;  that  such  judg* 
ment,  from  that  time,  was  a  lien  thereon ;  that  plaintiff  was 
not  entitled  to  any  relief  against  Lemke;  that  Paff  was  liable 
to  account,  to  plaintiff  for  the  $500  received  from  Lemke^ 
and  was  liable  for  costs;  and  that  Lemke  was  entitled  to 
costs  against  the  plaintiff.  Exceptions  were  filed  sufficient 
to  preserve  for  review  the  questions  considered  in  the  opin> 
ion.    Judgment  was  entered  according  to  the  findings. 

Plaintiff  appealed  from  that  part  of  the  judgment  decree^ 
ing  Lemke  a  purchaser  in  good  faith,  without  notice  of  Pau- 
lus' interest  in  the  land,  and  from  the  judgment  for  costs  in 
Lemk^a  favor.  Defendant  Paff  appealed  from  the  judg- 
ment against  him  for  $500  and  costs. 

For  the  plaintiff  there  were  separate  briefs  by  Brawn  dk 
Prodi  and  Mylrea^  Marchetti  <&  Bird^  and  oral  argument 
by  Neal  Brown.  To  the  point  that  the  contract  was  en- 
forceable though  uncertain  as  to  time,  they  cited  District 
No.  3  V.  Macloon,  4  Wis.  79;  Britton  v.  Erickaon,  80  id.  466, 
468;  Kuael  v.  Watson,  L.  R  11  Ch.  Div.  129. 

For  the  defendants,  the  case  was  submitted  on  the  briefs 
of  SUverthom,  Hurley,  Ryan  dk  Jones.  They  contended  that 
the  contract  for  the  sale  of  land  was  rendered  so  uncertain 
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by  its  terms  as  to  time  of  payment  that  it  coald  not  be  en- 
forced in  eqnity  by  either  party,  or  by  a  creditor  of  the  pur- 
chaser, and  that  no  title  passed  nnder  it.  WiUiama  v.  Stew- 
art, 25  Minn.  516;  NichoU  v.  Williams^  22  N.  J.  Eq.  63; 
PoUs  V,  Whitehead,  20  id.  60;  Port  Jervis,  M.  cfe  N.  T.  R. 
Co,  «.  iT.  T.,  Z.  E,  cfe  W.  P.  Co.  10  K  Y.  Supp.  852;  Bur- 
neU  V.  KviOak,  76  Cal.  535 ;  Diamond  StaU  Iron  Co.  v.  Todd, 
6  Del  Ch.  163. 
The  following  opinion  was  filed  N'ovember  24, 1896: 

Mabshall,  J.  The  first  question  in  order  in  the  discus- 
sion of  this  case  is,  Was  the  contract  between  Jacob  Paff, 
deceased,  and  Henry  Paulus  so  far  executed  as  to  render  it 
enforceable  in  eqnity? 

It  does  not  appear  that  there  is  any  controversy  respect- 
ing what  the  contract  was  in  fact.  The  only  objection  raised 
to  its  enforcement  appears  to  be  that  it  was  indefinite  in  re- 
spect to  the  time  of  payment  for  the  land.  The  price  per 
acre  was  agreed  upon.  The  vendee  was  put  in  possession  of 
the  premises,  and  he  continued  in  such  possession  from  the 
making  of  the  contract,  in  1884  or  1885,  down  to  the  6om- 
mencement  of  this  action.  In  the  meantime  he  made  im- 
provements and  paid  half  the  purchase  money. 

No  time  being  specified  for  payment  of  the  purchase 
money,  it  was  payable  on  demand.  Therefore  there  was  no 
element  of  uncertainty  in  that.  The  rule  is  that  part  pay- 
ment of  the  purchase  money,  and  delivery  of  possession  of 
one  of  the  parcels  of  land  included  in  the  parol  contract,  are 
sufficient  to  enable  the  purchaser  to  enforce  specific  per- 
formance as  to  all  the  parcels.  Jones  v.  Pease,  21  Wis.  645 ; 
IHet  Ho.  S  V.  Madoon,  4  Wis.  79;  Bra/ndeis  v.  NeustadU,  13 
Wis.  142;  Docter  v.  ffeUberg,  65  Wis.  415.  It  follows  that 
the  conclusion  of  the  trial  court  on  this  branch  of  the  case 
cannot  be  disturbed. 

Paulus  being  the  equitable  owner  of  the  land,  the  judg- 
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ment  against  him  attached  as  a  lien  on  such  interest,  good 
as  against  all  persons  except  purchasers  in  good  faith  with- 
out notice,  as  soon  as  the  same  was  docketed  in  Marathon 
county. 

The  trial  court  found  that  Lemhe  purchased  and  paid  for 
the  forty  acres  without  notice  that  Paulus  had  any  interest 
therein,  and  in  good  faith  believing  that  the  land  belonged 
to  Paff ;  therefore,  that  he  took  title  thereto  under  the  Paff 
deed,  discharged  from  the  lien  of  the  judgment.  The  find- 
ings of  fact,  in  that  regard,  appear  to  be  sustained  by  the 
evidence.  Therefore  the  conclusion  of  law  based  thereon 
followed  as  a  matter  of  course. 

The  important  question  to  be  determined  is  whether  Paflf 
is  responsible  or  not  for  the  purchase  money  paid  to  him  by 
Lemhe  and  turned  over  to  Paulus.  So  far,  at  least,  as  the 
purchase  money  had  been  paid  to  Paff  on  his  contract  with 
Paulus,  he  held  the  title  to  the  land  as  trustee  for  those 
beneficially  interested,  first  as  trustee  for  Meier,  who  wa3 
entitled  to  first  lien  thereon  under  his  judgment,  then  for 
Paulus,  the  equitable  owner,  subject  to  such  judgment. 
Winslow  V.  CroweUy  32  Wis.  639;  Church  v.  Smithy  39  Wis. 
492.  If  actual  notice  of  the  existence  of  the  judgment  had 
been  brought  home  to  Paff  prior  to  the  conveyance  to 
Lemke^  the  relation  between  him  and  the  judgment  creditor 
would  have  been  precisely  the  same  as  in  Church  v.  Smithy 
though  created  in  a  somewhat  different  manner.  There  this 
court  held  that  the  cestui  que  trust  had  such  an  interest  in 
the  land  that  he  was  entitled  to  come  into  a  court  of  equity 
and  enforce  the  execution  of  the  trust. 

Such  is  really  the  nature  of  this  action  as  between  plaint- 
iff and  Paff.  It  was  to  enforce  a  trust,  or,  if  the  trust  could 
not  be  enforced,  by  reason  of  a  violation  of  duty  on  the  part 
of  the  trustee,  then  for  damages  for  such  violation,  and  it 
was  and  is  governed  by  the  law  respecting  that  subject. 
The  damages,  if  any,  for  which  Paff  was  liable  to  plaintiff, 
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representing  the  judgement  creditor,  grew  out  of  some  vio- 
lation of  duty  on  the  part  of  the  former  which  he  owed  to 
the  latter.  The  transfer  of  the  forty  acres  to  Levrike^  a  hona 
fide  purchaser  for  value  without  notice,  and  the  payment  of 
the  consideration  to  Paff,  were  effectual  to  remove  the  lien 
of  the  judgment  from  that  part  of  the  land.  The  same  act 
that  removed  the  lien  from  the  land  transferred  such  lien 
to  the  fund  in  the  hands  of  the  trustee,  under  the  general 
rule  that  no  change  in  form  of  the  trust  property  effected 
by  the  trustee  will  impede  the  rights  of  the  beneficial  owner 
to  reach  it  and  to  compel  its  transfer,  provided  it  can  be 
identified  as  a  distinct  fund. 

If  the  proceedings  had  been  instituted  against  Paff  to 
charge  him  as  trustee,  while  he  retained  the  fund  in  his 
hands,  obviously  he  would  have  been  liable  to  account  for 
it;  and  if  it  were  found  that,  with  notice  of  the  existence  of 
the  judgment,  he  parted  with  the  fund,  he  would  have  been 
liable  to  respond  in  damages  as  for  a  breach  of  trust.  2  Pom- 
eroy,  Eq.  Jur.  §  1058;  Lathrop  v.  Banvptoriy  31  Cal.  17;  2 
Story,  Eq.  Jur.  §  1232. 

The  difiiculty  in  this  case  grows  out  of  the  fact  that  Paff 
did  not  know  of  the  judgment  lien  when  the  transaction 
with  Lempke  ti)ok  place.  The  judgment  had  been  docketed, 
but  that  fact  was  not  known  to  Paff,  and  the  court  expressly 
acquits  him  of  participation  in  any  fraudulent  scheme  to  de- 
feat the  collection  of  the  judgment;  hence,  there  is  no  prin- 
ciple of  law  upon  which  he  can  be  held  liable  in  damages 
for  a  breach  of  trust,  unless  the  law  is  that  one  so  circum- 
stanced is  required,  \)efore  paying  the  money  received  from 
the  vendee  to  the  equitable  owner,  to  examine  the  records 
and  to  investigate  respecting  whether  there  is  any  lien  upon 
the  land  or  not. 

No  duty  can  exist  without  knowledge  of  the  facts,  or 
knowledge  sufficient,  at  least,  to  put  one  on  inquiry  which 
will  lead  to  a  discovery  of  the  facts,  upon  which  such  duty 
rests.    The  rule  respecting  the  su bject  is  laid  down  with  clear- 
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ness  ia  Freeman,  Judgments,  §  349,  as  follows :  ^'  If  the  trustee 
sells  and  conveys  the  land  clear  of  the  lien,  the  proceeds  of 
the  sale,  while  in  his  hands,  are  subject  to  the  lien ;  but  he  is 
not  bound  to  search  the  records,  and  therefore  is  relieved 
from  all  liability  if,  without  knowledge  of  the  existence  of 
any  judgment  on  the  property,  he  pays  over  the  money 
Avithont  regard  to  such  lien."  This  seems  to  accord  with 
reason  and  common  sense,  when  applied  to  the  practical  af- 
fairs of  life.  If  such  be  not  the  law,  then,  as  before  stated 
in  effect,  no  trustee  of  the  title  to  land  is  safe  in  executing 
his  trust  by  selling  the  interest  of  the  eestui  que  trust  by  au- 
thority of  the  latter  and  parting  with  the  proceeds  for  his 
benefit,  without  searching  the  records  for  information  re- 
specting any  judgment  lien  that  may  rest  on  the  equitable 
interest  of  the  beneficial  owner;  and  if  he  sells  such  inter- 
est, with  or  without  notice  of  such  judgment  lien  if  one  ex- 
ists, he  is  liable  to  account  to  the  judgment  creditor,  or  to 
respond  to  him  in  damages,  as  for  an  abuse  of  trust. 

We  may  safely  venture  the  assertion  that  no  authority 
can  be  found  anywhere  to  charge  a  person  as  trustee  of  a 
fund  after  he  has  parted  with  it,  or  to  hold  him  personally 
liable  in  damages  for  a  breach  of  trust,  without  bringing 
home  to  him  knowledge  of  the  existence  of  the  trust  rela- 
tion to  which  he  is  a  party,  before  the  alleged  breach. 

The  question  under  consideration  was  expressly  decided 
in  Cook  V.  Dillon^  9  Iowa,  407,  74  Am.  Dec.  354,  in  the  fol- 
lowing language,  in  substance:  Money  that  comes  into  the 
hands  of  a  trustee  under  such  circumstances  is  subject  to 
the  lien  of  the  judgment,  and  such  lien  is  enforceable  in 
equity ;  but,  if  the  money  is  paid  over  without  knowledge 
of  the  lien,  the  trustee  will  not  have  to  account  for  it  again, 
or  to  be  under  any  liability  therefor.  It  is  not  his  duty  to 
search  and  make  inquiry  respecting  the  existence  of  such 
lien,  but  it  devolves  upon  the  person  holding  the  lien  to  give 
notice  of  and  enforce  it. 

Applying  the  foregoing  to  this  case,  the  judgment  against 
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Paff  for  $500,  received  from  I^mhe  and  paid  over  to  Paulas 
in  ignorance  of  the  lien  of  the  judgment,  is  inequitable,  and 
opposed  to  well-established  principles  of  law.  The  learned 
circuit  judge  fell  into  the  error  of  holding  that  Paff  com- 
mitted a  breach  of  duty  which  he  owed  to  the  judgment 
creditor,  by  assuming  that  the  mere  docketing  of  the  judg- 
ment charged  the  former  with  notice  of  it.  The  docketing 
of  a  judgment  is  not  notice,  at  common  law,  to  anybody 
dealing  with  the  judgment  debtor  (Kerr,  Fraud  &  M.  267), 
and  certainly  it  is  not  by  any  statute  of  this  state.  With 
that  element  out  of  the  case,  Paff  stands  entirely  inn^ocent 
of  any  wrong  to  the  judgment  creditor,  Meier.  The  learned 
circuit  judge  so  found,  in  the  following  words,  which  we 
quote  from  his  opinion :  "  I  acquit  Mr.  Paff  of  any  fraudu- 
lent motive  or  intent,  or  of  any  design  to  assist  Paulas  in 
defrauding  his  creditors." 

As  it  appears  from  the  record  that  Paff  made  no  defense 
in  the  court  below  to  the  enforcement  of  the  contract  be- 
tween him  and  Paulus,  so  as  to  render  the  judgment  an  ef- 
fectual lien  upon  the  remaining  land,  the  judgment  against 
him  for  costs,  as  well  as  for  the  damages,  must  be  reversed, 
and  judgment  be  entered  in  the  court  below  in  his  favor  for 
costs. 

By  the  Court, —  On  the  appeal  of  William  A.  Paff^  as  ex- 
ecutor, etc.,  the  judgment  of  the  court  below,  for  $500  and 
costs,  is  reversed ;  and  on  the  appeal  of  Q.  D.  Bariz^  re- 
ceiver, the  judgment  of  the  court  below  in  favor  of  Herman 
Lemke  is  affirmed.  The  cause  is  remanded,  with  directions 
to  render  judgment  in  accordance  with  this  opinion,  in  favor 
of  William  A.  Paff^  as  executor,  against  Q.  D,  Bartz^  re- 
ceiver, for  costs  to  be  taxed  according  to  law.  Costs  are 
awarded  against  the  receiver,  in  this  court,  on  both  appeals. 

Cassoday,  C.  J.  I  concur  in  the  reversal,  but  not  in  the 
reasons  given  therefor,  or  the  mandate  of  the  court.    It 
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appears  from  the  findings  of  the  trial  court,  in  effect,  that 
the  judgment  recovered  against  Faulus  and  docketed,  as 
mentioned  in  the  opinion  filed,  was  for  $2,521.45;  that,  prior 
to  the  commencement  of  this  action,  execution  was  issued 
thereon  to  the  sheriff  of  Marathon  county,  and  by  him  re- 
turned wholly  unsatisfied ;  that  the  plaintiff  was  duly  ap- 
pointed receiver,  and  thereupon  filed  this  creditors*  bill; 
that,  as  early  as  18S5,  Faulus  entered  upon  the  land  in  ques- 
tion, cut  timber  and  firewood  thereon,  cleared  three  or  four 
acres,  built  a  fence  around  the  clearing,  built  a  small  build- 
ing on  said  land  in  which  to  stable  his  horses,  and  paid  taxes 
on  said  land  from  year  to  year,  as  the  same  became  due; 
that,  prior  to  1889,  Paulus  had  paid  to  Paff,  from  time  to 
time,  the  sum  of  $400  on  the  purchase  price  of  the  land,  be- 
sides some  interest;  that  July  27, 1889,  Paulus  sold  ten  acres 
of  the  land  to  one  Zeich  for  $300,  and,  by  agreement  with 
Faulus,  Faff  deeded  the  ten  acres  to  Zeich,  and  $70  of  this 
purchase  price  was  paid  to  Paff  upon  interest  due  upon  the 
contract,  and  the  remainder  was  used  by  Paulus  to  pay 
notes  upon  which  Paff  was  an  indorser,  given  in  part  for 
money  used  by  Paulus  in  carrying  on  the  Meier  litigation, 
and  was  so  known  by  Faff;  that,  when  Faff  conveyed  the 
forty  acres  to  LemJce^  the  said  "  Lemke  paid  to  said  Paff  the 
sum  of  $500,"  as  the  purchase  price  thereof,  "which  money 
was  by  said  Paff  turned  over  to  .  .  .  Paulus;"  that 
Faff  then  and  there  elected  to  hold  the  balance  of  the  pur- 
chase money  due  him  from  Paulus  against  the  remaining 
thirty  acres  of  the  land,  instead  of  taking  it  out  of  the  $500 
so  received  by  him  from  Lemke;  that  at  that  time  there  was 
due  from  Faulus  to  Faff,  upon  the  purchase  price  of  said 
land,  only  the  sum  of  $400  and  interest  from  June  14, 1889; 
that,  from  a  time  prior  to  the  rendition  of  said  judgment, 
Faulus  was  insolvent,  and  had  no  property,  real  or  personal, 
out  of  which  said  judgment  could  be  satisfied,  except  the  in- 
terest he  had  in  the  lands  mentioned,  and  that  these  facts 
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were  known  to  Paflf,  who  knew  of  the  existence  of  the  suit 
by  Meier  against  Paulus,  and  what  it  was  for,  and  the  ren- 
dition of  the  judgment  therein,  about  the  time  it  was  en- 
tered, and  had  constructive  notice  of  the  docketing  of  said 
judgment  in  Marathon  county  at  the  date  thereof. 

Our  statute  declares  that  ^'  every  such  judgment,  when  so 
docketed,  shall,  for  a  period  expiring  ten  years  from  the  date 
of  the  rendition  thereof,  be  a  lien  on  the  real  property  in 
the  county  where  the  same  is  docketed,  except  the  home- 
stead," etc.,  of  ^^  every  person  against  whom  such  judgment 
shall  be  rendered  and  docketed,  and  which  he  may  have  at  the 
time  of  docketing  thereof  in  the  county  in  which  such  real 
estate  is  situated,  or  which  he  shall  acquire  at  any  time 
thereafter  within  said  period  of  ten  years."  Sec.  2902, 
R.  S. ;  Moore  v.  Smead^  89  Wis.  567.  The  statute  also  de- 
clares that "  the  word  *  land '  or  *  lands,'  and  the  words  *real 
estate'  and  ^real  property,'  shall  be  construed  to  include 
lands,  tenements  and  hereditaments,  and  all  rights  thereto^ 
and  interests  therein,^^  Subd.  9,  sec.  4971,  S.  &  B.  Ann.  Stats. 
The  statute  thus  making  the  judgment  a  lien  uses  substan- 
tially the  same  language  as  the  statute  giving  a  mechanic's 
lien.  Sec.  3314,  R  S.  Paulus,  being  thus  in  possession  of 
the  seventy  acres  at  the  time  of  the  rendition  and  docketing 
of  the  judgment  against  him,  and  having  previously  made 
valuable  improvements  thereon  and  paid  one  half  of  the 
purchase  price  and  interest,  as  mentioned,  thereby  became 
the  legal  owner  of  a  substantial  interest  in  the  land,  whereby 
he,  or  any  one  succeeding  to  his  interest  in  the  land,  might 
have  compelled  Paff  to  specifically  convey  the  remaining 
title  upon  payment  of  the  unpaid  purchase  price.  That 
such  specific  performance  might  have  been  enforced  is  con- 
ceded in  the  opinion  filed,  and  authorities  are  there  cited  in 
support  of  the  proposition.  See,  also,  McWhinne  v.  Martiriy 
77  Wis.  182;  WaU  v.  Jf.,  St.  P.  dk  S.  8.  M.  R.  Co.  86  Wis. 
57,  58,  and  cases  there  cited.    The  reason  for  the  rule  is  that 
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by  such  possession,  payment^  and  improvements,  the  con- 
tract ceased  to  be  executory  merely,  and  became  so  far  exe- 
cuted as  to  operate  as  a  fraud  on  the  vendee  to  allow  the 
vendor  to  repudiate  the  same,  and  hence  he  is  estopped  from 
doing  so.    Id. 

The  question  recurs  whether,  under  our  statutes,  the  judg- 
ment so  docketed  became  a  lien  upon  such  interest  of  Paulus 
in  the  land.  The  opinion  filed  seems  to  go  upon  the  theory 
that  the  title  to  the  land  was  wholly  in  Pa£F,  who  held  the 
same  in  trust  for  Paulus  and  those  rightfully  claiming  under 
him,  and  that  Paulus  had  a  mere  equitable  interest  in  the 
land,  to  which  the  judgment  did  not  attach  as  a  lien,  and 
which  could  be  enforced  only  against  those  having  actual 
knowledge,  not  only  of  the  existence  of  the  judgment,  but 
that  it  had  been  docketed. 

Upon  that  theory,  it  is  diflicult  to  perceive  why  actual 
knowledge  of  the  rendition  of  the  judgment  should  be  less 
potential  in  equity  than  actual  knowledge  of  such  docketing. 
While  the  relation  of  vendor  and  vendee  may  be  as  indicated 
where  the  contract  is  purely  executory  and  no  provision  is 
made  as  to  the  time  when  the  title  shall  pass,  and  hence 
where  the  vendor  is  actually  or  presumptively  in  the  pos- 
session of  the  land,  yet,  in  my  judgment,  it  has  no  applica- 
tion to  the  facts  found  in  the  case  at  bar.  28  Am.  &  Eng. 
Ency.  of  Law,  105-122.  As  indicated,  the  principles  of  law 
governing  this  case  are  those  applicable  to  a  case  where  the 
vendee  has  for  several  years  been  in  the  actual  possession, 
made  valuable  improvements,  and  paid  a  considerable  por- 
tion of  the  purchase  price.  The  rule  is  elementary  that  "  If 
the  vendee  is  in  possession,  he  is  treated  as  owner  of  the 
property.  He  may  mortgage  it,  or  create  an  easement  upon 
it.  The  estates  or  rights  thus  created  are  complete  as  against 
himself,  but  are  liable  to  be  defeated  by  the  assertion  of  the 
vendor's  rights,  if  they  have  been  infringed  upon."  28  Am. 
4&  Eng.  Ency.  of  Law,  122,  and  cases  there  cited. 
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A  learned  aatbor  cited  by  my  Brother  Marshall  in  the 
opinion  filed  says:  "We  have  already  shown  that  the  lien 
of  a  judgment  attaches  to  the  redl^  as  contradistingaished 
from  the  apparent^  interest  of  the  judgment  debtor.  It  fol- 
lows from  this  role  that,  npon  the  recovery  and  docketing 
of  a  judgment  against  a  vendor  or  a  vendee^  the  interest 
which  may  pass  by  any  sale  made  to  render  such  lien  avail- 
able will  be  governed,  if  the  lien  is  against  the  vendee,  by 
the  proportion  of  the  purchase  money  paid  by  him;  and,  if 
it  is  against  a  vendor  who  retains  the  legal  title,  by  the  pro- 
portion of  the  purchase  money  remaining  unpaid.  In  other 
words,  the  purchaser  under  a  lien  against  a  vendee  will  be 
entitled  to  a  conveyance  from  the  vendor  upon  precisely  the 
same  terms  which  would  have  been  open  to  the  vendee  under 
the  contract,  and  a  purchaser  under  a  lien  against  a  vendor 
will  be  compelled  to  make  a  conveyance  to  the  vendee  upon 
precisely  the  same  terms  upon  which  the  vendor  could  have 
been  compelled  to  convey.  In  uU  cases  a  purchaser  at  a  sale 
under  a  judgment  succeeds  to  the  rights  and  responsibilities 
of  the  judgment  debtor,  and  to  no  other."  Freeman,  Judg- 
ments, §  363,  where  numerous  adjudications  are  cited  in  sup- 
port of  the  propositions. 

This  court  has  repeatedly  sanctioned  the  principles  thus 
stated.  Va/fi  Camp  v,  Peerenhoom^  14  Wis.  65 ;  Bates  v.  Camp- 
heUf  25  Wis.  613 ;  Coe  v.  Manseau^  62  Wis.  81 ;  Lillie  v.  Dun- 
bar,  62  Wis.  198;  GaUmoay  v.  Hamilton,  68  Wis.  651.  See, 
also,  Nayes  v.  SaU,  97  U.  8.  34;  Floyd  v.  Harding ,  28  Grat. 
401;  Ja^ckaoii  v,  Scott,  18  Johns.  94;  Jackson  v.  Parker,  9 
Cow.  73;  Band  v.  Oamer,  75  Iowa,  311;  Pugh  v.  Good,  3 
Watts  &  S.  56;  S.  O.  37  Am.  Dec.  534.  Thus,  in  F<m  Camp 
V.  Pserenboom,  supra,  it  was  held,  in  effect,  that  where  a  per- 
son, having  a  contract  for  the  purchase  of  land  under  which 
he  had  gone  into  possession,  conveyed  the  land  by  warranty 
deed,  with  covenant  of  seisin,  his  grantee  acquired  an  inter- 
est in  the  land  which  was  subject  to  the  lien  of  a  judgment 
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against  him,  and  to  a  sale  on  execution,  even  where  such 
grantee  had  conveyed  back  to  bis  grantor,  who  thereupon 
contracted  to  convey  to  the  respondent.  In  that  case  Mr. 
Justice  Cole  said :  ^'  The  statute  made  the  judgment  a  charge 
upon  the  real  estate  belonging  to  Anselmas  at  the  time  of  its 
rendition,  and  the  words  *  real  festate '  are  very  comprehen- 
sive, sufficiently  so  to  include  his  interest  acquired  by  the 
conveyance  from  the  appellant.''  And  he  there  cites  cases 
from  New  York  to  the  effect  "  that  even  possession  of  lands 
is  an  interest  which  may  be  sold  on  an  execution  against 
the  possessor,"  and  ^^  also  that  a  person  in  the  possession  of 
land  under  a  contract  for  the  purchase  and  sale  of  it  had  an 
interest  therein  which  might  be  sold  on  execution,*'  except 
where  the  statute  otherwise  enacted.  In  some  of  the  cases 
cited,  bare  possession  was  held  to  constitute  an  interest  in 
lands  sufficient  to  sustain  ejectment  against  a  mere  wrong- 
doer. In  Coe  t>.  Manseau^  sv^a^  it  was  held  that  "  actual 
possession  of  the  vendee  under  an  unrecorded  contract  for 
the  sale  of  land  is  sufficient  to  put  all  persons  upon  inquiry 
as  to  his  rights,  and  they  are  chargeable  with  that  knowl- 
edge of  the  vendor's  title  which  they  would  have  obtained 
by  such  inquiry."  Church  v.  Smithy  39  Wis.  492,  cited  in 
the  opinion  filed,  is  not  in  conflict  with,  but  supports,  the 
views  here  expressed.  It  was  there  held,  in  effect,  that  the 
vendor  in  such  contract "  holds  the  legal  title  da  aecv/riiyfor 
the  unpaid  purchase  money  y^  and  that,  if  he  transfers  to  an- 
other the  notes  given  for  such  unpaid  purchase  price^  he 
still  '^  holds  the  legal  title  in  trust  for  the  security  of  his  as- 
signee." 

The  judgment  in  the  case  at  bar  was,  under  our  statute, 
a  lien  at  law  upon  Paulus'  interest  and  right  to  the  seventy 
acres,  subject  only  to  the  payment  of  the  balance  of  the 
purchase  money,  which,  as  found,  was  less  than  |500.  Lemke^ 
as  a  hona  fide  purchaser,  was  held  to  have  obtained  title 
to  the  forty,  relieved  of  the  lien,  because  the  possession  of 
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Paulns  of  that  forty  was  not  open  and  notorious.  But 
neither  Paulus  nor  Paflf,  nor  both  of  them  together,  could 
diminish  such  interest  and  rights  acquired  by  the  plaintiff 
by  virtue  of  such  lien.  When  Lemke  paid  the  $500  to  Faff, 
as  found  by  the  trial  court,  it  necessarily  operated  as  full 
payment  of  all  there  was  due  to  him  from  Paulus  on  the 
contract,  and  left  the  judgment  a  lien  on  the  remaining 
thirty  acres,  free  from  any  further  claim  on  the  part  of  Paff. 

A  motion  by  the  plaintiff  to  correct  the  judgment  so  as 
to  make  the  same  payable  out  of  the  funds  in  the  hands  of 
G,  D,  Ba/rtz  as  receiver  was  granted  January  12, 1897. 

A  motion  by  the  plaintiff  for  a  rehearing  was  denied  Feb- 
ruary 2, 1897. 


Thx  Lsviel  Land  Company  ]!To.  8,  Respondent,  vs.  Haywabd 
and  others,  Appellants. 

November  £8, 1896  —  February  2, 1897. 

Corporation:  Stock  aubscription. 

A  corporation,  with  the  consent  of  one  who  had  subscribed  for  a 
large  number  of  shares  of  its  stock,  proceeded  to  seU  out  to  other 
parties  its  entire  authorized  stock,  not  reserving  the  shares  sub- 
scribed for  bj  him,  and  received  payment  therefor.  Held  that,  in 
an  action  between  the  corporation  itself  and  such  subscriber  (cred- 
itors not  being  interested)^  it  could  not  recover  on  his  subscrip- 
tion. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  R.  N.  Austin,  Judge.    Reversed. 

This  is  an  action  to  recover  an  assessment  of  six  per  cent, 
upon  eighty  shares  of  stock  of  $100  each  in  the  plaintiff 
corporation,  for  which  the  defendants,  as  copartners,  sub- 
scribed. 
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The  answer  alleged,  in  substance,  that  although  the  de- 
fendants subscribed  in  form  for  eighty  shares  of  stock  ia  the 
corporation,  it  was  orally  agreed  at  the  time  between  them- 
selves  and  the  other  subscribers  that  they  should  not  be  com- 
pelled to  take  the  stock  if  other  subscribers  could  be  ob- 
tained, and  that  in  fact  other  subscribers  were  obtained  for 
the  eighty  shares,  and  that  all  the  authorized  stock  of  the 
corporation,  to  wit,  250  shares,  was  in  fact  subscribed  and 
paid  for  by  others,  and  stock  certificates  issued  to  such 
others;  that  the  corporation  had  no  stock  left  which  could 
be  issued  to  the  defendants,  even  if  they  paid  their  subscrip- 
tion. 

Upon  the  trial  all  evidence  of  the  alleged  parol  agreement 
was  excluded.  Evidence  was,  however,  admitted  tending^ 
strongly  to  show  that  the  corporation  had  sold  its  entire  250 
shares  of  stock,  including  the  eighty  shares  subscribed  for 
by  defendants,  to  others,  and  had  received  full  pay  therefor, 
and  issued  its  certificates  of  full-paid  stock  to  such  other  sub- 
scribers. 

A  verdict  for  the  plaintiff  for  the  amount  of  the  assess- 
ment upon  eighty  shares  of  stock  was  directed,  and  from 
judgment  thereon  defendants  appealed. 

The  case  was  submitted  for  the  appellants  on  the  brief  of 
C.  J.  Fciher^  and  for  the  respondent  on  that  of  Elliott^  Hiehax 
<Sk  Choth. 

Counsel  for  the  appellants  contended  that  the  corporation, 
by  selling  and  receiving  payment  for  its  entire  authorized 
stock,  had  deprived  itself  of  power  to  issue  any  stock  to  the 
appellants,  and  had  thereby  released  them  from  their  sub- 
scription. Cook,  Stock  (3d  ed.),  §§  292, 298 ;  Morawetz,  Priv. 
Corp.  (2d  ed.),  §  761. 

The  following  opinion  was  filed  December  15, 1896: 

WiNSLow,  J.  Doubtless  the  defendants'  subscription  for 
stock  could  not  be  varied  or  aflfected  by  the  alleged  parol 
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agreement,  but  this  was  jiot  really  the  important  question 
in  the  case.  The  proof  which  was  offered  tended  to  show 
that  after  the  defendants'  subscription  was  received  the  cor- 
poration  went  on,  and  sold  out  its  entire  authorized  stock  to 
others  with  the  consent  of  the  defendants,  and  received  full 
pay  therefor.  '  If  this  was  the  fact,  it  is  impossible  to  see  how 
those  other  subscribers  could  now  be  deprived  of  their  stocky 
either  by  the  corporation  or  by  the  defendants.  If  they 
cannot  be  deprived  of  their  stock,  then  certainly  the  defend- 
ants ought  not  to  be  compelled  to  pay  for  stock  which  can- 
not be  issued  without  making  an  illegal  overissue  of  stock. 
It  clearly  seems  to  us  that,  if  the  facts  be  as  alleged,  then 
the  parties  have,  by  their  acts,  effectually  canceled  and  re- 
scinded their  original  contract.  Perkins  v.  Union  B.  If,  <& 
K  Machine  Co.  12  Allen,  273. 

Different  questions  might  arise  were  the  controversy  one 
between  creditors  of  the  corporation  and  subscribers  to  stock, 
bat  in  an  action  between  the  corporation  itself  and  the  sub- 
scribers the  foregoing  conclusion  seems  very  clear. 

By  the  Court—  Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

A  motion  for  a  rehearing  was  denied  February  2, 1897. 


95    111 
100    672 


Thb  Wisconsin  Makinb  &  Fibb  Insusanob  Company  Bank^  ;J^  g^ 
Appellant,  vs.  Wilkin  and  others,  Kespondents.         ;  95       ^ 


November  SO,  1896 — February  £,  1897. 

Ouaranty,  construction  of:  Joint  liability. 

Certain  persons,  aU  but  two  of  them  being  stockholders  in  the  W. 
Mfg.  Co.,  signed  an  instrument  which,  after  reciting  that  the  W. 
Mfg.  Ca  was  indebted  to  the  W.  M.  &  F.  L  Ca  Bank  in  a  certain 
6um»and  might  thereafter  become  indebted  in  additional  amounts^ 
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and  expressing  a  oonsideration,  proceeded  as  follows:  ''We  and 
each  of  us  do  herebj  agree  upon  demand  to  paj  to  said  .  .  •  bank 
all  loans,  drafts,  overdrafts,  indorsements^  aocounts»  checks,  notes, 
interest,  demands,  and  liabilities,  of  every  kind  and  description, 
now  owing,  or  which  maj  hereafter  become  due  or  owing,  by  said 
W.  Mfg.  Ca  to  said  .  .  .  bank.  It  is  imderstood  that  we  each 
waive  notice.  •  •  .  This  is  a  continuing  guaranty.  It  is  un- 
derstood that  we  are  to  pay  any  sums  which  may  accrue  here- 
under in  the  proportion  which  the  amount  of  stock  now  held  by 
each  of  us  in  said  company  bears  to  the  whole  amount  of  capital 
paid  in  by  said  company."  In  an  action  on  such  guaranty,  Jield, 
that  whatever  might  have  been  the  intention  of  the  signers,  they 
had  all  of  them  in  legal  effect  bound  themselves  jointly  and  sev- 
erally to  the  bank  for  the  entire  indebtedness  of  the  W.  Mfg.  Ca, 
and  not  simply  in  severalty  for  an  amount  proportioned  to  the 
stock  held  by  them;  and  that  the  latter  clause  could  only  have 
effect  as  fixing  a  rule  of  contribution  among  themselvea 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  is  an  action  on  a  contract  of  guaranty,  which  is  in 
the  following  words: 

"Whebeas,  the  Wilkin  Manufacturing  Company,  of  Mil- 
waukee, is  indebted  to  the  Wisconsin  Ma/rine  <6  Fire  Insur- 
ance Company  BanTc^  of  Milwaukee,  Wisconsin,  in  the  sum 
of  about  $9,000  (nine  thousand  dollars); 

"And  whereas,  the  said  company  may  hereafter  become 
indebted  to  said  bank  for  additional  amounts; 

"  Now,  therefore,  in  consideration  of  the  premises,  and  of 
one  dollar  to  each  of  us  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  we  and  each  of  us  do  hereby  agree 
upon  demand  to  pay,  or  cause  to  be  paid,  to  said  Wisconsin 
Marine  ds  Fire  Insurance  Company  Banh^  all  loans,  drafts, 
overdrafts,  indorsements,  accounts,  checks,  notes,  interest, 
demands,  and  liabilities,  of  every  kind  and  description,  now 
owing,  or  which  may  hereafter  become  due  or  owing,  by 
said  Wilkin  Manufacturing  Company  to  said  Wisconsin 
Marine  dk  Fire  Insurance  Company  Bank. 
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'^^It  is  anderstood  that  we  each  waive  notice  of  demand  and 
notice  and  protest  of  every  kind,  and  agree  that  said  bank 
may  without  notice  grant  extensions  of  time  to  said  com- 
pany, and  may  from  time  to  time  renew  any  obligations  of 
said  company.    This  is  a  continuing  guaranty. 

"  It  is  anderstood  that  we  are  to  pay  any  sums  which 
may  accrue  hereunder  in  the  proportion  which  the  amount 
of  stock  now  held  by  each  of  us  in  said  company  bears  in 
the  whole  amount  of  capital  paid  in  by  said  company. 

"In  witness  whebbof,  we  have  hereunto  set  our  hands 
and  seals,  this  ninth  day  of  Jany.,  A.  D.  1888." 

The  instrument  was  signed  by  all  the  defendants. 

The  answer  of  the  defendants  sets  forth  the  amount  of 
paid-up  Btock  of  each  defendant  in  the  Wilkin  Manufactur- 
ing Company,  and  the  total  amount  of  paid-up  stock  of  the 
oompany  at  the  date  of  the  execution  of  the  contract.  The 
defendants  claimed  that  their  liability  to  plaintiff  was  in  the 
proportion  which  the  amount  of  stock  held  by  each,  at  the 
date  of  the  contract,  bore  to  the  whole  amount  of  capital 
paid  in  at  that  time.  The  trial  court  construed  the  contract 
in  accordance  with  such  contention,  and  found  that  defend- 
ants JVorrt^  and  Wilkin  were  not  the  owners  of  stock  at  all; 
hence  not  liable  on  the  contract. 

The  case  was  tried  by  the  court.  Appropriate  exceptions 
were  filed  to  raise  the  questions  considered  in  the  opinion. 
Judgment  was  rendered  in  accordance  with  the  findings, 
against  each  defendant,  for  such  proportion  of  the  indebted- 
ness of  the  Wilkin  Manufacturing  Company  to  the  plaintiff 
as  the  amount  of  stock  of  such  defendant  in  such  company 
bore  to  the  whole  amount  of  its  paid-up  stock  at  the  date  of 
the  contract.    Plaintiff  appealed  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  MiUer^  Noy€%^ 
Miller  dk  WaJdy  attorneys,  with  Fish  cfe  Cary^  of  counsel, 
and  oral  argument  by  John  T.  Fish  and  Geo.  H.  Noyes, 

For  the  respondents  there  were  briefs  by  Stark  <&  Han- 
Vol.  95  — 8 
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son  and  Winkler^  Flanders^  Smithy  Bottum  cfe  Fi?<w,  and  oral 
argument  by  F.  C.  WinUer  and  Joshua  Stark.  They  con- 
tended that  the  guaranty  was  several  and  not  joint,  and  that 
the  instrument  itself  showed  that  to  be  the  intention  of  the 
parties.  Farmers^  L.  cfe  T,  Co.  v.  Commercial  Bank,  15  Wis» 
424;  Railroad  Co.  v.  Railway  Co.  44  Ohio  St.  287;  Higginr 
son  V.  Weld^  14  Gray,  165.  In  order  to  arrive  at  the  mean- 
ing of  a  contract  the  court  may  look  to  the  surrounding 
circumstances.  Ifash  v,  Towne^  6  Wall.  689 ;  U.  8.  v.  Peck^ 
102  U.  S.  64;  Mwnchester  P.  Co.  v.  Moore,  104  K  T,  680; 
Sigerson  v.  Cushing,  14  Wis.  527;  Bedard  v.  BonmlUj  57 
id.  270;  Meade  v.  OUfoily  p4  id.  18;  Beason  v.  Eurz,  66  id. 
448 ;  Stout  v.  Weaver,  72  id.  148 ;  Lynch  v.  Henry,  75  id.  631 ; 
Lyman  v.  Bdbcock,  40  id.  503.  The  whole  contract  should 
be  considered.  Hosmer  v.  McDonald,  80  Wis.  54;  Janes- 
viMe  Cotton  Mills  v.  Ford,  82  id.  416,  430;  Dams  v.  Bdford, 
70  Mich.  121;  Gibbons  v.  Bente,  51  Minn.  499. 
The  following  opinion  was  filed  December  15,  1896: 

Mahshall,  J.  This  case  turns  on  the  construction  of  the 
contract  of  guarant3\  The  learned  trial  judge  held  that,  by 
the  terms  of  the  contract,  there  was  created  a  several,  not  a 
joint,  liability ;  that  each  of  the  defendants  who  signed  as 
guarantor  became  liable  only  for  such  portion  of  the  indebt- 
edness of  the  Wilkin  Manufacturing  Company  as  the  amount 
of  stock  held  by  him  in  such  company,  at  the  date  of  the 
contract,  bore  to  the  whole  amount  of  capital  then  paid  in 
to  said  company.  It  is  claimed  on  the  part  of  plaintiff 
that  the  contract  is  a  joint  and  several  obligation ;  that  each 
of  the  signers  is  liable  to  the  plaintiff  for  the  whole  indebt- 
edness of  their  principal ;  and  that  the  last  clause  of  the  agree- 
ment, which  the  defendants  contend  limits  the  liability  of 
each  of  the  guarantors  to  the  proportion  of  the  debts  of  the 
manufacturing  company  which  such  guarantor's  stock,  at  the 
date  of  the  contract,  bore  to  the  total  paid-up  stock  of  the 
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corporation,  has  no  other  effect  than  to  famish  a  rule  for 
contribution  between  the  several  guarantors.  Considerable 
evidence  was  received,  under  objection,  respecting  the  trans- 
actions leading  up  to  the  signing  of  the  contract,  and  numer- 
ous errors  are  assigned  on  the  rulings  of  the  court  in  that 
regard;  but  the  view  we  take  of  the  case  renders  it  unnec- 
essary to  consider  such  alleged  errors. 

The  rules  that  govern  the  judicial  construction  of  con- 
tracts, rightly  understood  and  properly  applied,  will  leave 
no  reasonable  doubt  respecting  the  legal  effect  of  the  one  in 
question.  It  must  be  borne  in  mind  that  the  oflSce  of  judi^ 
cial  construction  is  not  to  make  contracts  or  to  reform  them, 
but  to  determine  what  the  parties  contracted  to  do;  not  nec- 
essarily what  they  intended  to  agree  to,  but  what,  in  a  legal 
sense,  they  did  agree  to,  as  evidenced  by  the  language  they 
saw  fit  to  use.  If  the  meaning  of  the  language  is  ambigu- 
ous, the  construction  may  be  aided  by  resort  to  proof  of  the 
situation  of  the  parties,  their  acts,  and  of  the  subject  matter. 
Nilson  V.  Moraey  52  Wis.  240 ;  Sigerson  v.  Gushing^  14  Wis. 
527.  It  is  said  that  the  intention  of  the  parties  is  to  be 
sought  for  in  the  instrument  itself,  and  that  particular  words 
and  sentences  must  be  construed  so  as  to  subserve  such 
intention  {^eiseger  v.  Wheeler^  14  Wis.  101;  Johnson  v.  N. 
W.  JVaL  Tns.  Co.  39  Wis.  87);  but  that  must  be  taken  in 
connection  with  the  proviso  that  no  intention,  however 
manifest,  can  be  effectuated  unless  it  is  consistent  with  a 
meaning  that  may  reasonably  be  attributed  to  the  language 
of  the  contract.  So,  after  all,  judicial  construction  comes 
down  to  this:  What  did  the  parties  mean  by  the  language 
they  used?  Weiaeger  v.  Wheeler^  supra;  Johnson  v.  N.  W. 
Nat.  Ins.  Co.  svfpra;  T.  B.  Scott  L.  Co.  v.  JBafner-Zothman 
Mfg.  Co.  91  Wis.  667;  Jacobs  v.  Spalding,  71  Wis.  177; 
Braun  v.  Wis.  Rendering  Co.  92  Wis.  245;  Gibbons  v.  Grin- 
selj  79  Wis.  365.  Nevertheless,  while  what  the  parties  them- 
selves meant  is  a  test,  it  is  not  the  only  test  of  what  a  can- 
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tract  is  in  legal  eflfect,  for  there  is  a  limit,  as  indicated,  beyond 
which  the  courts  cannot  go  in  that  regard,  expressed  by 
standard  text  writers,  and  substantially  all  judicial  author- 
ity, in  the  language  of  Parsons  on  Contracts  (volume  2, 
p.  494),  as  follows:  "Courts  cannot  adopt  a  construction  of 
any  legal  instrument  which  shall  do  violence  to  the  rules  of 
language  or  the  rules  of  law."  Parkkurst  v.  Smithy  Willes, 
332.  "  If  we  go  beyond  this,"  says  Chief  Baron  Eybe,  in 
Gibson  V.  Minetj  1  H.  Bl.  569,  "  we  no  longer  construe  men's 
deeds,  but  we  make  deeds  for  them."  In  short,  that  mean- 
ing cannot  be  given  to  a  contract  which  cannot  be  reason- 
ably drawn  from  its  language,  for  the  purpose  of  carrying 
out  the  intention  of  the  parties  thereto,  however  clearly  es- 
tablished. It  follows  from  the  foregoing  that,  if  a  contract 
is  so  worded  that  it  cannot  be  construed  so  as  to  carry  out 
fully  the  intention  of  the  parties,  a  court  of  law  is  powerless 
to  do  more  than  to  enforce  it  so  far  as  possible,  within  the 
principles  indicated.  Stating  the  rule  in  the  language  of 
Parsons  on  Contracts  (volume  2,  p.  494):  "The  rules  of  ju- 
dicial construction  do  not  require  that  the  court  should 
always  construe  a  contract  to  mean  what  the  parties  meant, 
but  that  it  should  give  to  the  contract  such  construction  as 
will  bring  it  as  near  the  actual  meaning  of  the  parties,  as 
the  words  they  saw  fit  to  employ,  when  properly  construed, 
and  the  rules  of  law,  will  permit."  There  is  another  famil- 
iar rule  that  should  be  observed  in  the  construction  of  this 
contract.  That  is  that  effect  should  be  given,  if  possible,  to 
all  its  parts.  To  that  end,  no  part  of  the  agreement  should 
be  rejected  as  void  for  uncertainty,  or  otherwise,  if  it  will 
admit  of  any  reasonable  construction  so  as  to  sustain  it  as 
an  essential  part  of  the  contract. 

It  is  only  left  in  this  case  to  apply  the  foregoing  princi- 
ples. The  first  clause  of  the  agreement  contains  the  follow- 
ing: "We  and  each  of  us  do  hereby  agree  upon  demand  to 
pay,  or  cause  to  be  paid,  to  said  Wisconsin  Marine  dk  Fire 
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Insurance  Compa/ny  Bank,  all  loans  •  •  .  and  liahUitieSy 
of  every  kind  am,d  description^  now  owing,  or  which  may 
hereafter  become  due  or  owing,  by  said  Wilkin  Manufactur- 
ing Company  to  said  Wisconsin  Marine  &  Fire  Insurance 
Company  BankP  It  cannot  be,  and  is  not,  contended  but 
that  this  language,  by  itself,  constitutes  a  plain  joint  and 
several  obligation.  The  rules  for  judicial  construction  can- 
not be  properly  resorted  to,  to- vary  or  explain  such  language 
so  as  to  mean  anything  else,  for  the  words  are  not  suscepti- 
ble of  any  other  meaning.  The  learned  trial  court,  in  eflfect, 
destroyed  this  plain  agreement,  by  holding  that  it  was  con- 
trolled or  modified  by  the  last  clause,  providing  that  the 
signers  should  pay  in  the  proportion  which  their  several 
holdings  of  stock  bore  to  the  total  paid-up  stock  of  the  com- 
pany at  the  date  of  the  contract.  That,  clearly,  violated 
the  rule  that  effect  should  be  given,  if  possible,  to  every 
part  of  the  contract,  as  it  let  out  Wilkin  and  Morris  en- 
tirely, they  not  being  stockholders  at  the  time  of  the  execu- 
tion of  the  agreement,  notwithstanding  they  severally  agreed 
to  pay  aU  the  liabilities  of  their  principal.  It  violated  the 
rule  that  effect  cannot  be  given  to  the  intention  of  the  par- 
ties which  violates  the  rules  of  language.  It  destroyed  the 
effect  of  the  plain,  absolute  agreement  for  joint  and  several 
liability  of  the  signers  for  all  the  indebtedness^  made  in  the 
first  part  of  the  agreement.  Looking  to  the  steps  which 
led  up  to  the  making  of  the  contract,  the  court  came  to  the 
conclusion  that  the  parties  intended  to  incur  a  several  lia- 
bility proportionate  to  their  respective  holdings  of  stock, 
as  compared  with  the  whole  paid-up  stock  of  the  principal, 
and  gave  effect  to  that  intention,  by  violating  the  rule  that 
courts  can  only  go  to  the  extent  of  giving  effect  to  the  in- 
tention, so  far  as  to  bring  the  contract  as  near  thereto  as 
the  language  contained  therein,  when  properly  construed, 
and  the  rules  of  law  will  permit.  Lastly,  the  court  over- 
looked the  rule  that,  when  two  clauses  of  a  contract  are  in 
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conflict,  the  first  governs,  rather  than  the  last.  Green  Bay 
dk  M.  O.  Co.  V.  HewiU,  55  Wis.  96;  2  Pars.  Cont.  513;  Ear- 
iung  V.  Wiiie,  59  Wis.  285,  cit^  by  appellant's  counsel. 
This  is  based  on  a  very  long  and  well-established  rule  stated 
by  Blackstone  (in  book  2,  Oomm.  381),  thus:  "If  there  be 
two  clauses  so  totally  repugnant  that  they  cannot  stand  to- 
gether, the  first  will  be  received,  and  the  last  rejected." 
To  the  same  effect  are  Chitty,.Oont.  (11th  Am.  ed.),  128,  and 
Straus  V.  Wanamaker^  175  Pa.  St.  213.  In  the  last  citation, 
the  contract  contained  a  distinct  guaranty  of  fifty  per  cent, 
profit  on  a  transaction  between  the  parties,  followed  by  a 
clause  the  literal  effect  of  which  was  to  limit  or  partially  de- 
stroy such  guaranty.  The  court  said :  "  The  obvious  method 
of  construing  such  a  contract  is  to  hold  that  the  parties 
clearly  stated  their  purpose  in  the  beginning." 

The  law  is  so  well  settled  on  the  subject  that  it  cannot  be 
contended  but  that,  if  the  last  clause  of  the  contract  is  so 
repugnant  to  the  first  that  both  cannot  stand,  the  first  must 
be  taken  as  expressing  the  contract  between  the  parties. 
Sut  it  is  contended  that  a  proviso  merely  limiting  a  previ- 
ous clause  of  a  contract,  without  destroying  it,  is  not  void, 
but  must  be  considered  as  incorporated  into  and  forming  a 
part  of  the  clause  which  it  limits.  On  this,  Williams  v, 
Hathaway^  6  Ch.  Div.  544,  is  cited,  and  to  that  may  be 
added  Chase  v.  Bradley^  26  Me.  538;  Jackson  v,  Jreland,  8 
Wend.  99 ;  Butierfield  v.  Cooper^  6  Cow.  481.  Indeed,  that 
is  elementary.  Whart.  Cont.  §  673;  1  Addison,  Cont.  *186; 
Story,  Cont.  §  810.  "But,"  says  Judge  Story,  "if  the  sub- 
sequent stipulation  of  the  contract  should  restrict  what  was 
distinctly  stated  and  constitutes  a  principal  inducement  to 
the  contract,  it  will  be  of  no  effect."  That  is  really  what 
is  decided  in  Williams  v.  JIathawayj  supra.  "  The  distinc- 
tion," says  Jessel,  M.  B.,  "  has  always  been  taken  between 
a  proviso  which  is  repugnant  to  the  covenant  and  therefore 
void,  and  a  proviso  which  can  be  incorporated  into  the  cove- 
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oant  and  be  consistent  with  it."  He  limits  the  rule  that  a 
proviso  limiting  a  previous  covenant  may  stand  as  an  essen- 
tial part  of  the  contract,  to  such  as  may  reasonably  be  con- 
sidered as  incorporated  into  and  forming  a  part  of  the 
covenant,  hence  not  repugnant  to  it.  That  is  in  perfect  ac- 
cord with  the  rule  laid  down  by  Judge  Story,  to  the  effect 
that  '^if  the  subsequent  clause  contradicts  what  was  dis- 
tinctly stated,  and  constitutes  a  principal  part  of  the  con- 
tract, it  has  no  effect  upon  it."  It  is  also  in  accord  with 
the  holdings  of  this  court  on  the  subject  in  Cfreen  Bay  dk  M. 
C.  Co.  V.  HeweU,  65  Wis.  96;  Ha/rtimgv.  WiUe,  69  Wis.  289. 
Testing  the  contract  in  question  by  the  rule  last  discussed, 
it  is  clearly  apparent  that  the  last  clause  cannot  affect  the 
obligation  which  precedes  it.  The  words  whereby  each  of 
the  signers  agreed  to  ^^pay  all  of  the  liahiliiies "  of  their 
principal  are  distinct  and  unmistakable.  The  effect  which 
defendants  daim  for  the  last  clause,  and  which  the  court 
gave  to  it,  contradicte,  restricts,  and  destroys  the  first  pro- 
vision entirely  as  to  two  of  the  signers;  and  it  also  entirely 
destroys  such  clause  so  far  as  it  creates  a  joint  and  several 
liability  for  the  whole  indebtedness  of  the  principal.  That 
is  not  permissible  according  to  any  authority  to  which  our 
attention  has  been  called,  or  any  which  we  have  been  able 
to  discover. 

As  bearing  on  the  question  under  discussion,  counsel  for 
defendants  confidently  cite  Gibbons  v.  Grinsel,  79  Wis.  365, 
and  other  cases  in  this  and  other  courts,  involving  the  con- 
struction of  subscription  contracts  for  the  payment  of  the 
cost  of  constructing  creameries,  each  subscriber  to  have  an 
interest  in  the  property  corresponding  to  the  amount  of  his 
subscription.  Those  cases  are  plainly  distinguishable  from 
this.  In  Gibbons  v.  Grinsel,  which  is  a  fair  type  of  all  of 
them,  the  subscribers  agreed  to  pay  $6,000.  It  was  provided 
that  a  corporation  might  be  formed,  and  each  take  stock  to 
the  amount  of  his  subscription,  which  should  be  the  limit  of 
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his  liability.  Each  "  pledged  himself  to  the  performance  of 
his  part  of  the  agreement."  At  the  foot  of  the  contract,  each 
subscribed  his  name,  placing  the  amount  of  his  subscription 
opposite  thereto.  The  court  held  that  each  subscriber  only 
bound  himself  to  pay  the  amount  of  his  subscription,  and 
that  all  in  the  aggregate  bound  themselves  to  pay  the  full 
amount  of  ^6,000 ;  that  such  was  the  manifest  intention  of 
the  parties;  and  that  it  was  consistent  with  the  language 
used.  By  this  construction,  the  agreement  of  all  to  pay 
$6,000  was  merely  explained,  but  not  impaired,  by  the  sub- 
sequent provisions.  If  the  contracts  in  the  creamery  cases 
provided  that  the  subscribers,  and  each  of  them,  would  pay 
the  fvJl  %wm  of  $6fi00^  obviously  a  very  different  question 
would  have  been  presented,  and  a  very  different  conclusion 
respecting  the  character  of  the  contract  might  have  been 
reached. 

It  follows  from  the  foregoing  that,  whatever  was  the  in- 
tention of  the  parties  as  shown  by  their  acts  preceding  the 
signing  of  the  contract,  none  other  can  be  given  effect  to 
under  the  contract  than  that  they  jointly  and  severally  bound 
themselves  to  the  plaintiff  for  the  entire  indebtedness  of  the 
Wilkin  Manufacturing  Company  to  plaintiff,  mentioned  in 
the  complaint.  The  language  of  the  contract  does  not  admit 
of  any  other  reasonable  construction  without  violating  both 
the  rules  of  language  and  of  law.  The  foregoing  does  not 
necessarily  require  the  rejection  of  any  part  of  the  contract. 
The  effect  of  our  reasoning  is  that  the  first  paragraph  of  the 
agreement  proper  contains  a  joint  and  several  agreement  to 
pay  the  whole  indebtedness  of  the  Wilkin  Manufacturing 
Company  to  the  plaintiff,  and  that  it  must  stand  as  express- 
ing the  agreement  between  plaintiff  and  defendants.  The 
last  clause,  if  intended  to  refer  to  the  obligation  which  pre- 
cedes it,  so  restricts  and  destroys  it  that  it  cannot  be  enforced 
as  against  the  plaintiff,  whatever  the  actual  intention  of  the 
parties  was.    Such  last  clause,  however,  may  be  given  the 
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full  efTect  that  can  be  legitimately  attributed  to  it  as  fixing 
a  rale  of  contribation  between  the  defendants.  That  will 
give  to  the  agreement  a  construction  as  near  the  actual 
meaning  of  the  parties  as  the  language  they  used  to  express 
their  intention,  when  properly  construed,  and  the  rules  of 
law,  will  permit.    The  court  cannot  go  further. 

By  the  Court —  Judgment  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  directions  to  render  judgment 
in  accordance  with  this  opinion. 

A  motion  by  the  respondents  for  a  modification  of  the 
mandate  of  this  court,  or  for  a  rehearing,  was  denied,  with 
costs,  February  2,  1897,  except  that  the  mandate  was  modi- 
fied so  as  to  read  as  follows: 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  with  directions  to  enter  judgment  in 
accordance  with  this  opinion,  unless  the  trial  court,  upon  no- 
tice and  application,  in  its  discretion  and  upon  such  reason- 
able terms  as  may  be  just  and  equitable,  grants  leave  to  the 
respondents  Mann  and  Mwnhwitz  to  so  amend  their  answers 
as  to  raise  and  present  the  issue  of  reformation  of  the  con- 
tract on  which  the  action  is  based. 


In  be  Steinkb's  Will. 

Dwm^ber  16, 1896— February  t,  1897. 

Lo9t  VfiU:  Presumption  as  to  revocation:  Dedarations  of  testatrix. 

On  appeal  to  the  drcnit  court  from  a  decision  of  the  county  court 
refusing  to  admit  to  probate  a  wiU  aUeged  to  have  been  lost,  the 
proponent  produced  evidence  establishing  the  facts  that  the  testa- 
trix made  a  valid  wiU,  the  contents  of  which  were  clearly  proved^ 
and  left  it  with  the  notary  who  drew  it;  and  that  after  her  death 
it  could  not  be  found.    The  notary  could  not  testify  positively  a» 
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to  what  had  become  of  it,  but  thought  the  testatrix  had  taken  and 
retained  it  Held,  that  the  presumption  of  revocation  arising  from 
her  alleged  possession  of  it  and  its  disappearance  was  rebutted 
by  evidence  of  frequent  declarations  by  the  testatrix,  up  to  within 
three  days  of  her  death,  that  it  was  still  in  existence,  unchanged, 
and  in  the  possession  of  such  notary,  and  that  the  will  was  prop- 
erly admitted  to  probate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Chas.  V.  Baedeen,  Judge.    Affirmed. 

Appeal  from  a  judgment  of  the  circuit  court,  establishing 
and  admitting  to  probate  an  alleged  lost  will  of  Marie 
Steinke,  deceased. 

Louise  Strehlow  presented  a  petition  to  the  county  court 
of  Milwaukee  county,  stating,  in  substance,  the  death  of  said 
Marie  Steinke  on  the  28th  of  October,  1893,  having  previ- 
ously made  and  executed  her  last  will  and  testament,  in 
which  Frank  Mueller  was  named  as  the  executor,  said  de- 
ceased being  at  the  time  of  her  death  an  inhabitant  of  Mil- 
waukee county;  that  her  heirs  at  law  were  the  said  Louise 
Strehlow^  and  John  Steinke,  and  two  children  therein  named 
of  Johanna  Tietje,  a  deceased  daughter  of  the  said  deceased ; 
that,  about  one  year  previous  to  her  death,  the  said  Marie 
Steinke  made  and  executed  her  will,  and  deposited  the 
same  for  safe  keeping  with  one  Charles  Holzhauer,  and, 
after  the  death  of  her  said  mother,  she  went  to  his  office  to 
obtain  the  will  from  him,  so  as  to  propound  the  same  for 
probate,  but  was  informed  that  the  will  was  not  in  his  cus- 
tody, and  that  the  testatrix,  Marie  Steinke,  had  called  for 
and  taken  it  away,  and  never  returned  it  to  him,  where- 
upon she  made  a  thorough  inspection  of  and  search  among 
the  title  papers  of  said  Marie  Steinke,  but  the  said  will  could 
not  be  found,  and  had  evidently  been  misplaced,  and  was 
lost. 

She  stated  the  provisions  of  the  will  in  substance:  That 
(1)  she  gave  and  devised  the  west  thirty  feet  of  lot  3,  block 
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225,  Brown's  addition,  Ninth  ward,  city  of  Milwaukee,  to 
the  petitioner,  Louise  Strehlow;  second,  she  gave  and  de- 
vised to  her  son,  John  Steinke,  the  east  ten  feet  of  lot  3,  and 
west  twenty  feet  of  lot  4,  block  226,  in  said  Brown's  addi- 
tion; third,  she  gave  and  bequeathed  to  each  of  her  said 
grandchildren  the  sum  of  $200,  to  be  paid  by  Louise  Strehr 
lowj  with  interest  at  six  per  ceht. ;  fourth,  she  named  Frank 
Mueller  as  her  executor.  ' 

A  hearing  was  had  upon  said  petition,  Franklin  A.  Becher 
having  been  appointed  guardian  ad  litem  of  the  minors  in- 
terested in  the  proceeding.  The  county  court  refused  to 
admit  said  alleged  will  to  probate,  and  the  petitioner,  Louise 
Strefdow^  appealed  from  such  determination  to  the  circuit 
court  for  Milwaukee  county,  where,  after  a  trial  and  hearing, 
said  will  was  allowed  and  established  as  a  lost  will,  in  sub- 
stance as  stated  in  said  petition,  and  also  as  bequeathing  to 
her  said  daughter,  Louise  Strehlow^  and  her  son,  John  Steinke, 
her  "  few  personal  household  articles  of  furniture." 

The  minor  grandchildren,  by  their  guardian  ad  litems  ap- 
pealed from  the  judgment  of  the  circuit  court.  The  finding 
of  the  trial  judge  purports  to  set  forth  at  length  the  sub- 
stance of  the  evidence  in  the  circuit  court,  and  finds  that 
the  appellant  and  respondents,  by  their  counsel,  having  ad- 
mitted that  the  several  bequests  and  dispositions  of  her 
estate  by  deceased  were  correct,  and  as  stated  by  the  wit- 
nesses^ the  only  issue  of  fact  to  be  found  is,  Was  the  will 
of  Marie  Steinke,  deceased,  in  existence  at  the  time  of  her 
death,  and  did  she  die  believing  it  was  in  the  care  and  cus- 
tody of  Charles  Holzhauer,  with  whom  it  was  placed?  that 
the  said  will  was  duly  executed  in  February,  1893,  and  de- 
livered to  the  care  of  the  custodian,  at  her  request;  that 
she  did  not  have  access  thereto,  and  at  the  time  of  her  death 
she  fully  believed  her  last  will  and  testament  was  in  exist- 
ence, and  in  the  care  and  custody  of  the  person  to  whom  she 
had  so  intrusted  it;  that  she  intended  to  dispose  of  her  whole 
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estate  by  will,  and  died  believing  she  had  done  so;  and  that 
there  was  no  evidence  to  show  that  she  had  received  the  will 
again,  or  had  destroyed  it  or  authorized  its  destraction,  or 
had  taken  it  oat  of  the  possession  of  the  person  who  had  so 
received  it. 

For  the  appellants  there  was  a  brief  by  F.  A.  Bech^r^  in 
pro.  per.j  and  Dahlberg  dk  Becker^  attorneys,  and  oral  argu- 
ment by  S.  W.  DahJherg,  They  argued  that  the  burden  of 
proof  was  upon  the  proponent  to  establish  that  the  will  was 
lost  or  accidentally  destroyed.  The  presumption  is  that,  if 
it  cannot  be  found,  it  has  been  revoked,  and  that  presump- 
tion can  be  overcome  only  by  positive  proof.  JamUon  v. 
Snyd^^  79  Wis.  286;  Cassoday,  Wills,  §  356;  Thornton,  Lost 
Wills,  §  56;  Schultz  v.  Schultz,  35  N.  Y.  653;  Betta  v.  Jackh 
son,  6  Wend.  173;  Idley  v.  Bowen^  11  id.  227. 

For  the  respondent  there  was  a  brief  by  Keefe  <6  Brandy 
and  oral  argument  by  J.  G.  Keefe. 

PiNNEY,  J.  The  evidence  clearly  shows  that  the  deceased, 
early  in  1893,  duly  made  and  executed  her  last  will  and  tes- 
tament, disposing  of  all  her  property  in  the  manner  and  to 
the  persons  stated  in  the  judgment  of  the  circuit  court,  and 
that  she  delivered  it  for  safe  keeping  into  the  hands  of  Mr. 
Holzhauer,  the  notary  who  drew  it.  She  died  October  28, 
1893,  and  the  evidence  shows  in  the  full  belief  that  her  said 
will  still  remained  in  the  hands  and  safe  keeping  of  Holzhauer. 
Two  days  after  the  death  of  the  testatrix,  application  hav- 
ing been  made  by  Jtf>«.  Strehlow^  one  of  the  devisees,  he  was 
unable  to  find  it  in  his  safe,  where  he  kept  divers  wills 
which  he  had  drawn,  or  elsewhere. 

He  testified  that  he  was  nnder  the  impression  that  she 
had  called  for  it,  and  that  he  had  let  her  take  it,  and  he  so 
testified,  in  substance,  in  the  county  court.  But  on  the  trial 
in  the  circuit  court  he  was  unable  to  say  with  any  certainty 
that  he  had  so  delivered  it,  or  to  remember  that  he  had  ever 
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parted  with  it  to  any  one.  At  one  time  it  appears  that  he 
thought  he  might  have  delivered  it  to  the  county  judge, 
after  the  death  of  the  testatrix,  and  inquired  at  his  oflSce 
for  it,  and  had  made  thorough  search  for  it,  but  without 
avail.  He  further  testified  that,  after  the  will  was  made, 
he  could  not  remember  what  was  done  with  it;  that  he  re- 
membered of  having  the  will  in  his  possession  since  that 
time,  in  his  safe,  but  did  not  know  what  had  happened  to 
it;  that  he  remembered  that  Mt%.  Strehlow  came  to  him, 
after  the  death  of  the  testatrix,  and  asked  for  it;  that  he 
searched  for  the  will,  and  did  not  know  where  it  was;  that 
no  one  could  have  taken  it  out  of  his  safe  without  his  knowl- 
edge or  consent;  that  the  testatrix  called  at  his  office  as 
many  as  three  or  four  times  for  the  will,  and  he  had  loaned 
it  to  her,  or  let  her  take  it,  and  that  he  could  not  tell  how 
long  she  had  kept  it  on  such  occasions  before  returning 
it;  that  he  did  not  remember  when  she  got  it  the  last  time, 
or  that  she  returned  it;  that,  if  she  returned  it,  he  would 
have  had  it  in  his  safe  at  the  time  of  her  death ;  that  she  did 
not  send  any  one  to  him  to  get  it ;  and  that  he  knew  she 
did  not  return  it  the  last  time  she  got  it,  and  that  he  had 
not  got  it;  that,  at  the  last  time  she  called  on  him,  she  was 
weak,  and  walked  with  difficulty. 

His  testimony  on  the  subject  is  qnite  unsatisfactory.  The 
testatrix  was  a  person  considerably  advanced  in  years,  and 
her  last  illness  was  of  brief  duration.  About  three  days  be- 
fore her  death,  it  appears  that  she  told  her  daughter,  Mrs. 
St^eJdoWj  that  she  had  not  made  any  change  in  her  will;  that 
it  should  remain  as  she  had  made  it,  and  ^'  that  Mr.  Holz- 
hauer  has  the  will."  Mrs.  Otto  testified  that,  on  the  Tues- 
day before  she  was  taken  sick,  the  testatrix  stated  to  her 
how  she  had  disposed  of  her  property,  and  that  "  the  will 
was  at  Holzhauer's ; "  and  it  was  shown  that  three  days  before 
her  death  she  made  substantially  the  same  statement  to  Ida 
Weisenberg;  that  she  had  frequently  spoken  to  her  about 
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the  willy  and  on  each  occasion  had  said  that  the  will  ^^  was 
over  to  Holzhauer's,"  and  on  the  evening  of  that  day  she 
made  the  same  statement,  in  substance,  to  Sophia  Wichmann. 
Mrs.  Lempke  testified  that  the  testatrix,  then  being  qaito 
weak,  told  her,  three  days  before  her  death,  that,  if  she 
^^  could  get  up  again,  she  would  go  to  Holzhauer^s,  and  have 
her  will  qualified  or  destroyed  or  changed,"  and  told  her  that 
the  will  was  at  Holzhauer's.  After  her  death,  it  could  not 
be  found  with  her  papers  or  effects. 

The  evidence,  as  to  her  clear  and  repeated  declarations, 
satisfactorily  shows  that  she  believed  from  a  period  of  time 
when  she  became  unable  to  go  and  get  it,  up  to  the  time  of 
her  death,  that  Holzhauer  still  had  and  held  her  will.  If  it 
satisfactorily  appeared  that  Holzhauer  returned  the  will  to 
her,  and  it  was  last  known  to  be  in  her  possession,  and  after 
her  death  could  not  be  found,  a  prima  faoie  presumption 
would  arise  that  she  had  destroyed  it,  with  the  intention  of 
revoking  it, — a  presumption  subject  to  be  rebutted  by  com- 
petent evidence.  Her  declarations  upon  the  subject  of  the 
existence  or  nonexistence  of  the  will  and  its  custody,  up  to 
or  within  a  short  time  previous  to  her  death,  are  competent 
evidence  to  rebut  such  presumption,  and  to  show  that  she 
died  in  the  belief  that  the  will  was  still  in  existence  as  a 
valid  disposition  of  her  estate. 

This  subject  is  fully  considered  in  In  re  Valentine^s  Willy 
93  Wis.  45,  where  the  authorities  on  this  subject  are  collated 
and  cited  by  Cassoday,  C.  J.,  and  the  point  vital  on  this  ap- 
peal is  expressly  ruled.    * 

If  Holzhauer  delivered  to  her  the  will  and  she  failed  to 
return  it,  we  think  that  the  evidence  is  sufficient  to  rebut 
any  presumption  of  revocation  by  its  destruction  by  the  tes- 
tatrix or  by  her  authority.  If  he  is  mistaken  in  this  respect 
and  the  will  was  left  with  him,  then,  and  in  any  view  that 
may  be  taken  of  the  evidence,  it  was  properly  regarded  as 
a  lost  will  and  established  as  such,  and  the  judgment  of  the 
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circait  coart  that  it  be  allowed  and  admitted  to  probate  in 
the  county  court,  as  provided  by  law,  is  correct,  and  should 
be  affirmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


BuicBALSK  and  another,  Plaintiffs  in  error,  vs.  Pbehl  and 
another.  Defendants  in  error. 

December  18, 1896  —  February  S,  1897. 

Writ  of  error:  Limitation  of  appeals. 

The  provision  ofch.  215,  Laws  of  1895,  prohibiting  appeals  to  the  su- 
preme court  from  judgments  in  which  the  amount  involved, 
exclusive  of  costs,  is  less  than  $100,  unless  the  judge  of  the  trial 
court  shaU  certify  that  certain  material  questions,  therein  speci- 
fied, are  involved,  does  not  apply  to  writs  of  error. 

Ejrrob  to  review  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  E.  N.  Austin,  Judge.    Affirmed. 

The  case  is  suf9ciently  stated  in  the  opinion. 

JP\  J.  Lenichechj  for  the  plaintiffs  in  error. 

For  the  defendants  in  error  the  case  was  submitted  on  the 
brief  of  Sylvester^  Scheiher^  Riley  <6  Orik. 

Gassoday,  0.  J.  This  action  is  to  recover  for  an  alleged 
instalment  of  rent,  commenced  in  justice's  court,  and  from 
the  judgment  rendered  therein  the  case  was  taken  by  ap- 
peal to  the  superior  court  of  Milwaukee  county,  where  the 
case  was  retried.  At  the  close  of  the  plaintiffs*  testimony 
the  court  directed  a  verdict  in  favor  of  Peehl  and  wife  for 
$43.15,  and  to  reverse  the  judgment  entered  thereon  the 
JSumbaleks  sued  out  this  writ  of  error. 

The  defendants  in  error  have  moved  to  dismiss  the  writ, 
as  being  prohibited  by  ch.  215,  Laws  of  1895.    Since  that 
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chapter  only  relates  to  appeals,  and  not  to  writs  of  error,  it 
is  manifest  that  the  case  at  bar  does  not  come  within  its 
prohibition.  True,  the  word  appeal  is  sometimes  used 
broadly  to  denote  the  general  nature  of  appellate  jurisdic- 
tion, and  in  that  sense  may  include  a  writ  of  error,  and  so  a 
writ  of  error  may,  in  such  broad  sense,  include  an  appeal. 
But  the  one  had  its  origin  in  the  civil  law,  and  the  other  in 
the  common  law.  Wiaca/rt  v.  Dauchy^  3  Dall.  327.  The 
distinction  between  them  has  generally  been  maintained  in 
practice,  and  is  expressly  recognized  by  our  statutes. 

Whether  a  writ  of  error  will  lie  in  a  case  like  this  was  not 
argued  by  counsel,  and  is  not  here  determined.  While  our 
constitution  prevents  the  legislature  from  prohibiting  writs 
of  error,  yet  that  provision  did  not  enlarge  the  scope  of  the 
writ  as  it  existed  when  the  constitution  was  adopted,  nor 
prevent  the  legislature  from  making  reasonable  regulations 
in  respect  to  its  use.  Const.  Wis.  art.  I,  seos  21 ;  Jackson  v. 
State,  81  Wis.  131,  and  cases  there  cited;  Smith  v.  Packardj 
12  Wis.  371;  Zombardv.  Cowhwm,  34  Wis.  300;  Crocker  v. 
State,  60  Wis.  553,  and  cases  there  cited ;  State  ex  rel.  Larkin 
V,  Ryan,  70  Wis.  683.  For  the  purposes  of  this  case,  we  as- 
sume that  the  writ  of  error  properly  brought  the  record 
before  us  for  consideration,  and  -hence  deny  the  motion  to 
dismiss  the  writ. 

The  bill  of  exceptions  is  not  certified  to  contain  all  the  evi- 
dence. It  does  state  that  the  defendants  offered  no  evidence. 
The  only  exception  in  the  record  is  to  the  direction  of  a 
verdict  in  favor  of  the  plaintiffs.  Upon  this  record  we  can- 
not say  that  such  direction  was  error.  On  the  other  hand, 
such  direction  of  the  verdict  seems  to  have  been  correct. 

By  the  Court — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Milwaukee  Masons  &  Buildebs'  Assooiation,  Appellant| 
VB.  NiBZEEowBKi,  Eespondent. 

December  19, 1896— February  if,  1897. 

'Combination  in  restraint  of  business:  Monopolies:  Contract  against 
public  policy:  Consideration  of  note:  Entry  of  judgment:  Costs, 

1.  A  combination  by  an  association  of  masons  and  building  contractr 
ors,  embracing  more  than  four  fifths  of  those  classes  in  a  city,  to 
suppress  fair  and  free  competition  in  bidding  for  contracts,  evi- 
denced by  private  by-laws  requiring  every  member  to  submit  all 
bids  proposed  to  be  made  by  him  to  such  association,  and  if  found 
to  be  the  lowest  bidder  and  entitled  to  the  contract,  to  add  to  such 
bid,  before  submitting  it  to  the  owner  or  architect  of  the  proposed 
building,  six  per  cent  of  the  contract  price,  which  he  is  to  pay  to 
-the  association,  and  give  it  his  note  therefor,  and  in  that  manner 
•to  exact  from  owners  six  per  cent  in  excess  of  a  fair  price,  is  con- 
trary to  public  policy,  unlawful,  and  void, 

"2.  A  note  given  to  such  association  by  a  member  thereof  for  the  per- 
centage required  by  such  a  by-law  to  be  paid  on  a  contract  taken 
is  founded  upon  an  unlawful  consideration,  and  is  therefore  void 
and  will  not  be  enforced. 

S,  It  is  the  evident  intent  of  our  statute  (S.  <fe  R  Ann.  Stata  sea  28Q4a) 
that  the  attorney  for  the  party  in  whose  favor  a  verdict  is  ren- 
dered shall  prepare  and  deliver  to  the  clerk  the  proper  judgment 
to  be  entered  thereon,  and  the  clerk  is  required  to  tax  the  costs  on 
•the  application  of  such  party  and  insert  them  in  the  judgment, 
upon  three  days'  notice  to  the  other  party.  If  the  prevailing  party 
fails  thus  to  perfect  his  judgment  within  sixty  days  after  the  ver- 
dict, or,  in  case  of  a  stay,  within  thirty  days  after  the  stay  expires, 
he  loses  his  right  to  costs,  and  the  clerk  must  enter  the  proper 
judgment  without  costs.  The  mere  pendency  of  a  motion  for  a 
new  trial  does  not  operate  as  a  stay  of  proceeding& 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  0.  Ludwig,  Judge.  Affi9*medy  except  as  to 
costs. 

This  action  was  brought  to  recover  the  sum  of  $2,289 
claimed  as  a  balance  due  upon  a  promissory  note  for  $4,266, 
.^ven  by  the  defendant  to  the  plaintiff  corporation  by  the 
Vol.95— 9 
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name  and  style  of  the  Masons  cfe  Builders*  Association^  pay- 
able one  year  and  three  months  after  date.  The  defense 
was  that  the  note  was  without  legal  consideration,  and  void ; 
that  the  pretended  consideration  was  contrary  to  public  pol- 
icy and  good  morals,  and  that  the  note  was  given  by  and 
secured  from  the  defendant,  who  was  a  member  of  the  said 
association,  pursuant  to  a  secret  combination  and  confedera- 
tion of  the  plaintiff  and  its  members  to  exact  of  and  from 
citizens  of  Milwaukee,  Wisconsin,  desiring  to  erect  and  con- 
struct buildings,  a  sum  equal  to  six  per  cent,  in  excess  of  the- 
actual  cost  and  value  of  the  work  to  be  done,  and  by  secret 
means  to  prevent  and  suppress  competition  in  bidding  for 
such  work;  that  the  note  in  question  was  given  and  received 
for  the  purpose  and  as  a  means  of  carrying  into  effect  such 
alleged  unlawful  combination.  There  was  practically  na 
dispute  as  to  the  facts,  and  at  the  close  of  the  evidence  the 
court  directed  a  verdict  for  the  defendant.  From  a  judg- 
ment thereon  against  the  plaintiff  for  costs,  plaintiff  ap- 
pealed. 

At  the  time  the  note  was  given,  the  membership  of  the- 
corporation  plaintiff  comprised  about  sixty  of  the  seventy 
or  seventy-jBive  mason  contractors  in  Milwaukee.  The  ma- 
sons and  builders  thinking  that  they  were  not  receiving  fair 
treatment  in  the  matter  of  bids  for  and  letting  work  from 
owners  and  their  architects,  the  association  devised  and 
adopted  certain  rules  and  by-laws  in  relation  to  bids  and 
contracts,  as  a  protection  against  the  practices  of  which  they 
complained.  The  association  had  two  sets  of  by-laws,  one 
of  which  was  for  general  distribution,  and  the  other,  under 
which  they  carried  on  their  operations,  was  private.  They 
had  contracts  with  material  men  in  the  city  by  which  mem- 
bers who  complied  with  the  private  by-laws  could  and  did,, 
notably  in  purchases  of  brick  of  the  Brickmakers'  Associa- 
tion, receive  rebates  of  thirty-three  and  one-third  per  cent, 
upon  all  material  necessary  for  their  contracts,  and  they 


Digitized  by 


Google 


Wifl.]  JANUARY  TERM,  1897.  131 

Milwaukee  Masons  Sc  Builders'  Association  ▼&  NiezerowsU. 

were  thus  enabled  to  underbid  nonmembers  for  doing  such 
work. 

By  reason  of  the  city  ordinances,  all  buildings  within  fire 
limits  were  required  to  be  constructed  of  brick,  stone,  or 
other  fireproof  material,  and  by  the  plaintiflTs  private  by- 
laws, if  brick  was  purchased  in  Chicago,  or  outside  of  Mil- 
waukee, where  it  could  be  procured  much  cheaper  than  of 
the  Brlckmakers'  Association,  the  members  of  the  plaintiff 
association  were  required  to  charge  $2  more  per  thousand 
for  laying  them,  $1.25  of  which  went  to  the  Srickmakers' 
Association  of  Milwaukee,  and  seventy-five  cents  to  the 
plaintiff  association;  which  it  was  contended  enabled  the 
Brickmakers'  Association  to  maintain  general  high  prices, 
and  to  make  such  discount  to  members  of  the  plaintiff  asso- 
ciation. By  the  private  by-laws  of  the  plaintiff  it  was  re- 
quired of  all  its  members  who  wished  to  compete  for  any 
contract  or  job,  public  or  private,  to  bring  their  bids  to  the 
rooms  of  the  association  the  day  preceding  the  one  on  which 
bids  were  to  be  submitted  to  the  person  desiring  to  build,  or 
his  architect  or  agent,  when  a  committee  of  such  bidders 
was  appointed  by  a  chairman,  one  of  their  number,  who  was 
to  inspect  the  bids  and  determine  who  was  the  lowest  bid- 
der. Such  lowest  bidder  was  then  required  to  add  sio)  per 
cent  to  the  amount  of  bis  bid,  before  he  could  submit  it  to  the 
person  for  whose  work  he  was  competing,  or  to  his  architect 
or  agent.  In  case  his  bid  was  eight  per  cent,  or  more  lower 
than  the  next  lowest  bid,  the  bidders  present  were  to  deter- 
mine how  much  should  be  added,  over  said  six  per  cent,  to 
his  bid.  All  bids  made  by  members  were  to  be  made  at  the 
rooms  of  the  association,  and  at  no  other  place;  and  after 
bids  had  been  submitted  to  the  owner  or  architect  no  mem- 
ber was  allowed  to  change  his  bid,  or  do  the  work  except 
at  the  figures  given  in  such  bid.  Members  who  did  not 
comply  with  the  rules  in  submitting  their  bids  to  the  asso- 
ciation were  ^'  under  no  circumstances  to  submit  a  bid  for 
the  work." 
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Another  private  rule  was  that  "  no  member  shall  give  a 
bid  to  any  owner  or  architect  for  changes  or  additions  to 
work  under  contract.  The  original  contractor  shall  have 
the  right  to  bid  on  such  changes  or  additions  without  compe- 
titiouy  unless  the  amount  is  larger  than  the  contract;  but 
other  bidders  shall  go  mfor  the  accommodation  of  the  owner, 
after  arranging  the  8aw£  with  the  original  contractor,  who 
will  pay  only  six  per  cent,  of  such  work;  the  other  bidders 
having  no  voice  in  making  such  bid."  The  successful  bidder, 
upon  signing  a  contract,  was  required  to  report  to  the  asso- 
ciation certain  particulars  thereof,  and  file  the  contract  with 
the  secretary  within  three  days  thereafter.  Another  of  said 
rules  required  him  to  pay  six  per  cent,  of  each  estimate  to 
the  secretary ;  and  when  the  roof  was  on  the  building  he 
was  to  pay  his  percentage  in  full,  whether  he  had  received 
payment  in  full  or  not.  Members  were  subject  to  certain 
fines  for  noncompliance  with  by-laws. 

In  the  summer  of  1892,  and  while  a  member  of  the  asso- 
ciation plaintiff,  the  defendant  became  the  successful  bidder 
for  building  the  Qesu  Church  in  Milwaukee,  for  the  sum  of 
$71,000,  but  he  submitted  his  bid  for  doing  the  work  directly 
to  the  congregation,  and  did  not  submit  it  to  the  association 
plaintiff,  and  there  was  no  addition  of  six  per  cent.'  made  to 
his  bid  for  its  benefit.  The  association  claimed  that  the  de- 
fendant should  give  his  note  for  the  usual  percentage  of  six 
per  cent.,  and,  after  he  had  been  visited  by  a  committee,  he 
was  notified  to  attend  a  special  meeting  to  consider  the  sub- 
ject, when,  after  some  discussion,  he  finally  gave  the  note  in 
question  for  the  required  amount,  it  being  understood  that 
he  would  remain  a  member. 

He  testified,  in  substance,  that  he  had  other  contracts,  and 
he  apprehended  that  if  he  did  not  give  the  note  the  associa- 
tion might  cut  him  oflf,  and  he  would  have  trouble  in  relation 
to  his  work;  that  he  understood,  if  he  did  give  it,  he  would 
have  the  benefit  of  the  association  in  rebates.    He  also  tes- 
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tified  that  he  had  rebates  on  material  for  the  church  work, 
but  that  he  got  them  by  reason  of  prompt  payment,  and  not 
through  the  association.  The  ordinary  method  of  getting 
rebates  was  by  obtaining  a  slip  for  that  purpose  from  the 
secretary,  but  the  evidence  showed  also  that  they  were  fre- 
quently arranged  between  the  material  men  and  members. 
The  eWdence  showed  that  the  only  consideration  for  the 
note  was  the  benefits  and  advantages  received  by  the  defend- 
ant, or  expected  to  be,  such  as  were  provided  and  secured  by 
said  by-laws  and  the  methods  of  transacting  business  under 
them. 

For  the  appellant  there  were  briefs  by  A.  J.  Eimermann 
and  Hoyt^  Ogden  &  Ohoellj  and  oral  argument  by  F.  M. 
Hoyt,  They  argued,  inter  alia^  that  to  make  the  plaintiff 
association  an  unlawful  combination  there  must  be  proof 
that  it  was  organized  for  the  purpose  of  exacting  a  higher 
and  greater  sum  out  of  the  building  public,  and  also  that 
such  combination  was  complete,  so  that  the  public  was  at 
the  mercy  of  the  members  thereof.  Kellogg  v.  Larkm^  3  Pin. 
123, 131 ;  LauhenJieimer  v.  Mann^  17  Wis.  542 ;  National  Ben, 
Co.  V.  Union  Hospital  Co.  11  L.  R.  A.  437;  Bichardson  v. 
Buhl^  6  id.  457.  It  must  also  appear  that  the  public  has  suf- 
fered by  reason  of  the  combination.  Leslie  v.  Zorillard^  1 
L.  R.  A.  456;  Diamond  Match  Co.  v.  Boeber,  106  K  Y.  473; 
Homer  v.  Graves^  7  Bing.  735 ;  People  v.  North  Biver  S.  B. 
Co.  2  L.  R.  A.  39.  The  defendant  could  not  attack  the  note, 
even  if  the  contract  was  unlawful.  National  Distilling  Co, 
V.  Cream  City  Imp.  Co.  86  Wis.  352. 

For  the  respondent  there  was  a  brief  by  Austvn  <&  Fehry 
and  oral  argument  by  W.  H,  Austi/n. 

PiNNET,  J.  1.  The  question  to  be  determined  is  whether 
the  benefits  and  advantages  which  the  defendant  was  entitled 
to  receive,  as  a  member  of  the  association,  in  consequence 
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of  condactlng  its  business  under  and  in  pursuance  of  the  by- 
laws already  noticed,  constitute  a  lawful  consideration  for 
the  note.  The  manifest  purpose  of  the  private  by-laws  was, 
by  means  of  the  combination  thus  effected,  to  suppress  fair 
and  free  competition  in  bidding  for  building  contracts  in 
Milwaukee,  aAd  by  such  combination  and  method  of  bidding, 
upon  its  face  apparently  fair  and  free  from  objection,  but  in 
fact  unfair  and  delusive,  to  compel  owners  to  pay  for  the 
erection  of  buildings  the  sum  of  six  per  cent,  in  excess  of 
what  they  would  be  otherwise  obliged  to  pay  for  them  if 
fairly  let  to  the  lowest  bidder,  uninfluenced  by  such  com- 
bination. It  seems  to  us  that  the  restraint  put  upon  the 
rights  of  proprietors  by  the  provisions  of  these  by-laws  or 
rules,  as  well  as  the  entire  scheme  thus  disclosed,  is  contrary 
to  public  policy,  and  therefore  void.  Agreements  in  restraint 
of  trade  are  against  public  policy  and  void,  unless  founded 
upon  a  valuable  consideration,  and  limited  as  regards  time, 
space,  and  the  extent  of  the  trade,  to  what  is  reasonable 
under  the  circumstances  of  the  case.  All  such  arrangements 
tend  to  deprive  the  public  of  the  services  of  parties  in  the 
employments  and  capacities  in  which  they  are  most  useful, 
and  they  tend  to  expose  the  public  to  the  evils  of  monopoly. 
Hichards  v.  AmeriaaTjt,  D.  c&  S.  Co.  87  Wis.  512,  and  cases 
cited.  In  Leather  Cloth  Co.  v.  Lorsont^  L.  R.  9  Eq.  345,  it 
was  said:  "All  restraints  upon  trade  are  bad,  as  being  in 
violation  of  public  policy,  unless  they  are  actually,  and  not 
unreasonably,  for  the  protection  of  parties  dealing  legally 
with  some  subject  matter  of  contract."  The  test  whether 
the  restraint  is  reasonable  is  laid  down  in  Horixer  v.  Craves, 
7  Bing.  735, 743,  where  it  is  said :  "  The  question  is  whether 
the  restraint  is  such  only  as  to  afford  du  fair  protection  to  the 
interests  of  the  party  in  favor  of  whom  it  is  given,  and  not 
80  large  as  to  interfere  with  the  interests  of  the  public.  What- 
ever restraint  is  larger  than  the  necessary  protection  of  the 
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party  can  be  of  no  benefit  to  either.  It  can  only  be  oppres- 
sive; and,  if  oppressive,  it  is,  in  the  eye  of  the  law,  nnresr 
sonable." 

The  combination  in  question  is  contrary  to  public  policy, 
and  strikes  at  the  interests  of  those  of  the  public  desiring  to 
build,  and  between  whom-  and  the  association  or  the  mem- 
bers thereof,  there  exist  no  contract  relations;  and  it  is  not 
distinguishable  in  principle  from  the  case  of  nUton  v.  Ech- 
erdey^  6  El.  &  Bl.  47,  64,  65.  While  all  reasonable  stipula- 
tions and  means  to  protect  labor  or  trade  are  laudable,  we 
must  hold  that  the  means  here  sought  to  be  employed  are 
such  as  the  law  will  not  sanction.  We  must  consider  what 
may  be  done  under  such  an  agreement,  and  the  result  which 
it  will  necessarily  produce.  As  already  pointed  out,  the  op- 
-eration  of  this  combination,  under  its  private  by-laws,  is  to 
suppress  free  and  fair  competition  in  bidding  for  contracts, 
and  by  delusive  and  deceptive  means  members  of  the  asso- 
ciation are  enabled  to  exact  from  owners  a  higher  price  for 
buildings  than  they  would  otherwise  have  to  pay.  In  the 
matter  of  changes  or  additional  work,  all  competition  by 
other  members  of  the  association  is  prohibited,  unless  the 
amount  exceeds  the  original  contract  price.  And  as  the 
membership  of  the  association  embraces  nearly  six  sevenths 
ofjthftjaason  builders  in  Milwaukee,  the  combmation  not 
only  tends  to~^suppress  competition,  but  operates  most  un- 
justly towards  builders  not  members  of  the  association. 
The  restraint  thus  imposed  on  the  trade  is  neither  fair  nor 
reasonable. 

In  People  v.  North  River  S.  R.  Co.  2  L.  K.  A.  33,  40,  it 
was  said  that  '^  all  the  cases,  ancient  and  modern,  agree  that 
a  combination,  the  tendency  of  which  is  to  prevent  general 
competition,  and  to  control  prices,  is  detrimental  to  the  pub- 
lic, and  consequently  unlawful;"  and  many  cases  are  there 
cited,  and  in  the  note,  to  the  same  effect. 

In  Hooker  v.  Vandewatery  4  Denio,  349,  it  was  held  that 
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an  agreement  between  the  proprietors  of  five  lines  of  boats 
engaged  in  the  business  of  forwarders  on  the  Erie  and  Os» 
wego  canals,  to  run  for  the  remainder  of  the  season  at  cer- 
tain rates  for  freight  and  passage  then  agreed  on,  and  ta 
divide  the  net  earnings  among  themselves  in  certain  propor- 
tions, was  a  conspiracy  to  commit  an  act  injurious  to  trade, 
and  consequently  void.  The  object  expressed  in  the  agree- 
ment was  the  "  establishing  and  maintaining  fair  and  uni- 
form rates  of  freight,  and  equalizing  the  business  among 
thtemselves,  and  to  avoid  all  unnecessary  expense  in  doing 
the  same."  Of  this,  Jbwbtt,  J.,  observed:  "  The  object  of 
the  agreement,  as  expressed  in  the  written  contract,  was^ 
plausible  enough,  but  it  was  impossible  to  conceal  the  real 
intention."  He  added  that  "  the  great,  if  not  the  sole,  ob- 
ject of  the  agreement  was  to  destroy  rivalry,  and  keep  up 
the  prices  to  certain  rates  fixed  by  themselves."  Stanton  v. 
Alleriy  5  Denio,  434:,  was  a  very  similar  case,  where  it  was- 
held  the  agreement  was  void  at  common  law,  as  contravene 
ing  public  policy  and  injurious  to  the  interests  of  the  state; 
Morris  Hun  0.  Co.  v.  Barclay  O.  Co.  68  Pa.  St.  186;  Cen- 
tral  Ohio  S.  Co.  v.  Guthrie,  35  Ohio  St.  672;  Craft  v.  Mo- 
Conotcghy,  79  111.  346;  More  v.  Bennett,  15  L.  R.  A.  321,  Wa 
HI.  69;  Texas  Standard  Oil  Co.  v.  Adoue,  15  L.  E.  A.  598, 
602,  603,  83  Tex.  650;  Anderson  v.  Jett,  6  L.  E.  A.  390,  ^% 
Ky.  375.  These  are  all  cases  quite  in  point,  and  show  that 
the  restraint  on  trade  produced  by  this  combination  is  un- 
reasonable, and  without  legal  sanction. 

The  true  test  of  the  illegality  of  a  combination  to  restrain? 
business  or  trade  is  its  effect  upon  the  public  interests;  that 
is  to  say,  of  those  outside  of  the  combination.  Nester  v. 
Continental  B.  Co.  161  Pa.  St.  473.  In  Atcheson  v.  MaUony. 
43  K  T.  147, 149,  it  was  said  that  "The  true  inquiry  is,  la 
it  the  natural  tendency  of  such  an  agreement  to  injuriously 
influence  the  public  interests?  The  rule  is  that  agreements- 
wbich,  in  their  necessary  operation  upon  the  action  of  th& 
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parties  to  them,  tend  to  restrain  their  natural  rivalry  and 
competition,  *and  thus  to  result  in  the  disadvantage  of  the 
public,  or  of  third  parties,  are  against  the  principles  of  sound 
public  policy,  and  are  void."  If,  from  the  plaintiflPs  owa 
showing  or  otherwise,  a  cause  of  action  appears  to  arise 
ex  turpi  causa,  the  court  will  not  allow  a  recovery.  The 
maxim  is  J5b  dolo  malo  actio  non  oritur.  The  defendant 
may  properly  invoke  the  maxim  that  in  such  csLses  potior 
est  conditio  defendentis.  The  court  refuses  to  interfere  in 
such  cases,  not  on  account  of  the  defendant,  but  in  the 
larger  interests  of  the  public.  JVester  v.  Continental  B.  Co. 
supra;  Hooker  v.  Vandewater,  4t  Denio,  352.  In  Wight  v. 
Rindskopf,  43  Wis.  848,  it  was  said  by  Eyan,  0.  J.,  that 
"  Courts  owe  it  to  the  public  justice,  and  to  their  own  integ- 
rity, to  refuse  to  become  parties  to  contracts  essentially 
violating  morality  or  public  policy,  by  entertaining  actions 
upon  them.  It  is  judicial  duty  always  to  turn  a  suitor  upon 
such  a  contract  out  of  court,  whenever  and  however  the  con- 
tract is  made  to  appear."  No  court  will  enforce  such  an 
agreement  as  the  one  before  us,  or  compel  the  defendant  to 
go  any  further  in  performing  on  his  part  by  enforcing  pay- 
ment of  the  note.  The  verdict  for  the  defendant  was  rightly 
directed. 

2.  The  verdict  was  entered  November  25,  1895,  and  on 
November  30  a  motion  to  set  it  aside  and  for  a  new  trial 
was  made,  and  denied  by  an  order  dated  the  same  day  the 
verdict  was  entered,  but  filed  November  30.  On  the  9th  of 
December  the  defendant  procured  his  costs  to  be  taxed  at 
$50.73.  No  order  or  direction  had  been  made  by  the  court 
staying  proceedings,  or  reserving  the  case  for  further  con- 
sideration. On  the  31st  of  January,  1896,  the  judgment 
was  filed  and  entered,  signed  by  the  clerk  of  the  court,  and 
the  costs,  as  theretofore  taxed,  are  entered  therein.  The 
plaintiff  afterwards  moved  to  strike  the  entry  of  costs  out 
of  the  judgment^  for  the  reason  that  the  defendant  had 
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failed  and  neglected  to  perfect  his  judgment  within  sixty 
days  from  the  entry  of  the  verdict,  as  provided  by  S.  &  B. 
Ann.  Stats,  sec.  2894^5,  which  makes  it  the  duty  of  the  suc- 
cessful party  "  to  enter  and  perfect  the  judgment  upon  the 
finding  or  verdict  within  sixty  days  after  the  filing  of  the  find- 
ing, or  the  rendition  of  the  verdict;"  and  that,  "  in  case  the 
successful  party  shall  neglect  to  perfect  the  judgment  within 
the  time  aforesaid,  it  shall  be  the  duty  of  the  clerk  of  the 
court  to  prepare  and  enter  the  judgment,  but  without  costs 
to  either  party ;  and  the  neglect  or  failure  of  the  successful 
party  to  enter  and  perfect  judgment,  as  hereinbefore  re- 
quired, shall  be  deemed  a  waiver  of  his  right  to  the  accrued 
costs  in  the  action,"  provided  that  whenever  there  shall  be 
a  stay  of  proceedings  after  finding  or  verdict,  judgment  may 
be  perfected,  as  therein  provided,  "  at  any  time  after  thirty 
days  from  the  expiration  of  such  stay  of  proceedings." 
The  giving  notice  or  entry  of  the  motion  for  a  new  trial  did 
not  operate  to  stay  the  entry  of  judgment,  or  as  a  stay  of 
proceedings. 

The  statute  provides  that  upon  receiving  and  entering  a 
verdict,  "  if  a  different  direction  be  not  given  by  the  court, 
the  clerk  must  enter  judgment  in  conformity  with  the  ver- 
dict." E.  S.  sec.  2861;  Davison  v.  Brown,  93  Wis.  86; 
Wheeler  v.  Jiussell,  93  Wis.  135.  The  clerk  must  enter  judg- 
ment, but  as  provided  by  sec.  2927.  "  The  judgment  shall 
be  entered  in  the  judgment  book."  Sec.  2897.  By  sec.  2927, 
S.  &  B.  Ann.  Stats.,  "the  clerk  shall  tax  and  insert  in  the 
entry  of  judgment,  and  in  the  docket  thereof,  if  the  same 
shall  have  been  docketed,  on  ike  application  of  the  prevailing 
party,  upon  three  day^  notice  to  the  other,  the  sum  of  the 
oosts  and  disbursements  as  above  provided."  If  the  success- 
ful party  "shall  neglect  to  perfect  the  judgment"  within 
sixty  days,  as  specified,  then  "  it  shall  be  the  duty  of  the 
clerk  of  the  court  to  pn^epare  and  enter  the  proper  judgment, 
but  without  costs  to  either  party."    S.  &  B.  Ann.  Stats. 
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«ec.  2894a.  No  judgment  appears  to  have  been  prepared 
by  the  succesrful  party  within  the  prescribed  sixty  days, 
although  the  costs  were  taxed  within  that  time.  It  is  the 
evident  intention  of  the  statute  that  the  attorney  of  the 
party  in  whose  favor  a  verdict  is  rendered  shall  prepare 
and  deliver  to  the  clerk  the  proper  judgment  to  be  entered 
thereon,  and  the  clerk  is  required  to  tax  the  costs  on  the 
application  of  such  party,  and  insert  in  the  entry  of  judg- 
ment the  sum  of  the  costs  and  disbursements,  upon  three 
<lay8'  notice  to  the  other  party.  When  this  has  been  done, 
the  prevailing  party  has  perfected  his  judgment,  within  the 
meaning  of  sec.  2894a.  The  defendant  did  not  perfect  his 
judgment  within  sixty  days  after  the  entry  of  the  verdict, 
and,  as  no  diflferent  direction  was  given  by  the  court,  under 
sec.  2861,  at  the  expiration  of  that  time  the  defendant  lost  his 
right  to  costs,  and  it  became  "  the  duty  of  the  clerk  to  prepare 
and  enter  the  proper  judgment,  but  without  costs  to  either 
party."  Sec.  2894a.  It  is  to  be  noted  that  by  sec.  2861, 
*'  upon  receiving  a  verdict,  the  clerk  shall  make  an  entry  on 
his  minutes  specifying  .  .  .  the  verdict,  and  either  the 
judgment  rendered  thereon,  or  an  order  that  the  cause  be 
reserved  for  argument  or  further  consideration."  The  case 
of  Stei/nhofel  v.  C,  M.  cSs  St.  F.  B.  Co.  92  Wis.  123,  was  de- 
cided in  view  of  a  very  general  practice  that  had  grown  up 
to  regard  the  entry  of  a  motion  for  a  new  trial  as  a  stay 
of  proceedings  until  disposed  of,  and  our  attention  was 
not  directed  to  sec.  2861.  Correct  practice  and  a  proper 
application  of  the  statute  compel  a  contrary  conclusion. 
Damson  v.  Brown  and  Wheeler  v.  liusseU^  »upra.  For  these 
reasons  we  must  hold  that  in  this  case, the  defendant,  by 
failing  to  perfect  judgment  within  sixty  days  after  the  entry 
of  the  verdict,  lost  his  right  to  costs,  and  that  the  judgment, 
as  to  costs,  must  be  reversed,  and  in  all  other  respects  af- 
firmed, but  without  costs;  the  fees  of  the  clerk  of  this  court 
to  be  paid  by  the  defendant. 

By  the  Court —  Judgment  is  ordered  accordingly. 
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Gboth  and  another,  Respondents,  vs.  Central  Verein  der 
Gegenseitigbn  Unterstubtzxjnos  Qbsellsohatt  Ger- 
mania, Appellant 

December  £1, 1896  —  February  S,  1897. 
Benefit  society:  Change  of  ben^iciary:  Corporation:  Life  insurance, 

L  A  corporation,  organized  nnder  sec.  1771,  S.  Sc  B.  Ann.  Stats.,  for  the^ 
purpose,  as  expressed  in  its  articles  of  incorporation,  of  ''mutual 
aid  in  case  of  sickness,  accident,  and  death  of  its  members,  or  their 
families,  .  .  .  without  capital  stock,  and  organized  solely  for 
benevolent  and  charitable  purposes,  and  no  dividend  or  pecuniary 
profits  shall  ever  be  made  or  declared; "  and  by  its  constitution  dec- 
laring its  object  to  be  "  to  associate  all  male  persons  of  good  charac- 
ter who  are  sociably  acq^ptable,  and  to  the  best  of  its  ability  pro- 
vide their  relatives  with  material  and  moral  aid;  to  establish  a 
relief  fund  for  the  benefit  of  its  sick  members;  to  establish  a  fund 
out  of  which  there  shall  be  i>aid,  upon  sufficient  proof  of  the  death 
of  a  member  in  good  standing,  •  •  •  a  sum  of  not  exceeding 
$2,000  to  the  heirs  as  directed  by  the  member,"  has  no  authorityr 
either  under  the  statute,  or  under  its  articles  of  incorporation  or 
its  constitution,  to  issue  a  benefit  certificate  payable  to  a  person 
who  is  neither  of  kindred  to  nor  a  member  of  the  family  of  the 
member  to  whom  it  is  issued. 

&  An  attempt  by  a  member  of  such  a  society,  to  whom  a  certificate 
had  been  issued  in  favor  of  his  parents,  to  substitute  as  benefici- 
aries  strangers  to  whom  he  was  indebted  for  care  in  sickness,  but 
who  were  not  of  kindred  to  him  or  members  of  his  family,  being 
contrary  to  the  statute  and  to  the  articles  of  incorporation  of  such 
society,  was  null  and  void,  and  constituted  no  consideration  for 
the  surrender  of  such  certificate,  nor  did  the  surrender  and  can- 
cellation thereof  relieve  the  society  from  liability  to  the  parents. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.    Affirmed. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Fishing  &  JStUHeay 
and  oral  argument  by  O.  J.  Fiehing.  They  argued  that  the 
intention  of  the  deceased  member  as  to  who  should  be  ben- 
eficiary ought  to  govern ;  that  the  promise  to  pay  to  the 
person  designated  in  the  first  certificate  was  conditioned 
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that  the  member  had  not  otherwise  disposed  thereof,  and 
that  in  this  case  he  had  disposed  of  it  and  received  an- 
other, and  that,  in  such  a  case,  the  beneficiary  had  no  inter- 
est, and  no  standing  to  contest  the  validity  of  the  change. 
If  such  change  was  ineffectual,  there  was  no  person  entitled 
to  the  benefit,  and  it  lapsed  to  the  society.  Niblack,  Ben. 
Soc.  &  Ace.  Ins.  32,  272,  340,  412,  418;  Ma/f^tin  v.  Stubhings^ 
126  111.  387;  Clark  v.  Durandj  12  Wis.  223,  233;  Hellmherg 
v.  Dist.  No,  1  L  0.  B.  B.  94  N.  Y.  580,  585;  BaUou  v.  Oile, 
60  Wis.  614;  Renner  v.  Supreme  Lodge  B.  8.  B.  Soo.  89  id. 
401,  404.  The  member  holding  the  certificate  had  the  same 
right  to  assign  it  as  had  the  holder  of  a  life  policy,  with  the 
assent  of  the  society.  Bursinger  v.  Bank  of  Watertovm^  67 
Wis.  75,  81,  and  cases  there  cited;  Estate  of  Breitung^  78 
id.  33,  35;  Brown,  v.  Manaur^  64  N.  H.  39;  Eastman  v. 
Provident  M.  JR,  Asso.  62  id.  555 ;  Maneely  v.  Knights  of 
Birmingham,  115  Pa.  St.  305;  Mitchell  v.  Cfrand  Lodge  I. 
K.  of  H.  70  Iowa,  360;  Walter  v.  JSensel,  42  Minn.  204. 
There  is  nothing  in  the  statutes  or  in  the  constitution  of  the 
society  prohibiting  such  a  change  of  beneficiary,  and  if 
there  was  in  the  latter  the  society  could  waive  it.  Morri- 
son V.  Wis.  0.  F.  M.  L.  Ins.  Co.  59  Wis.  162, 169;  McCoy 
N.  W.  Mut.  R.  Asso.  92  Wis.  577,  583. 

For  the  respondents  there  was  a  brief  by  Ere^y  Kellogg  & 
KreZy  and  oral  argument  by  Conrad  Krez.  They  contended, 
irUer  alia,  that  to  allow  a  member  to  dispdse  of  his  certifi- 
cate for  the  benefit  of  creditors  was  not  only  to  assume  the 
powers  of  a  life  insurance  company,  but  to  deprive  the  heirs 
of  a  member  of  the  aid  intended  for  them;  and  for  both  rea- 
sons its  acts  would  be  uUra  vires  and  void.  BaUou  v.  OiUj 
&0  Wis.  614;  Britton  v.  Supreme  Council  R.  A.  46  N.  J.  Eq. 
102;  S.  a  19  Am.  St.  Eep.  876. 

CA8SODA.Y,  C.  J.  Our  statutes  authorize  the  formation  of  a 
corporation  in  the  manner  therein  prescribed,  "  for  the  mut-^ 
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ual  support  of  the  members,  their  families  or  kindred,  ia 
case  of  sickness,  misfortune,  poverty  or  death;  or  for  con- 
tributing to  the  burial  of  the  dead."  S.  &  B.  Ann.  Stats, 
sec.  1771.  By  virtue  of  such  authority,  the  defendant  was 
duly  incorporated  July  17, 1888.  The  articles  of  incorpora- 
tion provided,  among  other  things,  "  that  we  do  hereby  as- 
sociate for  the  purpose  of  forming  a  corporation  under  the 
said  Bevised  Statutes,  and  the  various  acts  amendatory 
thereof,  for  the  purpose  of  mutual  aid,  in  cases  of  sickness, 
accident,  and  death,  of  its  members  or  their  families.  .  .  . 
Said  corporation  is  formed  without  capital  stock,  and  organ- 
ized exclusively  for  benevolent  and  charitable  purposes,  and 
no  dividend  or  pecuniary  profits  shall  ever  be  made  or  de- 
clared by  such  corporation  to  its  members."  Its  constitu- 
tion declared  it  to  be  the  object  of  the  corporation  "  to  as- 
sociate all  male  persons  of  good  character  who  are  sociably 
acceptable,  and  to  the  best  ability  provide  their  relatives 
with  material  and  moral  aid ;  to  establish  a  relief  fund  for 
the  benefit  of  its  sick  members;  to  establish  a  fund  out  of 
which  there  shall  be  paid,  upon  sufficient  proof  of  the  death 
of  a  member  in  good  standing,  who  has  complied  with  all 
lawful  regulations,  a  sum  of  not  exceeding  $2,000  to  the 
heirs,  as  directed  by  the  member." 

January  2, 1893,  Paul  Groth  became  a  member  of  the  or- 
ganization, and  received  a  certificate  of  membership  there- 
from, to  the  efifect  that  the  defendant  thereby  promised  and 
bound  itself  to  pay  a  sum  of  not  exceeding  $2,000  to  Karl 
Groth  and  wife,  his  parents,  in  conformity  with  the  laws  of  the 
organization,  after  sufficient  proof  of  the  death  of  said  mem- 
ber, and  upon  the  return  of  the  certificate,  provided  that  said 
member  is  of  good  standing  in  the  organization  at  the  timo 
of  his  death,  and  that  this  certificate  has  not  been  returned 
by  said  member  and  another  issued  according  to  the  laws  of 
the  association.  November  28,  1894,  Paul  Groth  delivered 
such  certificate  to  the  defendant,  with  the  written  request 
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to  issue  to  him  a  new  one,  and  payable  to  William  Froder- 
man  and  wife.  Thereupon,  and  on  December  22, 1894,  the 
defendant  issued  to  Paul  Groth  a  new  death  benefit  certifi- 
cate, wherein  it,  in  effect,  promised  and  bound  itself  to  pay 
a  sum  of  not  exceeding  $2,000  to  William  Froderman  and 
^Tife,  after  sufficient  proof  of  the  death  of  said  member,  and 
upon  the  return  of  that  certificate,  with  a  proviso  as  in  the 
other  certificate. 

January  6, 1895,  Paul  Groth  died ;  and  after  satisfactory 
proofs  of  such  death  having  been  made,  and  on  August  15, 
1895,  the  plaintiffs  named  in  the  certificate  of  January  2, 
1893,  as  beneficiaries,  commenced  this  action  to  recover  the 
amount  due  upon  the  promise  and  agreement  contained  in 
that  certificate.  The  defendant  answered  to  the  effect  that 
Paul  Groth  has  surrendered  such  old  certificate,  and  duly 
accepted  a  new  certificate  issued  to  him  instead  thereof,  des- 
ignating William  Froderman  and  wife  as  beneficiaries;  and 
that  the  defejjdant  had  paid  unto  and  settled  with  William 
Froderman  and  wife  for  the  whole  amount  of  such  claim. 
At  the  close  of  the  trial,  and  with  the  consent  of  the  par- 
ties, the  court  directed  a  verdict  for  the  plaintiffs,  with  the 
understanding  and  agreement  that  the  court  would  hear  the 
question  of  law  discussed  by  the  parties,  and,  upon  that  hear- 
ing, the  court  might  either  set  aside  the  verdict  and  render 
one  in  favor  of  the  defendant,  or  affirm  the  verdict  and  di- 
rect a  judgment  in  favor  of  the  plaintiffs,  as  he  might  see 
fit,  or  set  aside  the  verdict  and  grant  a  new  trial.  There- 
upon, after  hearing  the  questions  of  law  discussed,  the  court 
affirmed  such  verdict  and  directed  a  judgment  in  favor  of  the 
plaintiffs,  and  from  the  judgment  entered  thereon  the  de- 
fendant brings  this  appeal. 

It  was  admitted  on  the  trial  that  Paul  Groth  was,  at  the 
time  of  his  death,  twenty-nine  years  of  age  and  unmarried, 
and  that  William  Froderman  and  wife  were  in  no  way  re- 
lated to  him  by  blood  or  marriage.    The  only  reason  given 
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for  surrendering  the  old  certificate  and  issuing  the  new  one 
is  that  Paul  was  sick  at  the  house  of  William  Froderman ; 
that  he  had  asked  aid  of  his  parents,  the  plaintiffs,  and  that 
they  had  refused  to  grant  the  same;  and  that  he  had  be- 
come so  indebted  to  Froderman  that  he  had,  by  such  certifi- 
cate, secured  him  in  case  something  should  happen  to  him- 
self. 

Under  the  section  of  the  statute  cited,  and  the  articles  of 
incorporation  and  the  constitution  of  the  defendant,  it  is 
manifest  that  there  was  no  authority  for  issuing  the  new 
certificate  to  persons  who  were  neither  kindred  of  his  nor 
members  of  his  family.  The  fact  that  Paul  was  sick  and 
wanted  aid,  as  indicated,  would  have  justified  him  in  apply- 
ing to  the  defendant  for  aid;  and  then,  under  the  contract, 
the  defendant  would  probably  have  aided  him.  But  no 
such  aid  was  asked  for,  or  given.  The  liability  of  the  de- 
fendant upon  the  death  of  Paul  is  conceded.  The  fact  that 
the  plaintiffs  were  the  parents  of  Paul  and  named  as  ben- 
eficiaries in  the  first  certiHcate  is  conceded. 

The  attempt  to  substitute  strangers  as  beneficiaries  in 
place  of  the  parents  was  contrary  to  the  statute  and  articles 
of  incorporation,  and  hence  was  null  and  void,  and  consti- 
tuted no  consideration  for  the  alleged  surrender  of  the  old 
certificate.  Grace  v.  N.  W.  Mut  R.  Asso.  87  Wis.  562,  and 
cases  there  cited;  Renner  v.  Supreme  Lodge  B.  S.  B.  Soc. 
89  Wis.  401;  Niblack,  Ben.  Soc.  &  Ace.  Ins.  §  158. 

By  the  Cov/rt —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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Badges  Fapbb  Company,  Appellant,  ys.  Bosb  and  others, 
Bespondents. 

January  12 — February  S,  1897. 

Corporations,  when  competent  to  contraet:  Stockholder^^  liability. 

1.  A  oorporation  becomes  8uoh«  under  our  statute  (sec&  1773, 1778,  BTS.), 
on  the  day  upon  which  its  articles  of  incorporation  are  filed  for 
record  in  the  office  of  the  proper  register  of  deeds,  and  it  is  then 
capable  of  contracting  obligations  in  its  corporate  capacity,  though 
not  fully  organized;  subject,  however,  to  the  statutory  disability 
as  to  enforcing  contracts  made  with  nonmembers,  before  at  least 
one  half  its  stock  shaU  have  been  subscribed  for  and  twenty  per 
cent  thereof  actually  paid  in,  and  also  to  the  personal  liability  of 
the  stockholders  upon  such  contract& 

^  Until  such  a  corporation  has  become  fully  organized  by  the  election 
of  directors,  the  signers  of  the  articles  of  incorporation  have  au- 
thority to  manage  its  affairs,  and  a  contract  made  by  them  in  the 
name  and  for  the  benefit  of  the  corporation  binds  it.  No  ratifica- 
tion thereof  is  necessary;  yet  if  the  corporation  when  organized 
does  ratify  the  same,  such  ratification  will  relate  back  to  the  time 
when  the  contract  was  made. 

S.  A  person  does  not  become  a  stockholder  by  merely  signing  a  writ- 
ten agreement  to  take  stock  in  a  corporation  to  be  formed,  nor 
until  such  subscription  paper  has  been  presented  to  the  corpora- 
tion an4  accepted  by  it;  and  consequently  he  is  not  subject  to 
personal  liability  upon  a  contract  made  before  he  so  becomes  a 
stockholder. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  0.  LuDwia,  Judge.    Affirmed. 

Action  to  enforce  the  personal  liability  of  stockholders  of 
a  corporation  for  its  debt  contracted  before  the  statutory 
requirements  as  to  subscription  and  payment  for  stock  had 
been  complied  with. 

Prior  to  the  1st  day  of  September,  1893,  in  contemplation 
of  organizing  a  corporation  to  publish  a  Democratic  morn- 
ing newspaper  in  the  city  of  Milwaukee,  a  subscription  list 
-WQA  circulated,  for  the  purpose  of  obtaining  signers  thereto 
Vol.  95— 10 
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of  persons  who  were  willing  to  take  stock  in  sach  an  enter- 
prise. The  sabscription  paper  was  headed  as  follows:  "  We^ 
the  subscribers,  do  hereby  sabscribe  for  the  capital  stock  of 
a  corporation  to  be  organized  under  the  laws  of  Wisconsin, 
to  own  and  operate  and  publish  a  Democratic  morning  news- 
paper in  the  city  of  Milwaukee.  Our  said  subscriptions  to 
be  paid  as  follows,  to  wit,  twenty-five  per  cent,  at  the  time 
of  the  organization  of  said  corporation  upon  call  of  the  treas- 
urer, and  the  remaining  seventy-five  per  cent,  in  instalments^ 
as  the  same  may  be  called  upon  assessment  levied  by  the 
board  of  directors."  All  the  defendants  signed  such  sub- 
scription list  prior  to,  or  soon  after,  the  1st  day  of  Septem- 
ber, 1893. 

For  some  time  prior  to  such  date  Clarence  L.  Olark  op- 
erated a  publishing  establishment  at  the  city  of  Madison^ 
Wisconsin,  and  there  published  a  Democratic  newspaper 
called  the  "  Madison  Times."  It  was  in  contemplation  that 
the  plant  would  be  removed  to  Milwaukee,  and  sold  to  the 
proposed  corporation.  Pursuant  to  such  scheme  articles  of 
organization  of  a  corporation  were  duly  prepared,  according 
to  the  laws  of  this  state  on  the  subject  of  the  organization 
of  corporations,  the  original  of  which  was  filed  and  recorded 
in  the  office  of  the  register  of  deeds  for  Milwaukee  county, 
Wisconsin,  on  the  5th  day  of  September,  1893,  and  a  prop- 
erly verified  copy  thereof  was  duly  filed  in  the  office  of  the 
secretary  of  state.  Clarence  L.  Clark  was  one  of  the  chief 
promoters  of  the  enterprise,  and  one  of  the  signers  of  the 
articles  of  organization. 

About  the  time  such  articles  were  filed  Clark  removed  the 
aforesaid  newspaper  plant  from  Madison,  Wisconsin,  to  Mil- 
waukee, and  there  rented  rooms  and  fitted  the  same  up 
ready  for  the  use  of  the  corporation.  All  of  the  business  of 
making  such  removal,  renting  rooms,  and  fitting  up  the 
plant  in  Milwaukee,  ready  for  operations,  was  condocted  by 
Clark,  up  to  the  meeting  for  the  purpose  of  perfecting  the 
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organization  of  such  corporation,  hereafter  mentioned.    On 
the  27th  day  of  September,  1893,  pursuant  to  a  request 
made  by  Clark,  as  manager  of  the  corporation,  H.  A.  Fram- 
baoh,  on  behalf  of  plaintiff,  visited  Milwaukee,  and  there 
contracted  to  sell  to  the  Times  Printing  Company  a  quan- 
tity of  paper  for  the  use  of  such  company.    The  business 
was  done  with  Clark,  who  assumed  to  act  for  the  corpora- 
tion.   He  told  plaintifiPs  agent  that  the  company  was  incor- 
porated, and  to  bill  the  paper  to  it.    Thereafter,  pursuant 
to  the  contract,  the  paper  was  sent  to  the  Times  Printing 
Company,  and  after  the  6th  day  of  October,  1893,  the  same 
was  used  by  the  corporation  in  the  conduct  of  its  business,  . 
but  without  notice  on  the  part  of  the  directors  of  the  cor-  I 
poration,  or  any  of  the  defendants,  that  any  one  was  in-  ' 
debted  to  plaintiff  therefor. 

On  the  6th  day  of  October  mentioned  the  persons  who 
had  signed  the  subscription  paper,  including  defendants, 
convened  for  the  purpose  of  organizing  the  corporation. 
Such  subscription  paper  was  then  presented,  and  the  signers 
participated  in  the  organization,  which  was  then  and  there 
completed,  Clark  being  chosen  manager.  Thereafter,  under 
the  directions  of  Clark,  the  paper  theretofore  purchased  was 
used.  Clark  snbscribed  for  $40,000  of  the  stock,  and  turned 
over  to  the  corporation  the  newspaper  plant  theretofore 
fitted  up  by  him  as  aforesaid,  and  all  material  on  hand,  with 
the  good  will  of  the  Madison  Times  and  its  subscription  list, 
also  the  franchise  of  the  United  Press  Association,  in  pay- 
ment of  such  subscription. 

This  action  was  brought  against  the  defendants  as  stock- 
holders, under  the  statute  which  provides  that  if  any  corpo- 
ration contracts  debts  before  half  its  stock  is  subscribed  for, 
and  twenty  per  cent,  thereof  paid  in,  its  stockholders  then 
existing  shall  be  personally  liable  for  such  debts.  On  the  trial 
the  facts  above  set  forth  appeared  by  the  evidence  uncon- 
troverted;  whereupon  the -court,  on  motion,  directed  a  ver- 
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diet  in  favor  of  the  defendants,  to  which  plaintiff  excepted. 
Judgment  was  entered  pursuant  to  such  verdict,  from  which 
plaintiff  appealed. 

Naihcmid  S.  Rc^inaon^  for  the  appellant,  argued,  among 
other  things,  that  the  contract  sued  on  became  the  contract 
of  the  Times  Printing  Company  by  ratification,  and  that  such 
ratification  related  back  to  the  inception  of  the  contract. 
The  subscription  for  stock  signed  by  the  defendants  was 
absolute  on  its  face,  and  not  conditional,  and  the  contract 
made  in  their  behalf  became  binding  on  the  corporation  im- 
mediately upon  its  organization.  Hichdieu  Hotel  Co.  v. 
International  M.  E.  Co.  140  111.  248. 

For  the  respondents  there  was  a  brief  by  Tvmlva  <b  Olick^' 
many  and  oral  argument  by  W.  H.  Timlin. 

Mabshall,  J.  The  first  question  to  be  determined  is.  To 
whom  did  plaintiff  contract  to  sell  the  paper?  In  determin- 
ing that  question,  the  date  when  the  Times  Printing  Com- 
pany became  a  corporation  competent  to  contract,  as  such, 
is  important.  Sec.  1772,  R.  S.,  provides  that  the  articles  of 
organization,  or  a  verified  copy  thereof,  "  shall  be  recorded 
by  the  register  of  deeds  of  the  county  in  which  such  cor- 
poration is  located;  and  no  corporation  shall,  until  such 
articles  be  so  left  for  record,  have  legal  existence."  Sec. 
1773,  R.  S.,  provides  that,  "  until  the  directors  or  trustees 
shall  be  ejected,  the  signers  of  the  articles  of  organization 
shall  have  direction  of  the  affairs  of  the  corporaiionj^  and 
that  ^^no  such  corporation  shall  transact  business  with 
any  others  than  its  members,  until  at  least  one  half  of  its 
capital  shall  have  been  duly  subscribed,  and  at  least  twenty 
per  centum  thereof  actually  paid  in ;  and  if  any  obligation 
shall  be  contracted  in  violation  hereof,  the  corporation  of- 
fending shall  have  no  right  of  action  thereon ;  hut  the  stooh- 
holders  then  existing  of  such  corporation  shall  be  personally 
liable  upon  the  same."  It  is  hardly  possible  that  one  can  mis- 
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understand  the  plain  meaning  of  these  provisions.  Clearly, 
the  Times  Printing  Company  became  a  corporation  on  the 
6th  day  of  September,  1893,  the  day  the  articles  of  organi- 
zation were  filed  for  record  in  the  office  of  the  register  of 
deeds  for  Milwaukee  county.  From  that  day  till  October  6, 
1893,  the  signers  of  the  articles,  D.  S.  Eose^  Clarence  L. 
Clark,  and  Peter  Mulholland,  had  lawful  authority  to  man- 
age its  affairs.  Daring  that  time  it  was  capable  of  contract- 
ing obligations  in  its  corporate  capacity,  subject  to  the 
statutory  disability  respecting  the  enforcement  of  the  same, 
but  liable,  nevertheless,  thereon,  and  its  stockholders  existing 
at  the  time  of  the  making  thereof  personally  liable  as  well. 
It  follows  that  the  Times  Printing  Company,  as  a  corpora- 
tion, had  lawful  authority  on  the  27th  day  of  September, 
1893,  to  contract  with  plaintiff  for  the  paper.  On  that  day 
its  agent  testifies  that  he  sold  the  paper  to  such  corporation, 
and  with  knowledge  that,  though  incorporated,  it  had  not 
yet  been  organized.  The  evidence  clearly  shows  that,  prior 
to  that  time,  and  thereafter  till  the  6th  day  of  October,  1893, 
the  signers  of  the  articles  of  organization,  represented  by 
Clark  as  manager,  were  active  in  promoting  the  corporate 
enterprise,  and  preparing  to  publish  the  paper  as  soon  as  the 
organization  of  the  corporation  could  be  perfected,  and  that 
the  material  in  question  was  contracted  for  in  furtherance 
of  the  general  plan  in  which  the  corporators  were  engaged.. 
The  question  of  ratification  was  argued  at  considerable  length 
by  counsel  to  show  that  the  obligation  to  pay  for  the  paper 
became  the  contract  of  the  corporation  by  ratification  sub- 
sequent to  its  organization,  though  it  is  not  claimed  that 
there  was  any  act  of  ratification  other  than  by  using  the 
paper;  but,  in  our  view  of  the  case,  no  ratification  was  nec- 
essary to  make  the  contract  with  the  plaintiff  that  of  the 
corporation.  But,  conceding  that  there  was  a  ratification  as 
claimed,  it  was  of  a  contract  theretofore  made,  in  the  name 
of  and  for  the  benefit  of  an  existing  corporation,  by  one  who 
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assumed  to  act  as  its  manager;  hence  such  ratification  would 
relate  back  to  September  27, 1893.  Ratification  presumes 
power  on  the  part  of  the  ratifier  to  have  made  the  contract 
in  the  first  instance.  MoArthva*  v.  Times  Printing  Co.  48 
Minn.  319.  Counsel  for  plaintiff  seeks  to  make  the  contract 
that  of  the  corporation  upon  the  theory  of  adoption,  instead 
of  ratification,  strictly  so  called.  There  is  abundance  of  au- 
thority to  support  such  doctrine  when  applied  to  contracts 
for  the  benefit  of  projected  corporations.  MoArthv/r  v. 
Times  Printing  Co.,  supra;  Pittslrwrg  Mining  Co.  v.  Quin- 
trell,  91  Tenn.  693;  Thompson,  Corp.  §  5322.  But  the  bet- 
ter view  is  that  the  corporation  does  not  become  liable  after 
its  creation,  by  "  ratification,"  as  the  term  is  ordinarily  un- 
derstood, because  ratification,  as  stated,  presumes  ability  to 
contract  at  the  time  the  unauthorized  contract  was  made. 
Where  there  is  no  corporation  in  fact  there  cannot  be  any 
agent;  hence  the  liability  which  the  corporation  incurs  by 
adopting  a  contract  made  for  its  benefit  before  it  had  legal 
existence  does  not  relate  back  to  the  unauthorized  act,  and 
make  a  contract  as  of  that  date,  but  the  contract  dates  from 
the  adoption  of  such  act  {Pratt  v.  OsKkosh  Match  Co.  89  Wis. 
406),  though  no  such  case  is  presented  here.  When  the  obli- 
gation in  question  was  incurred,  the  corporation  was  in  exist- 
ence. Clark  and  his  assistants  had  absolute  control  of  its 
affairs.  The  contract  was  made  with  the  corporation  through 
Clark,  acting  as  its  manager.  It  was  within  the  scope  of  the 
business  which  the  corporation  was  organized  to  conduct; 
hence  whether  Clark  originally  had  authority  to  act  from  his 
associates  or  not,  or  whether  the  corporation  became  liable 
by  subsequent  ratification,  such  liability  dates  from  the  27th 
day  of  September,  1893. 

The  foregoing  renders  it  unnecessary  to  spend  time  con- 
sidering whether  there  was  a  ratification  by  the  corporation 
or  not,  in  respect  to  which  counsel  for  both  sides  argued  at 
considerable  length  in  the  briefs. 
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The  only  remaining  question  is,  Were  the  defendants  stock- 
holders of  the  corporation  at  the  time  the  contract  was  made  ?  ^^ 
It  is  alleged,  in  effect,  that^tE^^ere  such  stockholders,  and 
on  that  the  case  turns.  On  the  subject  of  when  a  person 
may  be  said  to  bo  a  stockholder  in  a  corporation  there  is 
some  conflict  of  opinion,  but  it  is  nowhere  held  that  one  can 
become  such  without  being  the  owner  or  holder  of  stock  or 
a  subscriber  therefor.  If  the  defendants  were  stockholders, 
they  were  such  by  virtue  of  having  merely  signed  a  paper 
which  bound  them  to  take  stock  in  a  corporation  to  be 
formed.  To  be  sure,  the  paper  signed  is  in  the  form  of  a 
present  subscription  for  stock,  but  all,  or  nearly  all,  the 
signers  subscribed  before  the  articles  of  organization  were 
filed.  All  signed  long  before  there  was  any  corporate  organ- 
ization, and  the  paper  expressly  states  that  the  subscribers 
subscribed  for  stock  in  a  corporation  to  be  formed.  At  most, 
it  can  only  be  said  to  have  constituted  an  agreement  to  take 
stock.  The  mere  signing  of  the  paper  did  not  make  the 
signers  stockholders.  Much  learning  has  been  displayed  re- 
specting thid  subject  by  the  text  writers,  and  many  adjudi- 
cations exist  in  the  courts  of  this  country  respecting  just  what 
the  Biaivs  is  of  a  mere  signer  to  such  a  subscription  paper 
under  such  circumstances.  The  subject  is  treated  in  article 
31  of  Thompson's  Commentary  on  the  Law  of  Corporations, 
under  the  title  "  The  Contract  of  Subscription,"  commencing 
with  sec.  1136.  But  all  the  authorities  substantially  agree 
that,  until  the  subscription  paper  has  been  presented  to  the  n 
corporation  and  assented  to  by  it,  the  signers  are  not  stock-  • 
holders.  In  Mvaneapolis  Threshmg  Machine  Co.  v.  Davis, 
40  Minn.  110,  the  character  of  such  a  subscription  paper  was 
considered,  and  the  conclusion  reached  that  it  was  a  binding 
contract  between  the  subscribers  to  take  stock  and  to  pay 
therefor  according  to  their  respective  subscriptions,  and  hence 
that  they  became  stockholders  at  the  instant  such  subscrip- 
tions were  accepted  by  the  corporation.    Says  Mr.  Justice 
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Stone  on  the  same  subject,  in  Knox  v.  Childershwrg  La/nd 
Co.  86  Ala.  180:  ^^  Sach  an  agreement  is  in  no  sense  a  sub- 
scription to  stock.  Something  more  must  be  done  before  it 
can  be  affirmed  that  the  subscription  is  a  complete  contract." 
To  the  same  effect  are  Athol  Mudc  Hall  Co.  v.  Carey ^  116 
Mass.  473;  Aslmdot  B.  &  8.  Co.  v.  Hoit,  56  N.  H.  548;  B'uf- 
falo  <k  J.  JR.  Co.  V.  Oifford,  87  N.  Y.  294.  In  Waterman, 
Corp.  (sec.  177),  it  is  stated,  in  effect,  that  if  a  number  of 
persons  mutually  agree  to  become  stockholders  in  a  corpo- 
ration to  be  formed,  their  agreement  is  in  the  nature  of  a 
continuing  offer,  which  offer,  by  acceptance,  consummates 
the  contract  of  membership  and  makes  the  subscribers  stock- 
holders. In  McClwre  v.  P.  F.  R.  Co.  90  Pa.  St.  269,  the 
form  of  the  subscription  paper  was  that  of  a  present  sub- 
scription for  the  stock  of  an  existing  corporation.  The  court 
held,  in  effect,  that.the  subscribers  became  stockholders  from 
the  instant  of  the  acceptance  of  a  subscription  by  the  corpo- 
ration, not  before.  In  Buffalo  <&  J.  R.  Co.  v.  Clifford^  supray 
the  form  of  the  subscription  was  as  follows :  "  We,  the  under- 
signed, in  consideration  of,  and  for  the  purpose  of,  becoming 
stockholders  in  the  Buffalo  &  Jamestown  Railroad  Company, 
do  hereby  subscribe  and  take  the  number  of  shares,  of  $100 
each  share,  of  the  capital  stock  of  said  company  set  opposite 
our  respective  names,  and  agree  to  pay  therefor,"  etc.  The 
subscriptions  were  obtained  by  one  who  afterwards  became 
a  director  of  the  corporation  so  organized.  The  subscription 
paper  was  delivered  to  and  accepted  by  the  corporation,  and 
the  subscribers  participated  as  such  in  the  business  of  the 
corporation.  The  court  held  that  the  subscription  was  not 
valid  to  make  the  subscribers  stockholders  in  the  first  in- 
stance, but  that  they  became  such  by  the  acceptance  of  the 
subscription  by  the  corporation.  Decisions  along  this  line 
could  be  multiplied  at  great  length,  but  suffice  it  to  say  that 
no  well-considered  case  can  be  found  which  holds  that  a  mere 
agreement  to  subscribe  for,  or  a  subscription  to,  the  stock  of 
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a  corporation  to  be  formed,  will  constitute  the  subscribers 
stockholders,  and  as  all  of  the  defendants  were  so  circum- 
stanced September  27, 1893,  they  were  not  stockholders  ex- 
isting at  the  date  the  contract  was  made,  upon  which  this 
action  depends,  hence  not  liable  thereon  under  the  provis- 
ions of  sec.  1773,  R  S. 

JSy  the  C(ywrt. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


WisooNsm  !E[bbley  iNSTrruTB  Company,  Eespondent,  vs.  Mil- 
WAUKEB  County,  Appellant. 

JanxMry  IB — Fdjruary  t,  1897* 

ConstituHontd  law:  Police  power:  Drunkards,  county  UdbUityfor  treaU 
ment  of:  Taxation, 

Chapter  208  of  the  Laws  of  1895,  providing  that  habitual  drunkards 
who  are  "pecuniarily  unable  to  procure  and  pay  for  treatment 
for  such  disease  **  may»  by  order  of  the  county  court  or  of  the  judge 
thereof,  be  sent  for  treatment  to  some  institution  in  the  state  for 
the  cure  of  such  disease  at  the  expense  of  the  county  in  which 
they  reside,  is  not  a  legitimate  exercise  of  the  police  powers  of  the 
state.  It  also  involves  the  imposition  upon  the  county,  without 
its  consent,  of  a  tax  for  the  benefit  of  private  institutions  and  in- 
dividuals, not  the  legitimate  objects  of  public  charity.  It  is  there- 
fore unconstitutional  and  void,  and  an  institution  to  which  a 
drunkard  has  been  so  sent  for  treatment  cannot  recover  from  the 
county  therefor. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Beoeraed. 

The  case  is  fully  stated  in  the  opinion  of  the  court. 

N.  S.  Mv/rphey^  for  the  appellant 

For  the  respondent  there  was  a  brief  by  RieCbrooh  &  Hal- 
Bey  and  E.  E,  Chapiuj  and  oral  argument  by  E,  E,  Chwpin 
and  Z.  W,  Haleey.  They  argued  that  the  police  power  of 
the  state  extends  to  all  regulations  affecting  the  health,  good 
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morals,  peace,  and  safety  of  society,  and  may  properly  be 
exercised  whcDever  the  legislature  deems  it  necessary  for 
the  public  welfare  and  safety.  18  Am.  &  Eng.  Ency.  of 
Law,  746;  Tiedeman,  Lim.  of  Police  Power,  §  2;  Buder  v. 
Ohambe7*8y  86  Minn.  69;  People  v.  Smith,  66  N.  W.  Rep.  882. 
Drunkards  are  not  only  a  burden  but  a  menace  to  society, 
and  are  proper  subjects  of  legislative  solicitude  and  restraint. 
Camm.  v.  Whitney,  11  Cush.  479.  It  is  for  the  interest  of 
society  to  reduce  the  suffering  caused  by  drunkenness  as 
much  as  possible,  and  for  that  purpose  the  state  may  law- 
fully establish  asylums  and  hospitals.  Baltimore  v.  Kedey 
Inst.  81  Md.  106;  Milwaukee  Indvst  School  v,  Milwaukee 
Co.  40  Wis.  828.  So  long  as  the  state  and  county  have 
made  no  such  provision  for  their  care  and  treatment,  it 
should  be  obtained  where  it  would  be  cheapest  and  most 
efficient,  and  the  sums  to  be  paid  to  private  institutions 
under  this  statute  are  not  donations  but  compensation  for 
care  and  treatment. 

Cassoday,  0.  J.  Ch.  208,  Laws  of  1895,  provides, in  effect: 
(1)  That  when  any  citizen  of  the  state  becomes  an  habitual 
drunkard,  and  is  pecuniarily  unable  to  procure  and  pay  for 
treatment  for  such  disease,  any  citizen  of  the  state,  the  next 
friend,  the  attending  physician,  or  any  public  officer  may  peti- 
tion the  county  court  or  judge  thereof,  within  and  for  the 
county  where  such  habitual  drunkard  resides,  for  an  order  of 
said  court  or  judge  thereof  permitting  said  habitual  drunkard 
to  take  treatment  at  some  institution  for  the  cure  of  drunk- 
enness and  drug  addictions,  established  within  the  state,  at 
the  expense  of  the  county,  as  the  county  judge  may  select. 
(6)  That  the  term  "habitual  drunkard,"  as  defined  by  the 
act,  includes  all  persons  addicted  to  the  use  of  spirituous, 
malt,  or  fermented  liquors,  morphine,  opium,  cocaine,  or 
other  drugs  or  narcotics  to  such  a  degree  as  to  deprive  him 
or  her  of  the  power  of  reasonable  self-control.    (2)  That 
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such  petition  is  required  to  set  forth  the  full  name,  age,  and 
residence  of  such  habitual  drunkard,  whether  married  or 
single;  that  he  has  resided  within  the  state  at  least  one  year 
previously;  that  he  has  not  the  means  to' pay  for  such  treat- 
ment, nor  have  the  person  or  persons,  if  any,  who  are  charged 
with  his  support;  what  addiction  he  is  affected  by;  that  he 
appears  to  be  unable  to.  abstain  by  means  of  will  power 
alone;  and  praying  that  such  habitual  drunkard  may  have 
treatment  at  the  expense  of  the  county  at  such  institute, — 
such  petition  to  be  signed  and  verified  by  the  petitioner,  and 
accompanied  by  a  certificate,  signed  and  sworn  to  by  two 
reputable  citizens  and  taxpayers,  and  the  written  consent 
of  such  drunkard  to  the  granting  of  the  prayer  of  the  peti- 
tion, and  his  agreement  to  take  the  treatment  and  obey  the 
rules  of  the  institution.  (3)  That,  upon  presenting  such  pe- 
tition, verification,  and  written  consent,  the  court  or  judge 
thereof,  upon  being  satisfied  of  the  truth  thereof,  shall  cause 
an  order  to  be  entered  that  such  drunkard  shall  be  taken  to 
some  institution  within  the  state,  to  be  designated  therein, 
provided  that  the  expense  of  treatment  in  each  case  shall 
not  exceed  the  sum  of  $130,  which  sum  shall  cover  and  in- 
clude all  expenses  for  treatment,  medicines,  and  board  for 
four  weeks,  and  such  expense  shall  be  paid  by  the  county; 
(4)  that  no  such  court  or  judge  thereof  shall  send  any  per- 
son for  treatment  a  second  time;  (5)  that  any  person  so 
treated  is  at  liberty  to  reimburse  the  county. 

The  complaint  alleges,  in  effect,  the  incorporation  of  the 
plaintiff;  that  one  J.  S.  White,  an  alleged  habitual  drunk- 
ard, age  forty-two  years,  and  a  married  man,  and  a  resident 
of  the  defendant  county,  was,  May  31, 1895,  upon  the  requi- 
site petition,  certificate,  verification,  and  consent  of  the  said 
White,  ordered  by  the  county  court  to  be  conveyed  to  the 
Keeley  Institute  at  Waukesha,  for  treatment  for  such  habit- 
ual drunkenness,  at  the  expense  of  Milwaukee  county,  not 
to  exceed  $130;  that,  under  such  commitment,  said  White 
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was  daly  conveyed  to  the  plaintiffs  said  institution  for  such 
treatment,  and  was  duly  received  into  the  plaintiffs  institu- 
tion for  treatment,  and  was  duly  treated  for  said  drunken- 
ness and  inebriety  for  a  period  of  four  weeks,  commencing 
May  81,  1895,  and  the  plaintiff  in  all  things  conformed  to 
and  complied  with  the  terms  and  provisions  of  said  act;  that 
the  defendant,  by  reason  thereof,  became  and  now  is  in- 
debted to  the  plaintiff  therefor  in  the  sum.  of  $130,  with 
interest, —  and  prays  judgment  accordingly.  To  that  com- 
plaint the  defendant  demurred,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  From 
the  order  overruling  the  demurrer  the  defendant  brings  this 
appeal. 

It  is  conceded  that  White  was  committed  to  the  plaintiff's 
institute  in  the  manner  required  by  the  act,  and  was  there 
treated  for  drunkenness,  as  alleged,  and  that  the  plaintiff 
is  entitled  to  recover  in  this  action  if  the  act  in  question  is 
valid.  On  the  other  hand,  it  is  obvious  that,  if  the  act  is 
void,  then  the  action  cannot  be  maintained.  The  question 
presented,  therefore,  turns  entirely  upon  the  constitution- 
ality of  the  act.  It  is  undoubtedly  true,  as  claimed  by  coun- 
sel for  the  plaintiff,  that  the  state  legislature  has  authority 
to  exercise  any  and  all  legislative  powers  not  delegated  to 
the  federal  government,  nor  expressly  or  by  necessary  im- 
plication prohibited  by  the  national  or  state  constitution. 
BittenhaiLs  v.  Johnston,  92  Wis.  595,  and  cases  there  cited. 
So,  it  is  undoubtedly  true,  as  claimed,  that  a  statute  should, 
if  possible,  be  so  construed  as  not  to  be  in  conflict  with  the 
constitution.  But  no  construction  is  permissible  which  de- 
feats the  obvious  purpose  and  object  of  constitutional  restric- 
tions. 

Counsel  for  the  plaintiff  contend  that  the  act  in  question 
comes  within  the  police  power  of  the  legislature,  and  is  there- 
fore valid.  Such  power  undoubtedly  extends  to  the  regula- 
tion and  protection  of  the  lives,  limbs,  health,  comfort,  good 
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order,  morals,  peace,  and  safety  of  society,  and  hence  may 
be  exercised  on  many  subjects  and  in  numerous  ways.  State 
V.  JSeinemannj  80  Wis.  256,  and  cases  there  cited;  Bitten- 
Aaus  V.  Johnston,  evpra.  Mr.  Oooley  defines  such  power  in 
the  following  language:  ^'The  police  of  a  state,  in  a  com- 
prehensive sense,  embraces  its  whole  system  of  internal  reg- 
ulation, by  which  the  state  seeks  not  only  to  preserve  the 
public  order  and  to  prevent  offenses  against  the  state,  but 
also  to  establish,  for  the  intercourse  of  citizens  with  citizens, 
those  rules  of  good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights,  and  to  insure 
to  each  the  uninterrupted  enjoyment  of  his  own  so  far  as 
is  reasonably  consistent  with  a  like  enjoyment  of  rights 
by  others."  Oooley,  Const.  Lim.  (6th  ed.),  704.  Mr.  Tiede- 
man  gathers  from  the  American  definitions  given  by  him 
that "  the  term  must  be  confined  to  the  imposition  of  re- 
straints and  burdens  upon  persons  and  property."  He  fur- 
ther says :  "  The  power  of  the  government  to  embark  in  enter- 
prises of  public  charity  and  benefit  can  only  be  limited  by 
the  restrictions  upon  the  power  of  taxation,  and  to  that  ex- 
tent alone  can  these  subjects  in  American  law  be  said  to  fall 
within  the  police  power  of  the  state."  Tiedeman,  Limita- 
tions, 4.  It  is  not  denied,  if  not  conceded,  that  the  legisla- 
ture has  ample  power  to  suppress  drunkenness  and  intem- 
perance. The  statutes  have  for  many  years  provided  for 
the  care  of  inebriates  in  county  asylums.  E.  S.  sees.  604/, 
604^.  So  they  have  provided  for  placing  drunkards  under 
guardianship,  and  committing  them  to  asylums.  B.  S.  sees. 
3978,  3979;  State  ex  rel.  Larhin  v.  Ryan,  70  Wis.  683,  684. 
The  power  of  the  legislature  to  pass  such  laws  is  not  ques- 
tioned. Nor  is  the  power  of  the  legislature  to  prescribe 
laws  for  reclaiming  drunkards  by  public  authority  here  in- 
volved. We  are  clearly  of  the  opinion  that  the  act  in  ques- 
tion is  not  an  exercise  of  the  police  power  as  above  defined. 
On  the  contrary,  it  is  for  private  purposes,  and  to  benefit 
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private  parties.  The  plaintiflf  is  a  private  corporation,  or- 
ganized under  the  general  laws  of  the  state,  and  oonducted 
for  private  gain.  The  mere  fact  that  it  is  subject  to  visita- 
tion and  inspection  by  public  officials  does  not  make  it  a 
public  institution.  The  manifest  purpose  of  the  act  is  to 
compel  the  county  in  which  any  citizen  resides  who  has  be- 
come "  addicted  to  the  use  of  spirituous,  malt  or  fermented 
liquors,  morphine,  opium,  cocaine,  or  other  drugs  or  narcotics, 
to  such  a  degree  as  to  deprive  him  or  her  of  the  power  of 
reasonable  self-control,"  who  has  been  committed  to  such 
institute,  in  the  manner  indicated,  to  pay  such  institution 
a  sum  not  exceeding  $130  ^^  for  treatment,  medicines,  and 
board  for  four  weeks,"  furnished  to  such  person.  True,, 
such  person  is  only  to  be  so  committed  in  case  he  ^^  has  not 
the  means  to  pay  for  said  treatment,  nor  have  the  person  or 
persons,  if  any,  who  are  charged  with  his  support."  This 
language  clearly  implies  the  ready  means  or  money  to  make 
such  payment.  It  does  not  mean  that  such  person  has 
become  a  pauper,  or  that  he  has  become  dependent  upon 
charity  or  benevolence  for  support.  Rhine  v.  Shehoygam,,  82" 
Wis.  352.  It  is  there  said  by  Mr.  Justice  Pinney  that  "  the 
word  *  poor,*  in  the  statute,  has  a  restricted  and  technical 
meaning,  and  it  is  practically  synonymous  with  ^destitute,' 
denoting  extreme  want  and  helplessness."  In  that  case,  it 
was,  in  effect,  held,  that  where  a  man  has  property  of  con- 
siderable value  over  and  above  incumbrances,  and  not  indis- 
pensable for  daily  use,  but  available,  by  way  of  sale  or  secu- 
rity, for  support,  he  is  not  a  poor  person  for, whose  support 
the  town  is  liable  under  the  statute.  Ettrick  v,  Bcmgor,  84 
Wis.  256. 

The  act  in  question  does  not  go  upon  the  theory  that  the 
victim  of  such  addiction  is  helpless  and  destitute,  and  hence 
the  subject  of  public  charity.  It  does  treat  such  addiction 
as  a  '^disease;"  but  it  does  not  treat  it  as  a  contagious  or 
infectious  disease,  and  there  is  no  allegation  or  claim  that  it 
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is  a  contagious  or  infections  disease.  The  question  recurs 
whether  any  county  may  be  compelled  to  pay  any  private 
party  for  treatment,  medicines,  and  board  of  any  resident 
therein,  having  a  disease  not  contagious  or  luf ectious,  merely 
because  such  diseased  person  '^  has  not  the  means  to  pay  for 
said  treatment."  If  a  county  may  be  compelled  to  make 
such  payment  for  such  treatment,  medicines,  and  board  of  a 
person  haviug  such  a  disease,  then  it  logically  follows  that 
every  county  may  be  compelled  to  pay  private  parties  for 
treatment,  medicines,  and  board  of  any  person  having  any 
disease,  though  not  contagious  nor  infectious,  provided  the 
victim  has  not  the  present  means  of  making  such  payment 
himself.  We  are  clearly  of  the  opinion  that  no  such  power 
exists.  This  is  the  result  of  numerous  decisions  in  this  court 
which  might  be  cited.  A  few  only  will  be  referred  to.  In 
Owrti^s  Adm^r  u  Whipple^  24  Wis.  350,  the  town  of  Jeffer- 
son was  authorized  by  statute  to  raise,  by  tax,  $5,000  to  aid 
in  the  erection  of  buildings  for  the  ^^  Jefferson  Liberal  Insti- 
tute "  therein,  in  case  the  majority  of  the  votes  cast  upon 
that  question  at  a  special  town  meeting  to  be  held  should  be 
in  favor  of  such  tax.  The  electors  having  decided  affirma- 
tively, the  tax  was  accordingly  assessed  upon  the  taxable 
property  of  the  town.  Curtis  resisted  the  payment  of  the 
tax,  and,  when  his  personal  property  was  taken  therefor,  he 
brought  the  action  for  the  wrongful  taking  and  conversion, 
and  recovered.  The  court  held,  in  effect,  that  the  "  Jeffer- 
son Liberal  Institute  "  Was  essentially  a  private  educational 
institution,  in  which  neither  the  town  nor  its  inhabitants^ 
as  sttchy  had  any  interest  or  power  of  control;  and  hence 
the  act  empowering  the  town  to  raise  by  taxation  the  sum 
mentioned  was  invalid.  That  decision  has  frequently  been 
affirmed  by  this  court.  Whiting  v.  S.  <&  F.  du  L,  H.  Co.  2S 
Wis.  181 ;  State  ex  rel.  McCurdy  v.  Tappan/,  29  Wis.  664, 684; 
Attorney  Oeneral  v.  Eau  Claire^  37  Wis.  486.  As  stated  by 
Ryan,  C.  J.,  in  the  case  last  cited :  '^  Taxation  is  the  absolute 
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conversion  of  priviite  property  to  public  usa  And  its  va- 
lidity rests  on  the  use.  In  legislative  grants  of  the  power 
to  municipal  corporations,  the  public  use  must  appear.  .  •  . 
The  legislature  can  delegate  the  power  to  tax  to  municipal 
corporations  for  public  purposes  only;  and  the  validity  of 
the  delegation  rests  on  the  public  purpose.  Were  this  other- 
wise, as  was  said  at  the  bar,  municipal  taxation  might  well 
become  municipal  plunder."  Page  438,  citing  numerous 
cases  in  this  court  in  support  of  the  proposition.  Here  the 
act  compels  payment  without  the  consent  of  the  county  or 
its  taxpayers;  and  in  such  cases  the  purposes  for  which  tax- 
ation may  be  authorized  are  much  more  restricted  than 
where  such  consent  is  first  obtained,  as  indicated  in  numer- 
ous decisions  of  this  court.  Lwnd  i;.  Chippewa  Co.  93  Wis. 
640,  and  cases  there  cited. 

A  learned  writer  on  constitutional  law  says  upon  this  sub- 
ject: ^^So,  a  municipal  corporation  cannot  be  authorized  to 
tax  the  citizens  for  the  support  of  a  school,  hospital,  or  li- 
brary, although  its  doors  are  open  to  the  public  and  a  great 
number  of  persons  will  participate  in  the  advantages  which 
it  confers,  unless  it  is  a  public  agency,  or  controlled  and  man- 
aged by  the  state.  The  power  would  seemingly  be  limited, 
though  there  were  no  express  prohibition.  It  is  inherent  in 
the  idea  of  taxation  that  it  should  be  for  the  public  good; 
and  a  law  taxing  one  set  of  men  for  the  benefit  of  another, 
or  in  furtherance  of  an  industrial  enterprise  in  which  they 
were  engaged,  would  be  regarded  ais  confiscation  in  all  civil- 
ized countries.  .  .  .  Schools,  almshouses,  and  hospitals 
occupy  an  intermediate  position,  and  may  be  public  or  pri- 
vate uses,  according  to  circumstances.  When  controlled  by 
the  commonwealth,  and  open  to  all  who  need  such  aid,  they 
are  public  uses,  and  may  be  endowed  and  sustained  by  tax- 
ation; but  it  cannot  properly  be  employed  for  the  support 
of  any  institution,  however  admirable  or  useful,  which  is  in 
the  hands  of  private  persons  who  are  not  accountable  to 
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the  government."  1  Hare,  Am.  Const.  Law,  280,  284,  citing, 
among  other  cases,  Ixxm  Asio.v.  Topeka^  20  Wall.  655;  Law- 
ell  V,  Boston^  111  Mass.  454;  St.  Ma/nfa  Inchiatrial  School  v. 
Brown^  45  McL  310.  To  the  same  effect,  Philadelphia  Aeso. 
V.  Woodj  39  Pa.  St.  73;  Hilchcock  v.  Si.  Louis,  49  Mo.  484; 
Stale  ex  rd.  Griffith  v.  OsawkeSj  14  Kan.  418.  The  Massa- 
chusetts case  cited  appealed  strongly  to  the  generosity  of 
the  people,  as  the  legislative  enactment  authorized  Boston 
to  aid  in  rebuilding  portions  of  the  city  destroyed  by  the 
great  fire  of  1872;  but  the  act  was  held  to  be  unconstitu- 
tional and  void.  The  Kansas  case  made  a  similar  appeal, 
and  involved  the  validity  of  a  legislative  enactment  author- 
izing townships  to  provide  ^^  the  destitute  citizens  of  such 
townships  with  provisions,  and  with  grain  for  seed  and 
feed; "  but  the  act  was  held  to  be  unconstitutional  and  void, 
as  not  being  for  a  public  purpose.  The  opinion  in  that  case 
was  written  by  Justice  Bbeweb,  now  a  justice  of  the  su- 
preme court  of  the  United  States;  and  it  is  not  only  in- 
structive, but,  as  we  think,  unanswerable. 

Three  cases  are  cited  involving  the  validity  of  statutes 
somewhat  similar  to  the  one  in  question.  The  Maryland 
act  was  broadly  distinguishable  from  the  one  at  bar,  and 
was  held  valid.  MayoT  amd  City  CownoH  of  Baltimore  v. 
Kedey  InatiPate,  81  Md.  106.  The  Colorado  act  was  more 
like  ours,  and  it  was  held,  in  effect,  that  one  who  ^^  is  finan- 
cially unable  to  pay  for  the  treatment  of  such  disease  "  be- 
longs to  a  class  of  ^'  poor  who  have  become  helpless  and 
unable  to  care  for  themselves,"  and  hence  '^  within  the  gov- 
ernmental functions  of  the  state,"  and  the  act  was  valid. 
In  re  Houee,  46  Fac.  Bep.  117.  The  case  is  not  made  to 
turn  npon  the  questions  we  have  considered,  and  we  cannot 
regard  it  as  an  authority  in  the  case  at  bar.  The  Minnesota 
case  is  made  to  turn  upon  the  delegation  of  power,  and  the 
law  is  held  to  be  invalid.  Foremam,  i).  Hennepi/n,  Co.  64 
Minn.  371. 
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Bot  it  is  unnecessary  to  continue  the  discussion.  For  the 
reasons  given,  we  hold  the  act  in  question  unconstitutional 
and  void. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed^ 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 

See  note  to  this  case  in  86  L.  R.  A.  5I!L— Rep. 
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Zandeb,  Appellant,  vs.  Yalbntinb   Blatz  Brbwing  Oom- 
PANT,  Eespondent. 

January  12 — Fdtruary  f,  1897. 

Ejectment:  TrespoM:  Election  of  remedies. 

An  intrusion  by  one  lotowner  of  his  foundation  wall  upon  the  land 
of  the  adjoining  owner,  without  permission,  is  a  trespass,  and  may 
be  treated  as  a  disseisin;  but  if  the  owner  of  the  land  so  in- 
truded upon  extends  his  own  building  to  his  line  and  rests  it  upon 
such  wall  and  occupies  the  same  continuously,  he  thereby  elects 
to  treat  the  intrusion  as  a  mere  trespass,  and  cannot  maintain 
ejectment  therefor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau* 
kee  county :  D.  H.  Johnson,  Circuit  Judge.     Affirfned. 

Ejectment  to  recover  fourteen  inches  of  land.  Plaintiff 
owns  lot  2,  block  57,  in  the  Seventh  ward,  city  of  Milwau- 
kee. The  defendant  owns  lot  1,  immediately  adjoining  on 
thte  north.  The  north  fourteen  inches  of  lot  2  is  in  dispute. 
The  evidence  showed  that  in  1891  the  defendant  erected  a 
building  on  lot  1.  In  making  the  necessary  excavations,  the 
defendant  excavated  a  few  inches  beyond  the  line,  and  put 
in  a  foundation,  which,  it  appears,  extended  about  fourteen 
inches  across  the  line,  and  under  the  north  wall  of  the  plajnt- 
ifTs  building.  The  plaintiflPs  possession  was  not  otherwise 
disturbed,  and  he  has  ever  since  been,  and  now  is,  in  posses- 
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sion  of  his  bailding,  which  extends  olear  up  to  his  line,  and 
rests  in  part  upon  the  wall.  The  only  question  in  the  case 
is  whether  the  building  by  the  defendant  of  this  foundation 
waU  fourteen  inches  across  the  line  constitutes  a  disseisin, 
so  that  ejectment  will  lie.  The  defendant,  by  its  answer, 
disclaims  title  to  the  fourteen  inches  in  question,  and  alleges 
that  the  wall  was  built  at  plaintiff's  request.  At  the  close 
of  the  evidence  a  nonsuit  was  granted,  and  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  jFiebing  <k  KUlUeaj 
and  oral  argument  by  ff.  J.  KiUilea.  To  the  point  that  tres- 
pass would  not  lie,  but  ejectment  was  the  proper  remedy, 
since  the  plaintiff  had  neither  actual  nor  constructive  pos- 
session of  the  land  in  suit  at  the  commencement  of  the 
action,  they  cited  MoCowrt  v.  Eokatem^  22  Wis.  153;  Pile  v. 
jPedriok,  167  Pa.  St.  296,  and  many  other  cases. 

For  the  respondent  there  was  a  brief  by  Sylvester,  Selieiber, 
Riley  <&  Oriky  and  oral  argument  by  F.  Soheiber  and  M.  M. 
Riley. 

WiNSLOw,  J.  When  this  case  was  here  before,  the  merits 
were  not  decided.  89  Wis.  164.  Now,  however,  the  ques- 
tion is  fairly  presented  whether  ejectihent  will  lie.  Both 
parties  cite  and  rely  upon  McCov/rt  v.  Eckateiny  22  Wis.  157. 
In  that  case  it  appeared  that  some  of  the  stones  of  defend- 
ant's foundation  wall  projected  eight  inches  over  upon  plaint- 
iff's land,  and  that  the  plaintiff  erected  his  own  building 
eight  inches  away  from  his  line,  thus  leaving  the  eight-iiAh 
strip  unoccupied.  It  was  held,  in  effect,  that  the  plaintiff 
might  treat  the  encroachment  as  a  disseisin,  at  his  election, 
and  if  be  had  so  treated  it,  he  might  maintain  ejectment; 
and  it  seems  further  to  have  been  held  that  there  was  enough 
evidence  in  that  case  to  carry  to  the  jury  the  question 
whether  the  plaintiff  had  elected  to  treat  the  defendant's  act 
as  a  disseisin.    In  the  present  case  there  is,  however,  no 
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such  evidence.  The  testimony  shows,  without  dispute,  that 
the  plaintiff  is  now,  and  always  has  been,  in  possession  of 
his  full  lot.  His  building  extends  to  the  north  line  of  his 
lot,  and  the  only  difficulty  is  that  it  rests  upon  a  few  inches 
of  wall  below  the  surface  of  the  ground,  which  was  built  by 
the  defendant  without  authority.  This  act  of  the  defend- 
ant in  intruding  his  foundation  wall  under  the  plaintiff's 
building  was  (if  done  without  permission)  undoubtedly  a 
trespass.  If  the  plaintiff  had  chosen,  he  might,  under  the 
rule  of  Mc  Court  v.  Eckstein^  have  treated  it  as  a  disseisin, 
and  could  have  then  maintained  ejectment.  But  he  has  not 
treated  it  as  a  disseisin.  On  the  contrary,  by  allowing  his 
building  to  remain  upon  the  foundation  and  by  occupying 
that  building  up  to  his  line  continuously,  he  has  undoubt- 
edly elected  to  treat  the  defendant's  act  in  building  the  wall 
as  a  mere  trespass.  The  plaintiff  has  had  the  full  and  free 
possession  and  enjoyment  of  his  entire  lot  ever  since  the 
wall  was  built.  Ejectment  cannot  be  maintained  by  one 
who  is  in  the  undisturbed  possession  of  real  estate.  It  is  a 
remedy  provided  for  one  who  is  out  of  possession.  This  is 
elementary  law. 
By  the  Court. —  Judgment  affirmed. 

On  the  question  wliat  disseisin  will  support  ejectment^  see  note  to 
Harrington  v.  Port  Huron  (86  Mich.  46),  in  18  L.  B.  A.  684.— Bbp. 
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Db.   Shoop  Family  Medioinb  Cokpakt,  Eespondent|   vs. 
"Wbbnioh,  Appellant. 

January  13 — February  $,  1897. 

Libel:  Pleading:  Evidence, 

1.  The  publisher  of  a  newspaper  on  receiving  a  proposed  advertisement 
of  certain  family  medicines  published  in  his  paper  an  article  in 
the  form  of  a  letter  addressed  to  the  proprietor  of  such  medioine» 
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saying,  '*  Tour  advertisements  will  not  be  received  in  the  columns 
of  the  L.,  although  you  offer  us  big  pay.  We  have  repeatedly 
advised  our  readers  that  by  the  manufacture  and  sale  of  such 
medicines  the  public  are  swindled  out  of  their  money."  Hdd,  that 
the  article  was  libelous  j!>er  ae. 

2l  a  complaint  for  a  libel  published  in  the  German  language,  which 
sets  forth  the  article  in  German,  and  alleges  that  being  translated 
it  "reads  as  follows,"  giving  the  alleged  translation  in  words  and 
figures,  asserts  in  substance  that  the  translation  is  a  true  one,  and 
is  sufficient  in  that  respect 

8w  Letters  written  to  the  medicine  company  by  its  patrons,  stating 
how  the  newspaper  article  was  understood  by  them  and  its  effect 
upon  readers  in  their  vicinity,  were  not  admissible  in  evidence  in 
an  action  for  the  libel  contained  in  such  article,  being  mere  hear- 
say. 

Afpbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  is  an  action  for  an  alleged  libel  published  by  the  de- 
fendant in  a  semimonthly  newspaper  published  in  the  Ger- 
man language  at  Milwaukee,  Wisconsin,  under  the  name  of 
"  Der  Landwirth,"  of  which  the  defendant  was  the  publisher 
and  proprietor.  It  was  alleged  that  it  had  a  large  circula- 
tion among  the  farmers  and  citizens  of  the  state  of  Wiscon- 
sin of  German  descent.  That  the  plaintiff  was  a  corporation 
authorized  to  manufacture,  compound,  and  sell  drugs  and 
medicines  and  certain  specific  remedies  for  certain  diseases, 
and  throngh  Dr.  Shoop  had  sent  to  the  defendant  a  request 
for  certain  space  in  the  advertising  columns  of  the  ^^  Land- 
wirth,"  and  that  on  September  1, 1893,  defendant,  intending 
to  injure  plaintiff,  etc.,  did  wilfully  and  maliciously  com- 
pose and  cause  to  be  published  in  said  newspaper,  concern- 
ing the  plaintiff,  in  the  German  language,  a  false,  malicious, 
and  defamatory  article,  which  is  set  out  in  words  and  figures 
at  length,  followed  by  the  allegation,  "  which  said  article, 
hetny  translated  into  the  English  Umguage^  reads  as  follows: 
*  To  Dr.  C.  I.  Shoop,  Eacine,  Wis.,  and  W.  A.  Noyes,  820 
Powers  Block,  Kochester,  N.  Y. :  Your  advertisements  will 
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not  be  received  in  the  columns  of  the  '^  Landwirth,"  although 
you  offer  us  big  pay.  We  have  repeatedly  advised  our  read- 
ers that  by  the  manufacture  and  sale  of  such  medicines  the 
public  are  swindled  out  of  their  money.  "  Der  Landwirth  " 
[Husbandman]  does  not  work  in  this  way,  but  on  the  con- 
trary desires  to  be  to  its  readers  a  sincere  and' faithful  ad- 
viser.' And  by  said  false,  defamatory  article  the  defendant 
meant  and  intended  to  publish  to  the  world  that  the  rem- 
edies and  medicines  so  sold  and  offered  for  sale  by  the  plaint- 
iff were  fraudulent  and  worthless,  and  any  person  buying 
the  same  would  be  swindled,"  etc.,  "  to  the  plaintiff^s  dam- 
age." The  defendant  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  demurrer  was  stricken  out  as  frivo- 
lous. The  defendant  subsequently  answered,  denying  malice, 
or  that  he  wilfully  intended  to  injure  the  plaintiff  in  its 
business  and  reputation,  but  admitted  the  publication  of  the 
German  words  set  forth  in  the  complaint,  and  alleged  that 
the  statements  contained  therein  were  true,  but  denied  that 
the  article,  being  translated,  reads  as  alleged  in  the  com- 
plaint, and  gave  what  he  averred  was  an  accurate  and  cor- 
rect rendering  of  said  article  into  English. 

The  action  came  on  for  trial  before  a  jury,  and  consider- 
able testimony  was  given  on  the  subject  of  the  correctness 
of  the  translation.  The  plaintiff  offered  in  evidence  three 
certain  letters,  written  by  three  several  parties,  to  Dr.  Shoop, 
one  dated  January  11,  1894,  in  which  the  writer  said:  "I 
have  read  in  the  'Landwirth'  that  he  would  not  for  any 
money  publish  your  remedies  in  his  publication,  inasmuch 
as  it  is  nothing  but  a  swindle.  I  can  furnish  you  with  hun- 
dreds of  persons  that  have  used  your  remedies  and  regained 
their  health  by  the  use  of  the  same.  Mr.  E.  M.  Gowan,  the 
druggist  here,  is  now  selling  your  preparations.  I  will  send 
an  order  at  the  earliest  opportunity.  [Signed]  M.  Schmitt" 
The  second  letter  was  signed  by  one  0.  W.  Euoff,  and  stated 
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that  the  writer  wished  the  doctor  would  send  him  a  bottle 
of  his  restorative,  and  one  box  of  his  nerve  pills,  and  added : 
"  If  it  had  not  been  for  the  '  Landwirth,'  I  would  have  sent 
for  medicine  before.  Mr.  Wemich  is  opposed  to  all  medi- 
cines. .  .  .  Send  the  medicine  at  once."  The  third  let- 
ter was  signed,  Henry  Gerber,  to  Dr.  Shoop,  in  which  the 
writer  stated:  "I  have  not  a  very  big  order  this  time,  as  I 
have  not  sold  all  my  remedies.  ...  I  find  that  many 
have  read  in  the  damn  'Landwirth.' — On  the  farms  they 
have  in  many  districts  the  damn  practical  coanselor  '  Land- 
wirth' from  Wisconsin.  I  had  a  good  deal  to  contend. 
I  had  heard  already  in  April  last  that  he  was  trying,  or  that 
he  was  talking  against  your  medicines,  but  not  so  much  as 
now.  It  was  said  that  Dr.  Shoop  had  commenced  suit 
against  the  '  Landwirth,'  but  lost  his  case,  and  now  they 
argue  his  medicines  are  nothing  but  swindle.  Please  let  me 
know  the  right  version  of  this.  I  received  a  slip  from  his 
newspaper,  which  I  send  you  herewith.  Please  send  it  back 
to  me  with  your  reply,  as  I  desire  myself  to  write  this 
famous  professor.  Dr.  Johannes  Hackin,  in  order  to  stop  his 
loose  mouth."  These  letters,  written,  respectively,  from 
three  several  places  in  Kansas,  Kentucky,  and  Pennsylvania, 
were  offered  to  show  how  the  article  in  question  was  under- 
stood. Counsel  for  the  defendant  objected  to  the  testimony, 
on  the  ground  that  it  was  incompetent,  immaterial,  and  ir- 
relevant. It  appeared  that  the  letters  came  by  the  ordinary 
course  of  maU,  but  the  witness  did  not  know  the  parties, 
only  by  correspondence.  The  court  overruled  the  objection, 
and  permitted  the  letters  to  be  given  in  evidence.  Evidence 
was  given  tending  to  show  that  the  medicines  in  question 
were  not  patent  medicines,  but  compounded  by  Dr.  Shoop, 
and  the  plaintiff  was  selling  the  remedies  in  almost  every 
state  of  the  Union. 

The  court  charged  the  jury  that  the  article  was  libelous 
upon  its  face,  but  that  the  plaintiff,  being  a  corporation, 
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coald  not  recover  exemplary  or  punitory  damages;  that  the 
gravamen  of  the  action  was  the  injury  to  the  reputation  of 
the  medicines.  The  jury  found  a  verdict  for  $500  in  favor 
of  the  plaintiff.  The  defendant  moved  to  set  it  aside,  on 
the  ground,  among  others,  that  the  damages  were  excessive. 
The  court  denied  the  motion,  and  from  a  judgment  on  the 
verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  McElroy  ds  Esch- 
weUer,  of  counsel,  and  Rietbrooh  <&  JBdUey^  attorneys,  and 
oral  argument  by  E  O.  Eaohweiler. 

For  the  respondent  there  was  a  brief  by  Qtmrles^  Sjpence 
(6  Qtux/rles,  and  oral  argument  by  W.  O.  QuarUs. 

PiNNEY,  J.  1.  There  can  be  no  doubt  but  that  the  article 
set  forth  in  the  complaint  is  libelous jp^  ae.  As  held  in  Brown 
V.  Vannamanj  85  Wis.  451,  "  It  was  a  written  slander  upon 
the  plaintiff's  trade  and  business,  and  as  such  it  tended  di- 
rectly to  prejudice  the  plaintiff  therein,  and  hence,  within 
well-established  rules  of  law,  was  libelous  ^?^  ««." 

2.  The  allegation  in  the  complaint  that  the  German  words 
therein  set  forth,  and  constituting  the  libel  in  question^ 
"  being  translated  into  the  English  language  readasfollowB^^ 
setting  out  the  alleged  translation  in  words  and  figures  at 
length,  is  a  sufficient  allegation  that  the  translation  is  a  cor- 
rect translation.  It  would  be  understood  by  any  person  of 
ordinary  intelligence  as  an  assertion,  in  substance,  that  the 
translation  was  a  .true  one.  The  objection  is  technical.  The 
statute  requires  that  allegations  in  pleadings  ^'  shall  be  lib* 
erally  construed,  with  a  view  to  substantial  justice  between 
the  parties."  R.  S.  sec.  2668.  If  the  defendant  considered 
the  allegation  indefinite  and  uncertain,  his  remedy,  to  take^ 
advantage  of  the  defect,  was  by  motion  to  make  it  more 
definite  and  certain.  It  is  hardly  to  be  conceived  that  the 
defendant  could  have  been  misled  or  prejudiced  by  the  alle- 
gation in  its  present  form,  which  is  much  the  same  as  a  like 
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allegation  in  SohUd  v.  Legler,  82  Wis.  78,  and  which  was  re- 
garded as  suflSoient. 

8.  The  three  letters  oflFered  in  evidence  by  the  plaintiff^ 
and  received,  were  mere  hearsay  {Anderson  v.  Fetzer^  75  Wis. 
562),  and  were  not  admissible.  It  was  clearly  error  to  receive 
them  in  evidence.  Two  of  them  contained  statements  calcu- 
lated to  affect  and  increase  the  damages  awarded,  and  we 
cannot,  from  the  record,  say  that  they  did  not  affect  the 
amount  of  damages  unfavorably  to  the  defendant  The  let- 
ters were  not  only  objected  to,  but  a  motion  was  made  to  set 
aside  the  verdict  on  the  ground  of  excessive  damages,  which 
was  denied.  As  the  evidence  admitted  was  incompetent^ 
there  must,  in  such  case,  be  a  new  trial,  unless  it  appears  that 
the  incompetent  evidence  did  not  injuriously  affect  the  result. 
For  the  error  in  admitting  the  letters  in  evidence,  there  must 
be  a  new  trial.  There  are  no  other  questions  requiring 
notice. 

By  the  Court. —  The  judgment  of  the  circnit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Lahdaubb  and  others.  Appellants,  vs.  Espbnhaik  and  others^  95'      i69 


Respondents. 

January  13 ^February  f,  1897. 

Attachment:  Evidence  of  fraud:  Parties:  Res  adjudicata. 

L  Under  the  role  of  our  statute  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  the  payee  of  promissory 
notes  who  has  transferred  the  same  cannot  maintain  an  action  or 
an  attachment  for  the  debt  so  long  as  the  notes  remain  in  the 
hands  of  his  assignee,  even  though,  in  transferring  them,  he  in- 
dorsed them;  but  in  that  case,  if  he  afterward  pays  and  takes 
them  up  he  is  remitted  to  his  original  righta .  . 

2L  If  the  notes  when  taken  were  voidable  for  the  fraud  of  the  maker, 
and  the  assignee  in  taking  them  relied  upon  the  credit  of  the  in- 
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donement*  that  could  not  operate  as  a  reservation  of  any  legal 
interest  in  the  assignor,  and  he  oould  not  lawfully  do  anything  to 
impair  their  value  in  thjc  hands  of  the  assignee,  as  by  electing  to 
declare  them  void. 

&  In  an  attachment  suit,  evidence  that  the  maker  of  the  notes  sued 
on  absconded  two  months  after  they  were  made,  taking  with  him 
a  large  amount  of  property  and  money,  and,  though  having  in  his 
possession  property  largely  in  excess  of  his  debts,  left  too  little  to 
satisfy  all  of  his  creditors,  does  not  establish  that  he  was  insolvent 
when  he  departed,  and  much  less  that  be  was  so  when  he  gave 
the  notes;  nor  that  he  then  intended  to  absoond  and  not  pay  them. 

4  A  judgment  in  favor  of  plaintiffs  in  an  action  upon  notes  which 
they  had  previously  transferred  to  a  bank  is  not  conclusive  that 
they  owned  the  cause  of  action  at  the  time  of  the  recovery  or  that 
it  was  due  at  the  commencement  of  the  action,  as  against  other 
creditors  of  the  maker  who  were  not  parties  nor  privies  to  the  ac- 
tion, and  does  not  bar  them  from  asserting  their  rights  to  prece- 
dence. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  E.  G.  Siebeokeb,  Judge.    Reversed. 

The  plaintiffs  are  the  members  of  several  trading  copart- 
nerships, which  are  creditors  of  one  F.  Steinkirchner,  who 
was  at  one  time  a  trader  in  Milwaukee.  The  defendants 
Espenhain  and  Bartels  are  also  creditors  of  Steinkirchner. 
The  defendant  Bumham  was  the  sheriff  of  Milwaukee 
county.  Steinkirchner  absconded  May  14, 1889,  taking  with 
him  a  large  amount  of  property  or  money.  The  defendants 
Espenhain  and  Bartels  commenced  an  action  against  Stein- 
kirchner on  the  15th  day  of  May,  1889,  for  the  recovery  of 
$2,200,  claimed  to  be  due  them  for  merchandise  sold  to  him, 
and  attached  his  stock  of  goods,  which  were  of  the  value  of 
upward  of  $7,000.  The  plaintiffs,  as  several  copartnerships, 
also  commenced  their  several  actions  on  their  several  claims, 
and  levied  attachments  upon  the  same  goods,  subsequently 
to  the  levy  of  the  defendants'  attachment.  They  then  at- 
tacked the  defendants'  attachment,  by  intervening  petitions, 
by  which  they  claimed  that  the  defendants  were  not  Jxma 
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fide^  or  at  all,  creditors  of  Steinkirchner,  but  bad  taken  time 
notes  for  tbeir  olaim,  upon  wbicb  tbis  attacbment  was  based, 
and  had  transferred  tbe  notes  to  tbe  Merchants'  Exchange 
Bank,  and  so  bad  no  claim  against  tbe  common  debtor. 

The  facts  were  that  tbe  defendants  bad  sold  goods  and 
merchandise,  to  a  large  amount,  to  Steinkirchner,  and  had 
taken  bis  time  notes  for  tbe  indebtedness,  and  bad  trans- 
ferred tbe  notes  to  the  Merchants'  Exchange  Bank,  in  pay- 
ment of  tbeir  indebtedness  to  tbe  bank.  The  notes  were 
owned  by  tbe  bank,  and  none  of  them  were  due  at  the  time 
when  tbe  action  was  commenced  and  tbe  attachment  issued. 

Yet  the  affidavit  upon  which  the  defendants'  attachment 
had  been  issued  stated  that  Steinkirchner  '^  is  indebted  to 
tbe  plaintiffs  in  tbe  sum  of  $2,200,  and  that  tbe  same  is  due 
upon  express  contract."  Tbe  ground  stated  for  attachment 
is  that  the  defendant  ^'  has  assigned  .  «  •  and  is  about 
to  assign  .  .  .  bis  property,  with  intent  to  binder,  delay, 
and  defraud  bis  creditors."  The  ground  of  tbe  plaintiffs' 
intervention  was  that  the  defendants  did  not  own  the  claim 
upon  wbicb  tbis  action  and  the  attacbment  were  based,  hav- 
ing sold  it  to  tbe  bank,  and  that  it  was  not  then  payable. 
To  meet  this  contention,  tbe  defendants  presented  the  affi- 
davit of  the  defendant  BarteU,  wbicb  stated  that  he  (tbe 
affiant)  had  personal  knowledge  of  the  matters  stated,  and 
that  the  notes  which  had  been  transferred  to  tbe  bank  had 
been  given  on  a  consideration  entirely  different  from  and 
independent  of  the  indebtedness  on  which  tbe  attachment 
had  been  issued,  and  that  ther  notes  included  no  part  of  such 
indebtedness,  but  that  tbe  attacbment  was  based  upon  an 
indebtedness  for  other  goods  sold,  for  the  amount  of  tbe 
claim  of  $2,200,  for  wbicb  no  notes  had  been  given. 

Upon  this  showing,  the  court  denied  the  plaintiffs'  appli- 
cation. On  appeal  to  this  court  it  was  held  that  such  de- 
nial was  not  an  abuse  of  the  discretion  of  the  court.  74 
Wis.  379.    Tbis  action  was  then  commenced  by  the  plaint- 
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iffs  for  the  parpose  of  having  their  attachments  made  liens 
upon  the  attached  goods,  prior  to  the  lien  of  the  defendants' 
attachment.  The  attached  goods  were  sold  by  the  sheriff, 
and  realized  the  sam  of'  $7,727,  a  part  of  which  has  been 
paid  into  court,  to  abide  the  result  of  this  action.  Five 
years  after  the  commencement  of  their  action,  in  December, 
1894,  the  defendants  entered  judgment  in  their  attachment 
suit,  for  the  very  indebtedness  which  had  been  included  in 
the  promissory  notes,  and  no  other.  After  the  maturity  of 
the  notes,  the  defendants  had  paid  them  to  the  bank,  and 
received  them  back.  The  notes  were  surrendered  and  can- 
celed at  the  time  of  the  entry  of  judgment. 

This  is  the  substance  of  the  facts  established  by  the  evi- 
dence given  upon  the  trial  of  this  action.  The  trial  court 
found,  as  conclusions  of  fact,  ^Hhat  said  notes  were  given 
by  said  Steinkirchner  while  insolvent,  without  any  inten- 
tion of  paying  the  same,  and  while  contemplating  abscond- 
ing from  the  state,  and  fraudulently,  and  did  not  operate 
either  as  a  payment  of  said  indebtedness,  or  to  secure  a 
valid  extension  of  the  time  of  the  payment  of  said  indebted- 
ness," and  that  ^^  the  notes  were  so  discounted  by  the  bank 
solely  on  the  faith  of  the  indorsement  thereof  by  Espen/iam 
and  BarteU^^  and  dismissed  the  action.  There  is  no  direct 
evidence  to  prove  either  of  the  facts  so  found,  except  as  they 
are  inferred  from  the  facts  that,  after  Steinkirchner  ab- 
sconded, his  creditors  failed  to  find  suflScient  property  to 
satisfy  all  their  claims,  and  that  the  defendants  paid  the 
notes  to  the  bank,  and  received  them  back.  The  plaintiffs 
duly  excepted  to  the  findings,  and  bring  this  appeal 

For  the  appellants  there  was  a  brief  by  WinTder^  Flan- 
ders^ Smithy  BoUum  d6  VilaSy  and  oral  argument  by  E.  P. 
VUas. 

For  the  respondents  there  was  a  brief  by  Qitarles^  Spence 
cfe  QuarleSj  and  oral  argument  by  T.  W.  Spenoe. 
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Kewhan,  J.  In  this  state  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest.  B.  S.  sec.  2605. 
The  real  party  in  interest  is  the  party  who  has  the  right  to 
receive  and  control  the  recovery.  The  statute  is  impera- 
tive. Even  though  the  vendor  of  a  promissory  note  may 
retain  some  residuary,  contingent,  or  equitable  interest  in 
the  note,  he  cannot  maintain  an  action  upon  it.  Pomeroy, 
Code  Eem.  (3d  ed.),  §  136;  Gates  v.  IT.  P.  R.  Co.  64  Wis.  64; 
CummingB  v.  Morris^  25  N.  Y.  625.  The  defense  that  the 
plaintiff  is  not  the  real  party  in  interest  is,  in  general,  an 
absolute  bar  to  the  action.  A  party  without  right  to  pros- 
ecute the  action  cannot  maintain  an  attachment.  That 
remedy  is  ancillary,  merely,  to  the  action.  So,  the  defend- 
ants could  maintain  neither  their  action  nor  the  attachment, 
unless  they  owned  the  indebtedness  which  was  the  cause  of 
action,  at  the  time  of  the  commencement  of  their  action. 
So  doubt  the  law  is  that  the  taking  of  the  vendee's  promis- 
sory note  by  the  vendor  of  chattels  is  not  an  absolute  pay- 
ment for  the  chattels,  in  the  absence  of  an  agreement  to 
that  effect.  But  the  taking  of  the  note  operates  as  a  condi- 
tional payment.  If  the  note  is  transferred,  so  long  as  it 
remains  in  the  hands  of  the  assignee  it  operates  as  an  abso- 
lute payment  of  the  original  consideration.  If  the  creditor 
who  takes  such  securities  is  charged  as  indorser  and  takes 
them  up,  he  is  then  remitted  to  his  original  rights.  The 
suspended  right  of  action,  upon  the  original  consideration, 
revives  in  him,  and  he  may  bring  his  action  upon  such  orig- 
inal consideration,  or  upon  such  securities,  at  his  election. 
JBoMe  V.  Caitj  26  N.  T.  404,  and  cases  cited;  Meridcm  S.  M. 
L.  Co.  V.  Guy,  40  Conn.  163. 

If  the  notes  taken  by  the  defendants  from  Steinkirchner 
were  voidable  by  them  for  the  fraud  of  Steinkirchner,  as 
found  by  the  trial  court,  it  would  then  become  a  serious 
question  whether  the  defendants  bore  such  a  relation  to  the 
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notes  as  would  entitle  tbem  to  make  the  election  to  hold 
them  void.  They  had  parted  with  their  title  to  them,  and 
they  were  then  the  property  of  the  bank.  They  certainly 
could  do  nothing,  lawfully,  to  impair  the  \  alue  of  the  notes- 
in  the  hands  of  the  bank,  even  if  the  bank  did  take  them 
relying  on  the  credit  of  their  indorsement.  That  fact  could 
not  operate  as  a  reservation  of  an  interest,  in  a  legal  sense^ 
in  the  notes.  They  were  the  absolute  property  of  the  bank^ 
to  be  disposed  of  at  its  will,  and  were  not,  to  any  extent, 
under  the  dominion  of  the  defendants.  The  transaction  by 
which  the  bank  obtained  the  notes  was  a  purchase,  in  the 
usual  course  of  business. 

But  the  evidence  which  goes  to  prove  the  fraud  found 
by  the  trial  court  is,  at  the  best,  but  meager  and  unsatisfac- 
tory. It  seems  to  consist  exclusively  in  the  fact  that  Stein- 
kirchner  absconded,  taking  with  him  a  large  amount  of 
property  or  money,  and  leaving  too  little  to  satisfy  all  hia 
creditors.  At  the  time  of  his  disappearance,  he  left  many 
debts,  and  had  an  amount  of  property  larger  than  his  debts 
by  a  considerable  margin.  The  property  attached  by  cred- 
itors was  sold  by  the  sheriff  for  $7,727,  and  the  court  finds, 
that  he  took  with  him  '<  about  $18,000."  This  does  not  es- 
tablish very  clearly  that  he  was  insolvent  at  the  time  of  his 
departure.  It  does  not  show  that  he  could  not  have  contin- 
ued his  business,  and  paid  his  debts  in  the  usual  course  of  his 
business.  It  does  not  appear  that  creditors  were  pressing 
him.  Much  less  does  this  prove  that  he  was  insolvent  a 
month  or  two  months  earlier,  when  he  gave  the  notes.  Of 
course,  his  disappearance  and  withdrawal  of  his  property^ 
clandestinely,  from  the  power  of  the  process  of  his  creditors, 
is  a  conclusive  impeachment  of  his  business  integrity,  but, 
as  a  proof  of  his  insolvency  at  a  previous  date,  it  is  far  from 
conclusive.  Nor  is  the  evidence  which  is  held  to  prove  that,. 
at  the  time  when  he  gave  the  notes,  he  intended  not  to  pay 
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them,  any  more  satisfactory.  Apparently  he  was  solvent  at 
the  time  when  he  gave  the  notes.  There  is  no  evidence 
tending  to  show  that  he  then  meditated  such  a  final  wind-up 
of  his  business.  He  continued  the  business  for  some  two  or 
three  months  later.  There  is  really  no  evidence. that,  at  the 
time  when  he  gave  the  notes,  he  intended  other  than  to  pur- 
sue his  business.  It  is  more  probable  that  his  resolution  to 
abscond  was  of  later  origin.  But,  at  best,  it  all  rests  in  mere 
surmise,  without  basis  upon  any  facts  other  than  that  he 
disappeared,  taking  property  with  him. 

It  seems  to  be  claimed  upon  the  part  of  the  defendants 
that  the  judgment  which  the  defendants  entered  against 
Steinkirchner,  in  their  action  against  him,  is  conclusive  upon 
the  plaintiffs  that  they  owned  the  cause  of  action  upon 
which  they  recovered,  and  that  it  was  due  at  the  time  of 
the  commencement  of  their  action.  No  doubt  that  judg- 
ment is  conclusive  upon  the  parties  to  the  action  and  their 
privies.  It  binds  no  others.  As  a  rule,  a  judgment  is  not 
admissible  in  evidence,  either  for  or  against  a  stranger  ta 
the  action.  12  Am.  &  Eng.  Ency.  of  Law,  84,  and  cases 
cited  in  note  4.  The  judgment  has  no  relevancy  in  this 
siction,  either  by  way  of  estoppel  or  as  evidence.  All  these 
questions  could  properly  be  inquired  into  in  this  action. 
Sexton  V.  JRJiamee^  13  Wis.  99.  It  was  a  competition  for 
precedence  among  creditors.  Each  one  had  the  right  to 
avail  himself  of  such  technical  advantage  as  the  actual  situ- 
ation offered  him,  and  each  might  be  fairly  required  to  stand- 
within  his  own  right.  None  but  those  who  were  actual 
creditors,  in  legal  contemplation,  at  the  time,  had  a  right  to 
compete.  The  one  who  has  the  best  legal  right  is  to  be  pre- 
ferred and  advanced.  It  cannot  well  be  doubted  that,  but 
for  the  false  and  misleading  affidavit  of  BarteU^  the  plaint- 
iffs would  have  secured  the  precedence  sought  by  their 
intervention.    They  ought  in  this  action  to  obtain  the  ad- 
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vantage  of  which  they  were  defeated  by  that  deception. 
That  was  not  permissible  strategy. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  remanded 
with  direction  to  render  judgment  for  the  appellants  for  the 
relief  demanded  in  the  complaint. 


GoLDSMrm,  Bespondent,  vs.  Southwell,  Appellant. 

January  13 — Fdjmary  f,  1897. 

Lease,  how  construed, 

A  provision  in  a  lease  for  an  office  of  a  comer  room  facing  on  both 
W.  and  J.  streets  in  a  building  at  the  intersection  of  those  streets* 
that  "if  the  lessor  should,  during  the  term  of  this  lease,  rent  any 
office  on  either  the  W.  or  J.  street  f ront»  for  a  less  rate  than  .  •  . 
one  dollar  per  square  foot  on  the  J.  street  front,  or  one  dollar  and 
twenty-five  cents  on  the  W.  street  front,  or  one  dollar  and  fifty 
cents  per  square  foot  on  corner  rooms  located  on  the  corner  of  W. 
and  J.  streets^  .  .  .  such  reduction  shaU  also  be  made  to  the 
lessee  for  the  term  of  this  lease,  •  .  .  this  agreement  shall  not 
apply  to  any  room  not  specially  mentioned,"  is  to  be  construed  as 
dividing  the  rooms  into  three  classes,  and  making  the  reduction  of 
the  lessee's  rent  to  depend  upon  the  lessor's  reducing  the  rent  on 
rooms  of  the  same  class,  that  is,  on  comer  rooma 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

Action  to  recover  a  balance  alleged  to  be  due  for  rent. 
Plaintiff  owned  a  building  known  as  the  Goldsmith  Build- 
ing, located  at  the  corner  of  Wisconsin  and  Jefferson  streets, 
in  the  city  of  Milwaukee,  Wisconsin.  By  written  contract, 
on  the  1st  day  of  May,  1893,  he  leased  to  the  defendant 
rooms  Nos.  408  and  409  in  such  building,  for  the  term  of 
five  years,  for  $991  per  year.  Defendant  answered,  setting 
up  that  there  was  a  stipulation  in  the  lease  that,  in  case  the 
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lessor  should,  daring  the  term  of  the  lease,  rent  any  office 
room  fronting  on  either  Wisconsin  or  Jeflferson  streets  at 
iess  than  $1  per  sqnare  foot  on  JefiFerson  street  front,  or 
$1.25  per  square  foot  on  Wisconsin  street  front,  or  $1.50  per 
square  foot  for  rooms  on  the  corner  and  fronting  on  both 
streets,  .  .  ^  the  same  reduction  should  be  made  to  the 
defendant  for  the  term  of  his  lease;  that  plaintiff  did  rent 
rooms  on  the  Jefferson  street  front  as  low  as  78.6  cents  per 
square  foot,  and  on  Wisconsin  street  as  low  as  93.75  cents 
per  square  foot.  On  such  alleged  facts  defendant  claimed 
a  reduction  in  amount  of  rent  claimed  for  the  period  cov- 
ered by  the  complaint,  and  counterclaimed  for  excess  of 
rent  theretof dre  paid.  On  the  trial  defendant  proved,  among 
other  things,  that  plaintiff  rented  a  room  on  Wisconsin  street 
for  three  years,  and  that,  some  time  after  the  lease  was  made, 
the  term  was  reduced  to  one  year,  and  the  tenant  permitted 
to  settle  for  that  year  by  paying  nine  months'  rent,  or  at 
the  rate  of  ninety-five  cents  per  square  foot. 

At  the  close  of  the  evidence  there  were  no  disputed  facts. 
The  *  case  turned  wholly  upon  whether  the  defendant  was 
entitled  to  a  reduction  of  the  rent  charged  under  the  lease 
for  a  corner  room  by  reason  of  the  fact  that  plaintiff  had 
rented  a  room  on  Wisconsin  street,  as  before  stated.  On  this 
question  the  trial  court  decided  in  favor  of  plaintiff,  and  di- 
rected a  verdict  accordingly  for  the  amount  due  under  the 
lease  as  claimed  in  the  complaint,  less  some  reduction  for  a 
room  on  Jefferson  street,  in  regard  to  which  there  was  no 
dispute.  The  defendant  excepted  to  the  finding  of  the  court 
construing  the  lease  as  stated.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  BoUum  <&  Chad- 
haurne,  attorneys,  and  Zewis  M.  Ogden,  of  counsel,  and  oral 
argument  by  Mr.  Ogden, 

For  the  respondent  the  case  was  submitted  on  the  brief  of 
M<yiiroe  <&  liichardson, 
Vou95  — 13 
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Marshall,  J.  The  language  of  the  lease  on  which  the 
question  here  presented  arises  is  as  follows:  "In  case  the 
lessor  should,  during  the  term  of  this  lease,  rent  any  office 
on  either  the  Wisconsin  or  Jeflferson  street  front  at  a  less 
rate  than  now  demanded,  to  wit,  one  dollar  per  square  foot 
on  the  Jeflferson  street  front,  one  dollar  and  twenty-five 
cents  per  square  foot  on  the  Wisconsin  street  front,  and  one 
dollar  and  fifty  cents  per  square  foot  on  corner  rooms  lo- 
cated on  the  corner  of  Wisconsin  and  Jeflferson  streets^ 
.  .  .  such  reduction  shall  also  be  made  to  the  lessee  for 
the  term  of  this  lease,  but  .  •  .  this  agreement  shall  not 
apply  to  any  rooms  not  specially  mentioned."  Appellant 
had  a  corner  room.  The  question  is  whether,  under  the 
above  provision,  he  was  entitled  to  a  reduction  in  the  rent 
of  such  corner  room  because  a  Wisconsin  street  room,  in  the 
class  rated  at  $1.25  per  square  foot,  was  rented  at  a  less 
rate,  conceding  that  it  was  so  rented.  Appellant  invokes 
the  familiar  rule  that  a  contract  should  be  so  construed,  if 
possible,  as  to  give  eflfect  to  all  its  parts,  and  contends  that, 
unless  the  reduction  of  the  rent  charged  for  a  room  in  the 
$1.25^ class  calls  for  a  corresponding  reduction  in  the  rent  of 
the  corner  room,  the  contingency  mentioned,  upon  the  hap- 
pening of  which  the  rent  of  such  corner  room  would  be  re- 
duced, could  never  happen,  as  he  had  no  other  room  fronting 
on  Wisconsin  street.  But,  as  we  read  the  lease,  another 
rule,' quite  as  well  established  as  the  one  invoked  by  counsel, 
applies;  i.  e.  that,  where  the  language  is  plain  and  unmis- 
takable, there  is  no  room  to  apply  the  rules  for  judicial  con- 
struction. The  language  of  the  lease  under  consideration 
appears  to  clearly  mention  three  classes  of  rooms,  and  to 
provide  that  if,  subsequent  to  the  date  of  the  lease,  the  lessor 
should  rent  a  room  belonging  to  one  class  at  a  less  rate  than 
that  charged  to  the  lessee,  such  lessee  should  be  entitled  to 
a  corresponding  reduction  in  any  similar  room  covered  by 
his  lease.  The  last  words  of  the  clause  are  significant: 
"  The  provision  in  regard  to  the  reduction  of  rent  shall  apply 
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only  to  rooms  specially  mentioned."  That  was  intended  un- 
mistakably to  emphasize  what  precedes  ft,  that  the  reduc- 
tion of  the  rent  of  a  room  in  one  class  should  not  affect  the 
rent  of  any  room  covered  by  the  lease  not  strictly  in  such 
class.  The  foregoing  requires  an  affirmance  of  the  judg- 
ment whether  there  was  in  fact  a  reduction  of  the  rent  of  a 
Wisconsin  street  room  or  not. 

By  the  Court, — Judgment  affirmed. 


Slensbt,  by  guardian  ad  litem^  Eespondent,  vs.  The  Mtl- 
WAUKEB  Stbebt  Eailway  Company,  Appellant. 

January  IS  —  February  f  ,  1897. 

Negligent  injury  to  child  by  street  car:  Improper  remarks  by  counsel 

1.  In  an  action  for  an  injury  to  a  boy  two  years  and  seven  months  of 

age,  by  being  run  over  by  a  street  car,  the  evidence  showed  that, 
in  some  unknown  way,  he  escaped  from  the  yard  at  his  home  and 
started  to  cross  the  street  in  which  the  railway  ran, — at  first  going 
behind^  coal  wagon  moving  north,  and  then  passing  from  behind  it 
towards  home;  that  he  was  struck  and  injured  by  a  street  oar  about 
one  hundred  feet  south  from  the  coal  wagon  and  fifteen  to  twenty 
feet  west  from  the  line  of  the  wagon;  that  there  was  nothing 
within  that  distance  to  obstruct  the  vision  of  the  motorman  except 
one  trolley  post;  that  the  boy  was  clearly  seen  by  passengers  on  the 
car  from  the  time  that  he  started  to  cross  the  street*  both  before 
and  after  he  was  behind  the  coal  wagon;  and  that  the  motor- 
man's  attention  was  caUed  to  the  boy  when  he  was  about  fourteen 
feet  from  the  car,  but  he  did  not  put  on  the  brake.  Held,  that 
there  was  sufiScient  evidence  to  support  the  finding  that  the  motor- 
man  ought  to  have  seen  the  boy  in  time  to  have  avoided  the  acci- 
dent, notwithstanding  he  testified  that  he  did  not  see  him  until  he 
was  going  under  the  wheels;  and  also  to  sustain  the  finding  that 
the  boy's  mother  was  free  from  contributory  negligence. 

2,  Improper  remarks  made  by  counsel  for  the  plaintifif  in  addressing 

the  jury,  in  respect  to  the  reasons  why  a  second  trial  of  the  case 
became  necessary,  held  not  sufficient  ground  for  disturbing  the 
verdict,  where,  on  objection  being  made,  the  jury  were  instructed 
to  disregard  them. 
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Appeal  from  a  judgment  of  the  superior  court  of  MUwau- 
kee  county :  J.  C.  Lcdwig,  Judge.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  MiUer^  IfoyeSj 
MiUer  <b  Wahl^  and  oral  argument  by  George  H,  Wahl, 
They  contended  that  there  was  no  evidence  of  negligence  on 
the  part  of  defendant,  and  that  the  motorman  simply  failed  to 
choose  the  best  method  of  avoiding  the  accident.  Baker  v. 
Eighth  Ave.  R.  Co.  62  Hun,  39;  Biehop  v.  BeOe  City  St.  R. 
Co.  92  Wis.  139. 

For  the  respondent  there  was  a  brief  by  Toohey  <Ss  GU- 
more^  attorneys,  and  Quarles,  Spence  dk  QuarUs^  of  counsel, 
and  oral  argument  by  John  Toohey  and  J.  V.  Qtuirlea. 

Cassoday,  C.  J.  This  action  is  to  recover  damages  for 
being  run  over  by  a  street  car  of  the  defendant.  The  com- 
plaint is  in  the  usual  form  in  such  cases.  The  answer  con- 
sists of  admissions  and  denials.  At  the  close  of  the  trial, 
the  jury  returned  a  special  verdict  in  favor  of  the  plaintiflP, 
and,  from  the  judgment  entered  thereon,  the  defendant 
brings  this  appeal. 

There  is  undisputed  evidence  to  the  effect  that,  at  the  time 
mentioned.  Orchard  street,  in  Milwaukee,  ran  east  and  west, 
and  was  about  sixty-five  feet  wide,  including  sidewalks;  that 
Clinton  street  ran  north  and  south,  and  crossed  Orchard 
street  at  right  angles;  that  immediately  south  of  Orchard 
street,  and  west  of  Clinton  street,  there  was  a  store  having 
a  front  on  Clinton  street  of  about  sixteen  feet,  and  running 
back  on  the  line  of  Orchard  street  a  distance  of  forty-nine 
feet;  that  south  of  that  store,  and  about  three  feet  from  it, 
was  a  double  house,  having  a  front  on  Clinton  street,  and 
flush  with  it,  of  about  thirty  feet,  and  running  back  thirty- 
six  feet;  that  between  that  double  house  and  the  store  men- 
tioned was  a  passageway  about  three  feet  wide,  kept  closed 
by  a  gate;  that  immediately  south  of  the  double  house^  and 
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beti^een  it  and  a  cottage,  vras  a  narrow  passageway,  kept 
closed  by  a  gate;  that  the  parents  of  the  plaintiff,  at  the 
time  in  question,  lived  in  the  south  half  of  the  doable  house, 
and  their  children  were  in  the  habit  of  playing  in  the  back 
yard,  which  was  usually  kept  closed  by  gates;  that  Clinton 
street  was  seventy-six  feet  wide,  including  sidewalks,  and 
fifty-two  feet  wide  between  the  sidewalks;  that  on  the  east 
side  of  Clinton  street,  and  125  feet  south  of  the  south  line  of 
Orchard  street,  there  was  a  grocery  store;  that  the  north 
line  of  that  store  was  about  seventy-five  feet  south  of  the 
south  line  of  the  double  house  projected;  that  the  defend- 
ant's street-car  line  was  located  on  Clinton  street, —  having 
doable  tracks  thereon;  that  the  sidewalk  on  each  side  of 
that  street  was  twelve  feet  wide;  that  between  each  side- 
walk and  the  nearest  rail  was  about  seventeen  or  eighteen 
feet;  that  each  railway  track  was  less  than  five  feet  wide, 
and  that  the  distance  between  the  two  tracks  was  about  five 
feet;  that  between  the  two  tracks  and  about  fifty  feet  south 
of  Orchard  street  was  a  trolley  post, —  the  same  being  in  line 
with  the  south  line  of  the  double  house  projected ;  that  about 
ten  or  eleven  o'clock  on  the  forenoon  of  July  12,  1894,  the 
plaintiff,  who  was  at  that  time  about  thirty-one  months  of 
age  and  still  wore  dresses,  had  escaped  from  his  home  in 
some  way  not  accounted  for,  and  was  seen  at  the  front  of 
the  grocery  store  on  the  east  side  of  Clinton  street,  men- 
tioned, in  the  act  of  climbing  down  from  the  sidewalk  into 
the  street ;  that  just  then  a  team  drawing  a  coal  wagon,  with 
three  tons  of  coal  thereon,  came  from  the  south  on  the  east 
side  of  the  east  track;  that  at  first  the  little  boy,  "Z^o,"  as 
he  was  called,  started  to  cross  the  street,  and  go  towards  his 
home,  in  front  of  the  coal  team,  but  suddenly  stopped,  and 
then  proceeded  to  cross  from  behind  the  coal  wagon,  and 
continued  to  go  in  the  direction  of  his  home  until  he  reached 
the  west  car  track,  when  he  was  struck  by  a  car  running 
soath  on  that  track,  at  a  point  about  sixty-six  feet  south  of 
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Orchard  street,  and  about  seventeen  feet  south  of  the  trolley 
post,  and  about  seventy  feet  from  the  northwest  corner  of 
the  grocery  store  where  he  was  first  so  seen. 

The  special  verdict  is  to  the  effect  that  the  mother  of  Leo 
exercised  ordinary  care  and  prudence  in  taking  care  of  him, 
and  preventing  him  from  going  on  the  street  upon  which  he 
was  injured;  that  it  was  dangerous  for  a  child  of  his  age  to 
go  unattended  upon  and  across  the  street,  with  cars  passing 
and  repassing;  that  the  motorman,  by  the  exercise  of  ordi- 
nary care,  ought  to  have  seen  Leo  in  time  to  have  avoided 
the  accident;  that  the  failure  of  such  motorman  to  see  him 
in  time  to  have  avoided  the  accident  was  not  the  proximate 
cause  of  the  injury;  that  the  motorman,  after  he  saw  Leo^ 
did  not  use  such  means  to  prevent  the  injury  as  a  motorman 
of  ordinary  care  and  prudence  would  have  used  under  the 
same  circumstances;  that  such  omission  on  the  part  of  the 
motorman  was  the  proximate  cause  of  the  injury;  that  the 
brake  of  the  car  in  question  was  not  out  of  repair  at  the  time 
of  the  accident  to  such  an  extent  that  the  car  could  not 
be  stopped  by  a  motorman  in  the  exercise  of  ordinary  care 
and  prudence,  within  the  usual  and  ordinary  time  and  dis- 
tance; that  the  defendant  was  guilty  of  a  want  of  ordinary 
care,  which  was  the  proximate  cause  of  the  injury;  that  they 
assessed  the  plaintiff's  damages  at  $11,000. 

The  motorman  testified,  among  other  things,  to  the  effect 
that  his  motors  were  good;  that,  when  he  was  north  of 
Orchard  street  crossing,  he  saw  some  children  playing  in 
the  gutter  and  on  the  sidewalk,  on  the  west  side,  and  that 
he  then  was  going  about  six  miles  an  hour,  and  immediately 
cut  off  the  power,  and  let  the  car  drift;  that  he  passed  the 
coal  wagon  just  about  at  the  trolley  post;  that  he  noticed  a 
little  girl  on  the  west  side,  motioning  with  her  hands;  that 
he  glanced  to  the  east,  and  saw  Leo  on  the  rail,  going  under 
the  car;  that  he  immediately  set  his  brake,  but  did  not  re- 
verse his  motor,  because  Leo  had  dresses  on,  and  that,  if  he 
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got  caught  in  the  gear,  he  would  have  been  mangled,  and 
in  going  at  that  speed  there  was  a  chance  for  stripping  the 
gear.  The  driver  of  the  coal  wagon,  among  other  things, 
testified  to  the  effect  that  he  heard  the  alarm  as  the  car  was 
passing  him,  and  that  he  looked  around,  and  that  Leo  was 
eighteen  or  twenty  feet  from  the  car;  that  he  then  stopped 
his  wagon,  so  that  the  front  feet  of  his  horses  stood  on  the 
south  comer  of  Orchard  street;  that  his  team  and  wagon 
were  about  twenty-six  feet  in  length.  According  to  his  tes- 
timony, his  wagon  must  have  gone  a  distance  of  nearly  100 
feet  while  Leo  went  from  the  rear  of  the  wagon  to  the  point 
where  he  was  struck  by  the  car.  The  team  and  wagon 
moved  north  on  a  line  some  fifteen  or  twenty  feet  east  of 
the  east  rail  of  the  track  on  which  the  car  was  moving 
south,  and  within  that  space  the  vision  of  the  motorman 
was  necessarily  unobstructed,  except  by  the  trolley  post, 
and  that  such  space  necessarily  broadened  as  the  wagon 
moved  north,  and  the  car  moved  south.  The  testimony  of 
ladies  on  the  car  tended  to  prove  that,  at  or  before  crossing 
Orchard  street,  they  saw  Leo  when  passing  from  the  side- 
walk to  the  street  in  front  of  the  grocery  store,  and  they 
afterwards  saw  him  in  the  street,  after  he  passed  from  be- 
hind the  wagon,  and  between  the  east  track  and  the  east 
curb  of  the  street. 

There  is  plenty  of  evidence  to  support  the  finding  that  the 
motorman  ought  to  have  seen  Leo  in  time  to  have  avoided 
the  accident,  but  they  found  that  his  failure  to  see  him  earlier 
was  not  the  proximate  cause  of  the  injury.  They  failed  to 
find  just  where  Leo  was  with  respect  to  the  car  when  the 
motorman  first  saw  him ;  but  they  do  find  that,  after  he  did 
see  him,  he  failed  to  exercise  ordinary  care  to  prevent  the 
injury,  and  that  such  failure  was  the  proximate  cause  of  the 
injury.  This  finding  is,  as  we  think,  supported  by  the  evi- 
dence. There  is  evidence  tending  to  prove  that  Leo  was 
about  fourteen  feet  from  the  car  when  the  little  girl  mo- 
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tioned  to  the  motorman  as  he  testified.  Certainly,  the  jury 
were  not  bound  to  accept  the  motorman's  statement  as  to 
just  where  Leo  was  when  he  first  saw  him,  regardless  of  the 
other  evidence  and  circumstances  in  the  case.  Jambor  v^ 
State,  75  Wis.  669  et  seq. 

The  finding  of  the  jury  to  the  effect  that  Zeo^s  mother 
was  free  from  contributory  negligence  seems  to  be  supported 
by  the  evidence.  This  being  so,  the  question  of  imputed 
negligence  is  not  in  the  case. 

There  was  no  error  in  refusing  to  submit  to  the  jury  the 
question  whether  the  backyard  of  the  house  of  Z^o'^  parents 
was  sufficiently  inclosed  to  prevent  his  escape.  It  was  an 
evidentiary  fact  at  most,  properly  to  be  considered  in  deter- 
mining the  question  of  the  mother's  contributory  negligence. 

Exception  is  taken  because,  in  closing  the  argument,  coun- 
sel for  the  plaintiff  used  the  following  language:  "As  the 
evidence  shows,  this  is  the  second  time  we  have  appeared  in 
behalf  of  this  unfortunate  little  sufferer,  and  the  reason  why 
we  are  here  now  was  that  an  incautious  and  careless  answer 
was  made  by  the  jury,  who  all  the  time  intended  to  look 
after  and  protect  the  rights  of  both  parties.  They  were 
honest.  They  simply  made  a  mistake  in  answering  a  ques- 
tion in  this  special  verdict,  which  the  technicality  of  my 
friend  renders  necessary.  There  is  a  chance,  you  know,  that 
a  jury  may  answer  the  questions  so  as  to  furnish  a  loophole 
for  the  railroad  company,  and  that  is  why  they  want  a  spe- 
cial verdict.  Now,  I  will  ask  you  to  exert  great  care  and 
discrimination,  as  I  know  you  will,  in  answering  these  ques- 
tions, because  we  do  not  wish  for  a  third  time  to  be  obliged 
to  come  to  a  jury  to  establish  a  contention  as  plain  and  free 
from  difficulty  as  this  is."  As  soon  as  the  defendant  excepted 
to  the  remarks  quoted,  the  court  said:  " So  far,  gentlemen 
of  the  jury,  as  any  remarks  were  made  by  plaintiff's  counsel 
as  to  the  reason  why  a  second  trial  of  this  case  became  nec- 
essary, those  remarks  you  will  disregard  entirely,  and  con- 
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sider  as  not  made  in  the  case."  Besides,  it  appears  that  the^ 
coansel  for  the  defendant,  in  addressing  the  jury,  had  already 
discussed  at  length  the  fact  that  corporations  were  unpopu- 
lar with  juries,  and  the  reasons  therefor.  The  province  of 
counsel  in  such  matters  has  frequently  been  stated  by  this 
court,  and  it  is  unnecessary  to  repeat  them  here.  Baker  v. 
StaU,  69  Wis.  40;  BarcsynsU  v.  State,  91  Wis.  416. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


LxHMANK,  Appellant,  vs.  Fabwell  and  others,  interpleaded^ 
Respondents  and  Appellants. 

January  13 — February  i,  1897. 

Assignment:  Survival  of  action:  Oamishment 

1.  A  cause  of  action  for  a  personal  injury  through  negligence  is  one 
which,  under  ch.  280,  Laws  of  1887,  amending  sec.  4253,  R  S.,  sur- 
vives, being  clearly  within  the  meaning  of  the  amendatory  clause, 
"of  other  damage  to  the  person,"  and  it  is  therefore  ansignable 
before  judgment.  The  assignment,  in  this  case,  of  a  verdict  for 
such  an  injury  by  the  plaintiff  to  his  wife  is  sustained  to  the  ex- 
tent of  his  actual  indebtedness  to  her. 

2l  a  mere  verdict  against  the  defendant  in  an  action  for  personal  in* 
jury  does  not  make  the  liability  absolute,  which  is  essential  to 
render  it  subject  to  garnishment  To  become  so  liable  a  judg- 
ment is  necessary. 

Appeals  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwio,  Judge.    Affirmed. 

This  is  a  garnishee  action.  The  facts  were  largely  stipu- 
lated, and  are  as  follows:  On  the  24th  day  of  May,  1893, 
the  main  defeiidant,  Hubert  Deuster,  obtained  a  verdict  for 
$1,500  against  the  garnishee  defendant,  the  Milwaukee 
Street  Eailway  Company,  in  an  action  to  recover  for  per- 
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sonal  injuries.  Judgment  was  not  entered  on  said  verdict 
until  the  20th  day  of  June  following.  That  judgment  was 
affirmed  by  this  court  on  appeal  in  January,  1895 ;  and  on 
the  25th  day  of  May,  1895,  the  garnishee  paid  the  sum,  by 
depositing  the  amount  thereof  in  court,  amounting  ct  that 
time  to  $1,751.51.  On  the  16th  of  March,  1893,  the  plaint- 
iff, Henrietta  Zehmann^  commenced  an  action  for  unpaid 
rent  against  the  defendant  Deuster,  and,  on  the  25th  of  May 
following,  commenced  another  action  for  another  instal- 
ment of  unpaid  rent.  In  connection  with  these  two  actions 
the  plaintiff  commenced  garnishee  proceedings  against  the 
street-railway  company,  by  the  service  of  the  necessary 
papers,  on  the  25th  day  of  May,  1893,  which  was  the  day 
following  the  rendition  of  the  verdict  in  the  case  of  Deuster 
against  the  railway  company.  The  garnishee  answered,  de- 
nied liability,  and  subsequently  amended  its  answer  and  set 
forth  the  judgment.  On  the  22d  day  of  June,  1893,  two 
days  after  the  rendition  of  the  judgment  in  the  case  of  Deus- 
ter against  the  railway  company,  the  intervening  defend- 
ants, Farwell  and  others,  composing  the  firm  of  Farwell  & 
Co.,  commenced  an  action  against  Deuster  for  the  recovery 
of  more  than  $800,  and  served  garnishee  process  on  the  rail- 
way company.  The  garnishee  answered,  and  set  up  the 
fact  of  the  recovery  of  the  Deuster  judgment,  and  also  the 
other  garnishments  above  referred  to.  On  the  6th  day  of 
December,  1894,  the  intervening  defendant.  Sweety  Dempster 
(&  6b.,  commenced  an  action  against  Deuster  to  recover 
more  than  $400;  and  on  the  14th  day  of  January,  1895, 
it  also  commenced  garnishment  proceedings  against  the  rail- 
way company,  in  which  the  garnishee  duly  appeared  and 
answered  in  substantially  the  same  form  as  in  the  Farwell 
case. 

After  the  affirmance  of  the  Deuster  judgment  against  the 
street-railway  company,  in  this  court,  all  of  the  garnishee 
creditors  obtained  judgments  against  Deuster.    The  plaint- 
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iff  8  {LehmaTyrCi)  judgment  amounted  to  nearly  $500;  Far^ 
well  &  Co.'s  judgment,  to  nearly  $1,000;  Sweety  Dempster 
<b  Co.^8^  to  a  little  more  than  $400.  All  of  the  garnishing 
creditors  above  named  were  brought  into  this  action,  by 
proper  proceedings,  after  the  garnishee  defendant  had  paid 
into  court  the  amount  of  the  judgment  obtained  against  it 
by  Deuster;  and  about  the  same  time,  also,  one  Caroline  A. 
DeuHteTy  the  wife  of  Hubert  Deuster,  was  made  a  party  to 
these  proceedings  on  her  own  petition, — she  claiming  to  own 
the  right  of  action  or  judgment  against  the  street-railway 
company  recovered  by  her  husband,  by  virtue  of  an  assign- 
ment of  the  same  which  was  made  and  delivered  to  her  by 
her  husband  on  the  25th  day  of  May,  1898,  being  the  same 
day  the  verdict  was  rendered,  and  before  any  garnishment 
papers  had  been  served.  The  parties  agreed  that  one  third 
of  the  moneys  paid  into  court  by  the  street-railway  com- 
pany belonged  to  Messrs.  Austin  &  Hamilton,  the  attorneys 
of  Hubert  Deuster  in  that  litigation,  and  accordingly  the 
amount  so  agreed  to  be  due  was  paid  to  that  firm;  leaving 
in  the  hands  of  the  clerk  of  the  superior  court  the  sum  of 
$1,113.08,  which  is  the  subject  of  this  litigation. 

The  court  found  substantially  the  facts  as  previously 
stated,  and  found  that  Hubert  Deuster  owed  his  wife,  Car- 
oline A.  Deuster^  at  the  time  of  the  attempted  assignment 
of  his  right  of  action,  the  sum  of  $622,  and  that  she  had  the 
first  lien  to  that  amount;  that  the  defendants  John  V.  Far- 
well  &  Co.  had  the  next  lien ;  and,  there  not  being  sufficient 
funds  to  pay  the  entire  amount  of  the  Farwell  claim,  no  dis- 
position was  made  of  the  claim  of  Sweety  Dempster  dk  Co. 
It  was  further  adjudged  that  at  the  time  of  the  service  of 
the  plaintiffs  garnishee  process  the  garnishee  was  not  in- 
debted to  Hubert  Deuster  in  any  sura.  From  this  judgment 
the  plaintiff,  Henrietta  Lehmann^  appealed,  the  defendant 
Caroline  A.  DeiMter  appealed,  and  the  defendants  John  Y. 
Farwell  &  Co.  appealed. 
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For  the  plaintiff  there  were  briefs  by  Sylvester^  Scheiher^ 
miey  db  Orthj  and  oral  argument  by  M,  M.  RUey  and 
F.  Schetber,  They  contended,  inter  aZiu^  that  there  was  a 
present  subsisting  liability  on  the  part  of  the  railway  com- 
pany to  Deuster  when  the  garnishee  papers  were  served, 
enforceable  at  law  and  evidenced  by  the  judgment,  and  that 
such  liability  had  become  absolute  by  the  judgment  before 
this  appellant's  judgment  against  Deuster  was  rendered,  so 
that  under  our  statute  (sec.  2768,  B.  S.)  she  acquired  a  valid 
lien  by  her  garnishment  proceeding.  Jones  v,  St.  Onge^  67 
Wis.  520;  Foster  v.  Singer^  69  id.  392,  395.  The  rule  under 
the  Massachusetts  statute,  from  which  ours  is  mainly  copied, 
is  changed  in  that  respect  by  sec.  2769,  S.  &  B.  Ann.  Stats. 
The  liability  of  the  railway  company  became  liquidated  when 
the  verdict  was  rendered,  and  it  was  then  gamishable.  St. 
Joseph  Mfg.  Co.  v.  Miller y  69  Wis.  389 ;  Crouch  ^.  Gridleyy 
6  Hill,  250. 

Jtdius  F.  JRoehr,  for  the  defendant  Caroline  A.  Dev^iery 
contended  that  the  cause  of  action  against  the  railway  com- 
pany, being  one  that  survives  in  case  of  death,  was  assign- 
able before  judgment.  Hiner  v.  Fond  du  ZaCj  71  Wis.  74, 
81;  Cotter  v.  Plumer,  72  id.  476,  478. 

For  the  defendants  Farwell  dk  Co.  there  was  a  brief  by 
Saring  <b  Frosty  and  oral  argument  by  C.  J.  Uaring. 

WiNSLow,  J.  An  action  for  personal  injuries  resulting 
from  negligence  was  tried,  and  a  substantial  verdict  ren- 
dered for  the  plaintiff.  Before  judgment  on  the  verdict, 
the  plaintiff  assigned  his  right  of  action  to  his  wife;  and 
later,  upon  the  same  day  and  still  before  the  entry  of  judg- 
ment, garnishee  process  was  served  on  the  defendant,  at  the 
suit  of  one  of  the  plaintiff's  debtors.  The  crucial  questions 
in  the  case  are  simply  (1)  whether,  before  judgment,  the 
cause  of  action  was  assignable;  and  (2)  whether,  before 
judgment,  the  defendant  could  be  effectively  garnished. 
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1.  If  the  cause  of  action  survived  it  was  assignable.  W^ 
her  t?.  Qacm^  46  Wis.  118.  It  is  well  understood  that  such 
an  action  does  not  survive  at  common  law;  hence  the  ques- 
tion is  whether  it  survives  under  sec.  4253,  B.  8.,  as  amended 
by  ch.  280,  Laws  of  1887.  That  section  reads  as  follows, 
the  amendments  of  1887  being  printed  in  italics:  ^In  addi- 
tion to  the  actions  which  survive  at  common  law,  the  fol- 
lowing shall  also  survive,  that  is  to  say;  actions  for  the 
recovery  of  personal  property  or  the  unlawful  withholding 
cmd  conversion  thereof,  actions  for  assault  and  battery  or 
false  imprisonment,  or  other  damage  to  the  person^  or  for 
goods  taken  and  carried  away,  and  actions  for  damages  done 
to  real  and  personal  estates.  AU  equOcMe  actions  to  set  aside 
conveyances  of  real  estate^  or  to  compel  a  reconveyance  thereof  j 
and  all  actions  for  a  specific  performance  of.  contracts  relat- 
ing to  real  estate^  The  question  whether  the  section,  as 
changed  by  the  act  of  1887,  includes  a  cause  of  action  for 
personal  injuries  resulting  from  negligence,  has  not  been  de- 
cided by  this  court.  It  was  raised  in  JSiner  v.  Fond  du  Lac^ 
71  Wis.  74,  but  expressly  left  undetermined.  Under  a  stat- 
ute in  almost  identical  terms,  in  Massachusetts,  such  a  cause 
of  action  was  held  to  be  included.  Norton  v.  Sewall,  106 
Mass.  143.  It  was  there  said  that  the  words  "  include  every 
action  the  substantial  cause  of  which  is  bodily  injury."  See, 
also,  Cutter  v,  Harrden^  147  Mass.  471.  The  language  of  the 
Massachusetts  statute  was,  "  actions  of  replevin,  of  tort  for 
assault,  battery,  imprisonment,  or  other  damuge  to  the  person^'* 
The  only  difference  in  the  two  sections  which  is  material  to 
the  present  inquiry  is  that  the  Massachusetts  statute  rather 
unnecessarily  refers  to  the  action  as  a  ^*tort  action."  This 
adds  nothing  and  takes  away  nothing  from  the  meaning  of 
the  words.  It  does  not  seem  to  us  that  there  is  any  room 
for  mere  construction.  The  words  of  the  statute  are  plain. 
They  are  to  the  effect  that  an  action  for  assault  and  battery, 
false  imprisonment,  or  other  damage  to  the  person,  shall 
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survive.  The  injury  resulting  from  being  run  over  by  a 
street  car  is  certainly  ^^  other  damage  to  the  person/'  and  it 
is  damage  of  the  same  character  as  the  damage  resulting 
from  an  assault  and  battery;  that  is,  it  is  physical  pain  and 
suffering.  We  are  referred  to  no  other  statutes  of  this  char- 
acter, save  the  Massachusetts  statute.  The  amendmont  of 
1887  incorporated  the  words  of  that  statute  in  our  own  after 
they  had  received  a  construction  there.  It  might  be  argued 
that  we  took  the  law  with  the  construction.  JBut  whether 
this  be  so  or  not,  the  construction  seems  to  us  entirely  rea- 
sonable and  logical,  and  we  adopt  it. 

The  cause  of  action  being  assignable  before  judgment,  the 
only  remaining  question  in  regard  to  the  claim  of  Mn. 
DeuHer  was  whether  she  received  the  assignment  in  good 
faith,  for  a  lona  fide  indebtedness.  On  this  we  find  suflS- 
cient  evidence  to  justify  the  findings  of  the  trial  judge;  and 
we  shall  not  disturb  them,  either  on  her  appeal,  or  on  the 
appeals  of  the  other  appellants. 

2.  The  second  question  is  whether  a  mere  verdict  in  a 
purely  tort  action  creates  a  liability  which  can  be  garnished. 
The  garnishee  is  not  liable  unless  at  the  time  of  the  service 
of  process  his  liability  to  the  principal  defendant  is  absolute. 
R.  S.  sec.  2768;  VoUmer  v.  C.  &  N.W,  R,  Go.  86  Wis.  305. 
The  question  of  liability  or  not  is  fixed  at  the  time  of  the 
service  of  process,  and  it  must  then  be  absolute,  though  per- 
haps payable  subsequently.  If,  however,  the  liability  is 
contingent  on  a  future,  uncertain  event,  it  is  not  subject  to 
garnishment  Edwards  v.  Ro&pJce^  74  Wis.  571;  Bowling  t;. 
Lancdshire  Ins.  Co.  89  Wis.  96.  A  mere  claim  for  personal 
injuries  is  not  the  subject  of  garnishment.  St.  Joseph  Mfg. 
Co.  V.  jHfUleTj  69  Wis.  389.  The  verdict  does  not  turn  it 
into  a  debt,  nor  into  an  absolute  liability.  That  must  be 
done,  if  at  all,  by  the  judgment.  No  matter  how  long  a 
verdict  remained  on  the  records  of  the  court,  no  action  could 
ever  be  maintained  upon  it.     Thayer  i?.  Smithwicky  8  Gray, 
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229;  Rood,  Garnishment,  §  152.  The  case  of  Jones  v.  St. 
Onge^  67  Wis.  520,  is  claimed  to  support  the  contrary  doc- 
trine. While  there  may  be  language  in  the  opinion  in  that 
case  which  would  tend  to  support  the  theory  that  a  mere 
verdict  in  a  tort  action  is  subject  to  garnishment,  the  case 
itself  was  evidently  rightly  decided  upon  another  ground. 
In  that  case  the  garnishee  had  been  sued  in  replevin  for 
certain  logs  by  the  main  defendant,  and  the  verdict  ren- 
dered was  that  St.  Onge,  the  main  defendant,  was  the  owner 
of  the  logs,  and  that  the  garnishee  unlawfully  withheld  pos- 
session of  them,  and  fixed  their  value.  After  verdict  and 
before  judgment,  the  garnishment  papers  were  served.  It 
was  plainly  a  proper  case  for  garnishment,  because  the  gar- 
nishee had  property  of  the  main  defendant  in  his  hands,  or 
was  indebted  to  him  therefor,  at  the  time  process  was  issued. 
In  fact,  the  verdict  neither  helped  nor  hindered  the  liability 
of  the  garnishee.  He  would  have  been  liable  had  no  suit 
been  pending  at  all,  because  he  had  property  of  the  main 
defendant  in  his  hands  at  the  time  the  garnishee  process  was 
served,  or  was  indebted  to  the  main  defendant  to  the  amount 
of  the  value  of  such  property.  So  far  as  the  St  Onge  Case 
seems  to  justify  the  doctrine  that  a  mere  verdict  in  an  action 
to  recover  damages  for  personal  injuries  is  the  subject  of 
garnishment,  we  cannot  follow  it.  It  follows  that  the  plaint- 
iff's garnishment  must  fail,  because  she  garnished  after  ver- 
dict and  before  judgment,  and  the  Farwell  &  Co.  process 
becomes  the  first  lien  upon  the  moneys  in  court  after  the 
claim  of  Mrs.  Deuster  is  paid.  These  were  the  conclusions 
reached  by  the  court  below. 

By  the  Cowri. — Judgment  affirmed. 

The  asBignability  of  a  cause  of  action  for  personal  tort  is  treated  in 
a,  note  to  HuvJt  u  Cofwrod  (47  Minn.  557),  in  14  U  B.  A.  6U—  Rep. 


Digitized  by 


Google 


192  STJPBEME  COURT  OF  WISCONSIN.  [95 

Milwaukee  Trust  Ca  and  another  vs.  Lancashire  Ins.  Ca  and  others. 


The  Milwaukee  Tettst  Company,  Receiver,  and  another. 
Appellants,  vs.  The  Lanoashibe  Insubance  Company 
and  others.  Respondents. 

January  14  —  February  f ,  1897. 

Insurance:  Condition  against  change  of  title  or  possession, 

A  condition  in  a  policy  of  insurance  that»  unless  by  agreement  in- 
dorsed thereon,  such  policy  shaU  be  void  '*if  any  change,  other 
than  by  the  death  of  the  assured,  take  place  in  the  interest,  title 
or  possession  of  the  subject  of  the  insurance  (except  change  of  00- 
cupants,  without  increase  of  risk),  whether  by  legal  process,  or 
judgment,  or  by  voluntary  act  of  the  insured,  or  otherwise,"  is 
broken  and  the  policy  is  rendered  void  by  the  voluntary  assign- 
ment of  the  insured  property  by  the  insured  for  the  benefit  of 
creditors,  and  possession  by  the  assignee,  without  the  consent  of 
the  insurer,  even  though  such  assignment  is  void  as  to  creditors 
for  fraud,  or  for  noncompliance  with  the  requirements  of  the 
statutes  on  that  subject.  Such  assignment,  though  void  as  to 
creditors,  is  valid  as  to  aU  others. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
Icee  county :  R.  N.  Austin,  Judge.    Affirmed. 

This  was  an  action  on  seventeen  separate  insurance  poli- 
cies, set  out  in  the  pleadings,  issued  to  George  Enger  and 
August  Kress,  partners,  doing  business  under  the  firm  name 
of  Enger,  Kress  <&  Co.,  on  or  about  July  29, 1893,  upon  their 
certain  real  estate  and  appurtenances,  machinery,  and  appli- 
ances, patterns,  stock  in  trade,  manufactured  and  in  process 
of  manufacture,  etc.,  etc.,  all  described  in  six  items.  These 
several  companies  were  all  joined  in  one  action,  under 
ch.  235,  Laws  of  1893.  On  October  14, 1893,  said  Enger  and 
Kress  assigned,  set  over,  and  conveyed  to  the  Enger-Kress 
Company,  a  stock  corporation  organized  under  the  laws  of 
Wisconsin,  and  its  successors  and  assigns,  all  the  said  prop- 
erty so  insured ;  and  it  was  alleged  that  it  remained  the  ab- 
solute owner  thereof  until  after  its  total  destruction  by  fire^ 
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July  7, 1894,  the  total  value  thereof  being  $44,816,  and  the 
total  amoant  of  insurance  thereon  by  said  companies,  under 
their  separate  policies,  was  $38,750,  and  that  each  of  said 
companies  was  interested  in  the  loss.  It  was  further  alleged 
that  in  an  action  in  the  circuit  court  for  Milwaukee  county, 
by  John  Barth  against  the  Enger-Kress  Company,  judgment 
was  given  in  favor  of  said  Barth,  and  against  such  company, 
for  $66.45,  which  was  docketed,  and  upon  which  execution 
had  been  issued  and  returned  unsatisfied,  and  that  there- 
upon, by  an  order  and  judgment  entered  and  given  in  that 
action  July  14, 1894,  the  stock,  credits,  effects,  and  things 
in  action  of  said  Enger-Kress  Company  were  sequestered, 
and  the  said  plaintiff  was  duly  appointed  receiver  of  said 
company,  and  of  its  stock,  property,  things  in  action,  etc., 
and  was  by  such  order  authorized  to  exercise  the  usual  and 
ordinary  powers  of  receivers,  and  to  bring  all  actions  at  law 
and  suits  in  equity  necessary  or  convenient  for  the  collec- 
tion and  preservation  of  the  property  of  said  pompany ;  that 
it  accepted  said  trust,  and  qualified  as  such  receiver,  and  was 
stiU  acting  in  that  capacity,  and,  as  such,  brought  the  pres- 
ent action.  Ha/nnah  Langlois  was  joined  with  it,  as  co- 
plaintiff,  by  reason  of  an  interest  under  said  Enger-Kress 
Company  in  the  real  estate  and  policies  mentioned.  The 
several  counts  contained  the  usual  averments  as  to  the  issu- 
ing of  the  policies  to  Enger  and  Kress,  the  due  assignment 
and  transfer  of  the  same  to  the  Enger-Kress  Company,  and 
that  the  defendant,  in  the  case  of  eisich  policy,  by  an  indorse- 
ment in  writing  thereon,  signed  by  its  authorized  agent,  as- 
sented to  the  assignment  and  conveyance  of  said  property, 
and  the  assignment  and  transfer  of  said  policy  to  the  said 
Enger-Kress  Company;  and  the  plaintiff  claimed,  as  such 
receiver,  to  be  the  lawful  owner  and  holder  of  the  demand 
upon  each  of  said  policies  for  said  loss;  that  they  were  each 
in  force  at  the  time  of  the  fire;  and  that  notice  had  been 
^ven  of  the  loss,  and  proofs  had  been  furnished,  etc.,  etc. ; 
Vol.  05—13 
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and  judgment  was  demanded  for  the  amount  of  each  of  said 
policies,  against  the  company  issuing  it. 

On  behalf  of  the  defendant  the  Lancashire  Jnsitranoe  Com- 
pant/f  and  fourteen  other  companies  defendants,  as  shown  by 
the  record,  after  an3wering  the  complaint  against  them,  it 
was  alleged,  in  substance,  that  each  of  said  policies,  ^^  unless 
otherwise  provided  by  agreement  indorsed  thereon,  or  added 
thereto,  should  *be  void  ...  if  any  change,  other  than 
by  the  death  of  the  insured,  take  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance  (except  change  of 
occupants,  without  increase  of  hazard),  whether  by  legal 
process  or  judgment,  or  by  voluntary  act  of  the  insured,  or 
otherwise,"  and  that  contrary  to  the  stipulations  and  condi- 
tions of  each  of  said  policies,  without  any  provision  by  agree- 
ment indorsed  thereon  or  added  thereto  otherwise  providing, 
the  following  facts  existed :  That  a  change  took  place  in 
the  interest,  title,  and  possession  of  the  entire  subject  of  in- 
surance (other  than  a  change  of  occupants,  without  increase 
of  hazard),  in  that  about  fifteen  days  prior  to  the  fire  in  said 
complaint  referred  to,  and  about  twenty-one  days  prior  to 
the  time  of  the  appointment  of  the  plaintiff  as  such  receiver, 
said  Enger-Bjress  Company,  pursuant  to  chapter  80  of  the 
Revised  Statutes  of  Wisconsin,  as  amended,  and  on  the  22d 
day  of  June,  1894,  duly  made  a  voluntary  assignment  and 
transfer  of  all  its  property  and  effects,  including  each  of  said 
policies  of  insurance  and  the  property  covered  thereby,  to 
one  E.  B.  Winterhalter,  who  then  was,  and  still  is,  a  resident 
of  said  state,  and  who,  before  taking  possession  of  the  prop- 
erty so  assigned  and  before  taking  upon  himself  any  trust 
conferred  upon  him  by  the  instrument  of  such  assignment, 
duly  accepted  said  trust,  and  duly  qualified  as  required  by 
law ;  that  on  or  about  the  23d  day  of  June,  1894,  an  order 
was  duly  made  by  the  circuit  court  for  Milwaukee  county, 
in  the  matter  of  said  voluntary  assignment,  authorizing  said 
assignee  to  continue  the  business  of  said  assignor,  the  Enger- 
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Kress  Company;  and  that,  pursuant  to  said  voluntary  as- 
signment and  said  order  of  said  court,  said  assignee,  as  such, 
acquired  all  the  interest  in,  and  title  to,  and  entered  into  the 
possession  of,  all  the  property  and  effects  of  said  Enger-Kress 
Company,  including  the  six  items  of  property  described  in 
each  of  said  policies,  and  in  said  complaint  specifically  set 
forth,  and  thereafter,  as  such  assignee,  continued  said  busi- 
ness, and  so  held  the  title  and  possession  of  said  property 
described  in  each  of  said  policies,  up  to  and  at  the  time  of 
the  fire  in  said  complaint  referred  to,  to  wit,  July  7, 1894. 
Two  of  the  defendants,  namely,  the  Detroit  Fire  &  Marine 
Insurance  Company  and  the  Glermania  Insurance  Company 
of  New  Orleans,  made  default. 

At  the  trial  of  the  issues  joined,  before  the  court  and  jury, 
after  the  plaintiffs  had  produced  evidence  tending  to  support 
the  allegations  of  their  complaint,  and  had  rested,  the  defend- 
ants, who  had  answered  the  complaint,  put  in  evidence  the 
voluntary  assignment,  without  preferences,  by  the  Enger- 
Eress  Company  to  E.  B.  Winterhalter,  dated  June  22, 1894, 
executed  under  its  corporate  seal,  by  its  president  and  secre- 
tary, in  the  presence  of  two  subscribing  witnesses,  and  ac- 
knowledged before  a  notary  public,  together  with  a  written 
acceptance,  indorsed  upon  a  copy  thereof,  by  said  Winter- 
halter,  of  the  trusts  specified  in  said  assignment,  and  certify- 
ing that  said  copies  were  true  and  correct  copies  of  the 
originals.  The  proper  certificate  by  a  court  commissioner 
was  also  indorsed  thereon,  to  the  effect  that  the  said  as- 
signee did,  in  jxis  presence,  make  said  indorsement  thereon, 
as  required  by  sec.  1696,  B.  S.,  which  was  dated  June  23, 
1894.  Said  copy  of  said  assignment  was  filed  and  recorded* 
in  the  office  of  the  clerk  of  the  circuit  court,  in  the  county 
of  Milwaukee,  on  the  23d  day  of  June,  1894,  at  which  time 
the  bond  of  said  assignee  in  the  penal  sum  of  $63,500,  with 
the  American  Surety  Company  as  surety,  was  also  filed  by 
the  said  Hugh  Byan,  court  commissioner,  together  with  a 
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certificate  indorsed  thereon,  to  the  effect  that  said  assignee, 
before  taking  possession  of  the  property  assigned  and  be- 
fore taking  upon  himself  any  of  the  trusts  conferred  upon 
him  by  the  instrument  of  assignment,  did  deliver  to  said 
commissioner  the  said  bond  duly  executed,  and  that  said 
surety  duly  satisfied  him  that  it  had  complied  with  the  law 
and  had  the  right  to  execute  said  bond,  and  that  each  of 
said  sureties  was  a  freeholder  of  this  state;  and  said  com- 
missioner further  certified  thereon,  over  his  signature,  that 
he  was  not  a  creditor  of  said  assignor,  and  that  he  approved 
the  within  bond,  as  to  amount,  sureties,  manner  of  execu- 
tion, and  sufficiency,  June  23,  1894.  Attached  to  the  as- 
signee's  bond  and  forming  a  part  thereof,  was  a  certificate 
of  the  commissioner  of  insurance,  which,  it  was  claimed,  was 
defective  and  insufficient,  and  failed  to  show  that  the  said 
American  Surety  Company,  the  surety  in  the  said  bond,  was 
qualified,  and  had  the  right,  under  the  statute,  to  become 
surety  on  said  bond,  pursuant  to  the  statute,  and  which  cer- 
tificate appeared,  in  its  date,  to  have  been  altered  from  the 
10th  day  of  April,  1894,  to  the  said  23d  day  of  June  in  the 
same  year;  and  it  was  claimed  on  behalf  of  the  plaintiff 
that  the  defects  rendered  the  bond  and  assignment  in  ques- 
tion void. 

The  defendants  also  put  in  evidence  the  petition  of  the 
said  assignee,  and  the  order  of  the  circuit  court  for  Milwau- 
kee county,  dated  June  23, 1894,  directing  the  said  assignee 
to  continue  the  business  of  the  assignor,  until  the  further 
order  of  the  court,  for  the  purpose  of  completing  all  out- 
standing contracts,  and  for  converting  into  marketable  con- 
dition the  partially  unmanufactured  stock,  and  authorizing 
him  to  purchase  from  time  to  time  such  articles  as  might  be 
needed,  and  to  put  such  unmanufactured  stock  into  market- 
able condition.  On  June  27, 1894,  the  court  ordered  the 
assignee  to  pay  over  to  August  Kress  the  sum  of  $325,  the 
amount  of  a  special  deposit  made  by  him  with  the  assignor 
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prior  to  the  assignment.  It  appeared  that  the  assignee, 
"Winterhalter,  failed  to  file  the  inventory  of  the  property  as- 
signed, and  list  of  creditors,  within  the  time  prescribed  by 
the  statute,  July  13, 1894,  being  the  last  day  on  which  to 
file  the  same;  and,  upon  his  petition  and  rendition  of  his 
account,  his  report,  as  assignee,  to  the  circuit  court,  was 
confirmed,  and  said  receiver  was  ordered,  December  8, 1894, 
to  pay  him  the  sum  of  $515.38,  due  for  his  services  and  dis- 
bursements as  such  assignee,  ^nd  which  was  paid  accord- 
ingly on  the  same  day. 

It  further  appeared  that  said  assignment  was  made  pur- 
suant to  a  resolution  passed  by  the  board  of  directors  of 
the  Enger-Kress  Company,  at  a  meeting  June  22, 1894,  a 
record  of  which  was  produced ;  and  it  was  shown  that  claims 
had  been  filed  by  various  creditors  in  the  assignment  pro- 
ceeding prior  to  July  14, 1894,  to  the  amount  of  $2,884.19. 
Defendants  produced  in  evidence  the  petition  of  the  plaint- 
iff in  the  sequestration  proceeding,  stating  that  said  Winter- 
halter  then  held  the  property,  books  of  account,  bills  receiv- 
able, and  things  in  action  of  the  defendant  therein,  the 
Enger-Kress  Company,  and  refused  to  deliver  them  to  the 
petitioner;  claiming  a  right  to  hold  them  for  fees  and  dis- 
bursements, under  a  pretended  assignment  made  by  the 
defendant  prior  to  the  appointment  of  the  petitioner  as 
receiver. 

At  the  conclusion  of  the  evidence,  the  court  directed  a 
verdict  in  favor  of  the  plaintiffs,  and  against  each  of  the 
insurance  companies  named,  for  the  respective  amounts 
claimed,  with  the  understanding  and  stipulation  on  the  part 
of  both  parties  that  if  the  court  should  come  to  the  con- 
clusion, on  the  question  of  law,  that  the  plaintiffs  ought  not 
to  recover,  then  that  the  court  would  be  at  liberty  to  set 
aside  the  verdict,  and  order  a  judgment  in  favor  of  the  de- 
fendants. The  court  subsequently,  after  hearing  arguments 
on  the  questions  of  law,  set  the  verdict  aside,  and  ordered 
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jadgment  dismissing  the  complaint  upon  themerits,  as  against 
all  the  defendants  except  the  Detroit  Fire  &  Marine  Insur- 
ance Company  and  the  Germania  Insurance  Company  of  New 
Orleans,  which  were  in  default,  and  against  which  judg- 
ment was  to  be  rendered  for  the  amounts  claimed  to  be  due 
from  them,  and  that  the  other  defendants  recover  of  the 
plaintiffs  their  costs  to  be  taxed.  Judgment  was  entered 
accordingly,  and  the  plaintiffs  appealed  from  the  portion 
thereof  rendering  judgment  against  them,  and  in  favor  of 
the  defendants  aforesaid. 

For  the  appellants  there  were  briefs  signed  by  Timlin  dk 
Olicksmany  and  oral  argument  by  W.  H.  Timlin.  They 
argued,  inter  aliay  that  the  condition  of  the  policies  was  not 
broken,  because  the  change  of  title  or  interest  was  incom- 
plete and  invalid.  Oerling  v.  Agricultural  Ins.  Co,  89  "W.  Va. 
689 ;  Commercial  V.  Ass.  Co.  v.  Scamman^  126  111.  855 ;  Pitney 
V.  Olens  Falls  Ins.  Co.  65  N.  T.  6;  School  Dist.  v.  ^tna 
Ins.  Co.  54  Me.  505;  8.  C.  62  id.  830;  Newman  v.  Spring- 
field  F.  c6  M.  Ins.  Co.  17  Minn.  123;  Apj>leion  Iron  Co.  v. 
British  Am.  Ass.  Co.  46  Wis.  23;  Alkan  v.  JV.  JET.  Ins.  Co.  6S 
id.  136,  149;  Feeney  v.  Horns  Ins.  Co.  71  N.  Y.  396;  Oeorgia 
Home  Ins.  Co.  v.  Bartletty  91  Va.  805 ;  Fitterlin  v.  Milwau- 
kee M.  dk  M.  Ins.  Co.  184  111.  647;  Walertown  Ins.  Co.  v. 
Orover  <&  B.  8.  M.  Co.  41  Mich.  181;  Judge  v.  Conn.  F.  Ins. 
Co.  132  Mass.  531;  Taylor  v.  Merchants  c6  B.  Ins.  Co.  83 
Iowa,  402;  Mosconi  v.  BurchinM^  7  Colo.  App.  438;  Far- 
weiU  V.  Webster,  71  Wis.  485,  487. 

For  the  respondents  there  was  a  brief  by  Van  DyJce  <6 
Van  Dyke  <&  Ca/rter^  attorneys,  and  George  H.  Noyes,  of 
counsel,  and  oral  argument  by  Mr.  Noyesy  Mr.  W.  D.  Van 
Dyke,  and  Mr.  M.  H.  Beach. 

PiNNEY,  J.  In  the  view  which  we  feel  compelled  to  take 
of  this  case,  it  will  be  necessary  to  consider  but  one  of  the 
several  defenses  insisted  on  by  the  several  insurance  corn- 
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panies  who  have  answered  and  actively  defended  this  action. 
"We  think  that  the  fifteen  policies  severally  issued  by  the 
companies  referred  to  were  avoided  by  the  operation  and 
effect  of  the  voluntary  assignment,  executed  and  delivered 
by  the  insured,  the  Enger-Kress  Company,  to  the  assignee, 
"Winterhalter,  and  accepted  by  him,  about  two  weeks  before 
the  fire  that  caused  the  loss,  and  which  embraced  all  the 
property  insured  by  said  policies,  and  was  without  the  stip- 
ulated consent  of  those  companies,  and  that  there  can  be  no 
recovery  on  either  of  them.  The  assignment  delivered  to, 
and  so  accepted  by,  the  assignee,  and  filed,  with  the  accom- 
panying papers,  in  the  office  of  the  clerk  of  the  circuit  court, 
June  23, 1894,  became  a  valid  and  operative  instrument  of 
conveyance  and  transfer  of  the  legal  title  to  the  property 
covered  by  the  policies,  as  between  the  Enger-Kress  Com- 
pany, the  insured,  and  the  assignee,  and  therefore  effected 
a  change  in  the  interest,  title,  and  possession  of  the  property 
insured,  without  the  consent  of  the  insurers;  and  when  the 
fire  occurred,  July  7,  1894,  these  policies  had  thus  been 
avoided,  and  were  of  no  force  or  effect.  It  is  clear,  also, 
that  the  assignee  had  before  then  taken  actual  possession, 
and,  as  such,  had  been  for  some  days  engaged  in  the  perform- 
ance of  his  duties  as  such  assignee.  It  is  a  proposition 
well  established  by  the  great  weight  of  authority  that  an 
assignment,  though  void  as  against  creditors,  is  valid  as  be- 
tween the  immediate  parties,  and  the  assignor  is  estopped 
by  his  own  deed.  Burrill,  Assignments,  §  323.  The  as- 
signor, having  no  title  thereafter  to  the  property  assigned, 
could  not  convey  or  assert  any.  None  but  creditors  could 
question  the  title  thus  acquired  by  the  assignee.  Haines  v. 
Campbell^  8  Wis.  187;  Estabrook  v.  Messersmith^  18  Wis.  545; 
Oeissev.  Beall^  8  Wis.  367;  Lincoln  v.  Oross^  11  Wis.  91; 
Fargo  v.  Ladd^  6  Wis.  106;  Wilson  v.  Marion^  147  N.  Y. 
589,  593;  Enower  v.  Central  Nai.  BanJc^  124  N.  Y.  559. 
The  fact  that  the  assignor  did  not  make  and  file  in  the  office 
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of  the  clerk  of  the  circuit  court  a  correct  and  verified  inven- 
tory of  his  estate,  and  a  list  of  his  creditors,  certified  by  the 
assignee,  as  provided  by  sec.  1697,  S.  &  B.  Ann.  Stats.,  can 
make  no  difference  as  to  the  validity  of  the  assignment,  for 
a  failure  to  comply  with  this  section  would  not  avoid  the 
assignment.  CriN>en  v.  EUis^  69  Wis.  337;  Appeal  of  How- 
land  (N.  H.),  35  Atl.  Rep.  94:3.  If,  as  contended  by  the 
plaintiffs,  the  bond  of  the  assignee  was  fatally  defective,, 
this  would  render  the  assignment  void  only  as  to  creditors^ 
but  would  not  prevent  it  from  being  operative  between  the 
parties,  so  as  to  vest  the  title  in  the  assignee.  The  cases  of 
Wadleigk  v.  MerhUy  57  Wis.  617 ;  Fuhrmwn  v.  Jonea^  68  Wis. 
497;  and  Orever  v.  Culver^  84  Wis.  295,  go  no  further  than 
to  hold  that,  until  a  proper  bond  has  been  given,  approved,, 
and  filed,  the  assignee  would  acquire  no  rights  to  the  prop- 
erty assigned,  as  against  the  attaching  creditors  of  the  as- 
signor. 

The  statute  (E.  8.  sec.  1694)  declares  the  effect  of  a  failure 
to  give  a  bond,  with  sufl9cient  sureties,  to  be  that  the  assign- 
ment ^^  shall  be  void  as  against  the  creditors  of  the  person 
making  the  same,"  leaving  it,  by  necessary  implication,  op- 
erative as  between  the  parties.  The  instrument  contains 
apt  and  proper  words  to  pass  the  entire  legal  title  to  the 
property  described  in  it,  and  covered  by  the  policies,  and 
provides  that  the  assignee  "  shall  take  possession  of  the  prop- 
erty hereby  assigned,  or  intended  so  to  be,  and  shall  with 
all  convenient  diligence  proceed  to  sell  and  dispose  of  the 
same,  as  is  provided  by  law,  and  convert  the  same  into 
money,"  and  collect  all  debts,  dues,  etc. ;  and  it  directs  the 
application  that  is  to  be  made  of  the  proceeds,  namely,  to 
the  payment  of  the  costs  and  expenses  of  executing  the 
trust,  and  the  payment  of  the  creditors  of  the  assignor.  We 
think  that  the  assignment  was  valid  and  operative,  so  far,  at 
least,  that  the  assignor  could  not  reclaim  or  recover  back 
the  property  assigned,  from  the  assignee.    Whether  the  as- 
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signment  is  void,  as  against  creditors,  for  fraud  in  fact,  or 
is  declared  void,  as  against  creditors,  by  the  statute,  by  rea- 
son of  not  having  been  executed  as  required  by  the  statute, 
can  make  no  difference.  In  either  case  the  execution,  de- 
livery, and  acceptance  of  such  an  assignment,  and  possession 
under  it,  was  a  breach  of  the  condition  insisted  on,  and,  if 
not  properly  consented  to,  effected  a  change  in  the  interest, 
title,  and  possession  of  the  property  assigned,  and  avoided 
the  policies  in  question.  Birdaey  v.  City  F.  Ins.  Co.  26* 
Conn.  165 ;  TreadvHiy  v.  Hamilton  Mut.  Ins.  Go.  39  Conn. 
68;  Dadmnn  Mfg.  Co.  t>.  Worcester  Mut.  F.  Ins.  Co.  11  Met. 
429,  434;  BaJ^chDin  v.  Phomiw  Ins.  Co.  60  K  H.  166;  Brown 
V.  Cotton  <k  W.  If.  M.  Ins.  Co.  156  Mass.'  687;  Langdon  v. 
Minn.  F.  M.  F  Ins.  Asso.  22  Minn.  193;  OrreU  v.  Hamp- 
den F.  Ins.  Co.  13  Gray,  433.  It  may  well  be  conceded  that 
an  alienation  which  is  absolutely  void  would  not  operate  to* 
avoid  the  policies.  Such  were  several  of  the  cases  cited  and 
relied  on  by  the  plaintiffs'  counsel.  • 

The  assignment,  under  the  circumstances  stated,  was  not 
revocable  by  the  action  or  consent  of  the  assignor  and  as- 
signee. In  Burriil,  Assignments,  §  330,  it  is  laid  down  that 
**  where  the  assent  of  creditors,  or  their  union  as  parties 
to  the  assignment,  is  not  necessary  to  its  validity,  the  pre- 
vailing doctrine  is  that  an  assignment  in  trust  for  cred^ 
itors,  executed  and  delivered  by  the  assignor  and  accepted 
by  the  assignee,  creates  at  once  the  relation  of  trustee  and 
cestui  que  trust  between  the  assignee  and  the  creditors,  and 
cannot  be  revoked  by  the  assignor,  or  the  joint  act  of  the 
assignor  and  assignee."  27  Am.  &  Eng.  Ency.  of  Law,  319, 
320,  and  cases  cited  in  note;  Ajppeal ofHowland (N.  H.),  35 
Atl.  Hep.  943.  In  MacJceUar  v.  PiUshury,  48  Minn.  396, 
nnder  a  statute  similar  to  our  own,  it  was  held  that  an  as- 
signment for  the  benefit  of  creditors,  when  executed  by  the 
assignor  and  accepted  by  the  assignee,  creates  a  valid  trusty 
which  cannot  be  changed  or  revoked  by  the  assignor,  or  by 


Digitized  by 


Google 


202  SUPEEME  COUET  OF  WISCONSIN.  [95 

O'Connor  v&  Decker. 

the  joint  act  of  both  assignor  and  assignee,  or  by  the  court 
on  their  application.  Nothing  whatever  occurred  looking 
to  a  revocation  or  repudiation  of  the  assignment  until  July 
21, 1894,  when  the  receiver  was  appointed  in  the  sequestra- 
tion proceeding,  and  after  several  creditors  had  filed  their 
claims  with  the  assignee.  And,  had  it  then  been  revoked, 
it  is  not  easy  to  see  what  would  have  been  gained  to  the  in- 
sured or  to  the  plaintiffs,  as  the  policies  had  already  been 
avoided  by  the  assignment,  and  tfie  loss  had  occurred  whereby 
the  property  insured  had  been  entirely  destroyed;  so  that 
there  was  no  property  remaining,  covered  by  the  policies, 
when  the  receiver  was  appointed,  to  be  delivered  over  to 
him,  and  there  wa^  no  cause  of  action  for  its  loss  or  destruc- 
tion which  he  could  enforce.  Our  conclasion  is  that  the 
judgment  appealed  from  is  correct^  and  should  be  affirmed. 
By  the  Cov/rt. — The  judgment  of  the  superior  court  is 
affirmed. 


O'OoNiroB,  Eespondenty  vs.  Dbokeb,  Appellant. 

January  i^—  FiSbvwxry  2, 1897, 

Guardian^M  liability  for  funds  lost:  Judgment  of  county  court  oon- 

duaive. 

h  The  direction  of  the  county  court  upon  the  settlement  of  the  ac- 
counts of  a  guardian  has  the  force  and  effect  of  a  judgment,  and 
is  conclusive  of  the  rights  of  the  partiea  It  bars  any  defense  by 
the  guardian  to  a  subsequent  action  for  the  amount  ordered  by 
'  the  court  to  be  paid  to  the  ward  upon  such  settlement 

18l  a  guardian  who  deposits  the  trust  funds  in  a  bank  must,  if  he  wishes 
to  protect  himself  from  loss  by  a  faUure  of  the  bank,  make  such 
deposit  as  of  trust  funds  of  the  specific  trust  to  which  they  be- 
long. It  is  not  sufficient  that  he  take  for  them  a  certificate  of 
deposit  in  his  name  with  the  abbreviation  ''Guar.**  following  it, 
that  hot  being  equivalent  to  the  word  guardian,  nor  does  it  show 
for  what  ward  the  deposit  is  made  by  him  as  guardian. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county :  Geo.  W.  Buknell,  Circuit  Judge.    Affirmed. 

Action  for  a  balance  due  from  a  guardian  on  settlement 
of  his  account. 

The  plaintiff  became  insane.  She  had  a  little  property, 
and  the  defendant  Tvas  made  her  guardian.  He  deposited 
some  of  her  money,  temporarily,  in  a  bank,  and  took  a  cer- 
tificate in  the  following  words: 

"Berlin,  Wis.,  Apr.  19, 1890. 

Thoa.  E.  Decker^  Guar.,  has  deposited  in  this  bank  three 
hundred  dollars,  payable  to  the  order  of  himself  in  current 
funds  on  the  return  of  this  certificate  properly  indorsed. 

"  0.  A.  Mather  and  Co." 

The  bank  failed.  The  plaintiff  recovered  her  sanity.  There 
was  a  settlement  with  the  guardian,  and  he  was  discharged. 
There  was  found  due  from  him  on  such  settlement,  to  the 
plaintiff,  the  sum  of  $572.74.  The  county  court  directed 
him  "to  pay  over  to  her  [the  plaintiff]  all  property  in 
his  hands  belonging  to  her,  which  amount  appears  by  his 
final  settlement  to  be  $572.74."  He  paid  over  all  but  the 
amount  of  the  certificate  of  deposit,  which  he  tendered,  and 
she  refused  to  take.  This  action  was  brought  to  recover  the 
balance  of  the  sum  found  due.  The  defense  was  the  deposit 
and  consequent  loss  of  the  money.  There  was  no  contro- 
versy about  the  facts.  The  court  directed  a  verdict  for  the 
plaintiff  for  $300  and  interest.  From  a  judgment  on  that 
verdict,  the  defendant  appeals. 

For  the  appellant  the  case  was  submitted  on  a  brief  by 
Perry  Niskem.  To  the  point  that,  if  the  trustee  pays  twist 
moneys  to  a  banker  as  belongiug  to  the  trust  estate,  and  the 
banker  fails,  the  trustee  is  not  liable,  he  cited  School  District 
V.  First  Nat  Bank,  102  Mass.  174;  Litchfield  v.  White,  7 
N.  Y.  438,  and  cases  cited  by  the  court. 

For  the  respondent  there  was  a  brief  by  FeLker,  StewaH 
dk  Fdker,  and  oral  argument  by  F.  C.  Stewaa^t 
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Newman,  J.  No  doabt,  the  direction  of  the  oonnty  ooart 
upon  the  settlement  of  the  accounts  of  the  guardianship  has 
the  force  and  effect  of  a  judgment,  and  is  conclusive  of  the 
rights  of  the  parties,  for  the  judgment  of  a  county"  court  as 
to  matters  within  its  jurisdiction  is  as  conclusive  and  final 
as  the  judgment  of  any  other  court.  Barker  'o,  Ba/rkeTy  14 
Wis.  181, 147;  Brook  v.  ChappeU,  34  Wis.  406;  Appeal  of 
Schmffner^  41  Wis.  260.  So,  the  defense  was  already  con- 
cluded by  that  judgment,  and  not  open  to  the  defendant  in 
the  action. 

But  it  would  seem  that  the  judgment  is  right  upon  the 
merits.  It  is  well  settled  that  a  trustee  who  deposits  the 
trust  funds  in  a  bank,  if  he  would  protect  himself  from  loss 
by  a  failure  of  the  bank,  must  make  the  deposit  as  of  trust 
funds,  and  not  as  his  own.  He  must  be  diligent  to  distin- 
guish them  as  trust  funds.  It  is  said:  ^^The  deposit  must 
wear  the  impress  of  the  trust,  or  he  cannot,  when  brought 
to  account,  call  it  *  trust  property.' "  It  must  be  expressed  in 
terms  unequivocal,  and  not  to  be  misunderstood,  ^^  that  they 
are  the  funds  of  (he  specific  trust  to  which  they  belong." 
The  credit  mast  be  to  him  as  trustee.  ^'If  he  neglects  any 
of  these  precautions,  he  will  be  responsible  for  any  loss." 
WiUiams  v.  WiUiamSj  65  Wis.  800.  It  is  not  enough  to  in- 
form the  bank  that  the  money  is  trust  funds,  even  though  he 
acts  in  entire  good  faith.  Booth  v.  Wilhinson^  78  Wis.  652. 
So  great  strictness  has  been  found  necessary  for  the  protec- 
tion of  trust  estates.  The  trouble  with  the  defendant's  cer- 
tificate of  deposit  is  that  it  does  not  bear  upon  its  face  the 
impress  of  the  equitable  ownership  of  the  fund.  It  does  not 
show  whose  money  was  deposited.  It  should,  at  least,  have 
shown  that  the  money  was  deposited  by  the  defendant  as 
guardian  of  the  plaintiff.  The  letters  "  Ouaa*y^  which  follow 
the  defendant's  name  in  the  certificate,  are  no  recognized 
abbreviation,  ai^d  cannot  be  the  legal  equivalent  of  the  word 
guardicm.    And,  even  with  that  aid,  it  would  come  short  of 
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showing  that  the  deposit  was  made  in  his  office  as  g%Mrdian 
of  the  plai/rUiff. 

By  the  Cov/tt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Thb  Statb  bx  eel.  Gbtchel,  Eespondent,  vs.  Bbadish  and  g^tu  289 


another,  Appellants.  87 1    

^^  40Ii»i817n 

January  14— February  f,  1897. 

ExtHse:  Bevoeation  of  license:  Disqualification  of  supervisor. 

Where  the  chairman  of  a  town  board  of  supervisors  hired  a  minor 
to  bay  whisky  from  a  licensed  vender,  for  the  purpose  of  obtain- 
ing evidence  of  his  selling  liquor  to  minors,  held,  that  such  chair- 
man was  disqualified  from  sitting  as  a  member  of  the  board  in 
investigating  the  matter  and  revoking  the  license  of  such  vender, 
and  the  action  of  the  board  in  tliat  matter,  he  acting  as  a  mem- 
ber, was  null  and  void.  Mabshaix  and  Newman,  JJ.,  dissenting, 
hold  that  a  permit  to  sell  intoxicating  liquor  is  not  a  vested  prop- 
erty right,  nor  entitled  to  constitutional  protection  as  such;  and 
that  a  supervisor  who,  in  the  discharge  of  his  duty  as  such,  files  a 
complaint,  is  not  disqualified  from  acting  on  the  board  in  investi- 
gating and  deciding  upon  the  chargea 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Bubnell,  Circuit  Judge.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

Herbert  L.  Sweety  attorney,  and  G.  D,  Cleveland^  of  coun- 
sel, for  the  appellants,  argued  that  the  town  board  acted 
not  in  a  judicial  but  in  a  purely  ministerial  capacity  in  the 
matter  of  revoking  a  license,  and  the  prejudice  of  one  mem- 
ber could  not  invalidate  their  action.  The  revocation  of  a 
license  is  not  a  taking  of  a  property  right.  State  ex  rd. 
StarJeweaiher  v.  Common  Council  of  Superior^  90  Wis.  612. 

For  the  respondent  there  was  a  brief  by  HmMj  Oelierioh 
<k  Jackson^  and  oral  argument  by  John  W.  Evme. 
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OAssoDAYy  0.  J.  It  appears  from  the  record  that  July  17, 
1895,  the  town  board  of  Rushford  granted  and  issued  to  the 
relator  a  license  to  sell  at  retail  at  the  village  of  Eureka,  in 
said  town,  intoxicating  liquors,  to  be  drunk  upon  the  prem- 
ises; that  upon  complaint  made  and  trial  had.  before  the 
town  board  under  sec.  1558  et  seq,y  B.  S.,  the  relator  was 
convicted  of  selling  whisky  to  a  minor  without  the  written 
order  of  the  parent  or  guardian  of  said  minor,  and  his  license 
was  revoked;  that  thereupon  a  writ  of  certiorari  waa  ob- 
tained from  the  circuit  court  to  review  such  proceeding  of 
the  town  board ;  that  upon  the  return  thereto,  and  hearing 
had,  it  was  adjudged  by  the  circuit  court  that  the  proceed- 
ings of  the  town  board  in  the  matter  of  revocation  of  the 
liquor  license  of  the  relator  be  in  all  things  annulled,  set 
aside,  and  held  for  naught,  with  costs;  that  thereupon  the 
trial  judge  certified  to  this  court  that  the  case  necessarily 
involved  the  decision  of  a  question  or  point  of  law  of  such 
doubt  and  difficulty  as  to  require  a  decision  of  the  same  by 
this  court,  and  also  a  construction  of  the  state  and  federal 
constitutions  as  to  due  process  of  law ;  that  one  W.  W.  Noble, 
the  chairman  of  the  board,  had  procured  and  hired  the  minor 
to  purchase  the  whisky  for  the  purpose  of  procuring  evi- 
dence against  the  relator  of  selling  liquor  to  minors;  and 
that  he  then  sat  upon  said  trial,  and  participated  in  the  same 
and  in  said  judgment  or  determination, — and  so  submits  to 
this  court  the  following  question :  Was  the  chairman  dis- 
qualified to  sit  as  a  member  of  the  board  in  hearing  the  case, 
so  as  to  render  the  action  of  the  board  null  and  void? 

The  question  submitted  for  our  consideration  is  not  whether 
the  relator  was  guilty  or  innocent  of  violating  the  statutes 
cited,  but  whether  the  chairman  of  the  town  board,  after 
having  ^^  procured  and  hired  the  minor  to  purchase  the 
whisky,"  was  a  proper  person  to  sit  in  judgment  and  deter- 
mine whether  the  relator's  license  should  or  should  not  be 
revoked  for  selling  the  whisky.    Of  course,  it  is  important 
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that  the  laws  should  be  enforced,  and  that  every  violation 
thereof  should  be  punished.  But  it  is  still  more  important 
that)  as  far  as  possible,  every  person  accused  of  an  offense 
should  have  a  fair  trial  before  an  impartial  tribunal.  It  is 
claimed,  in  effect,  that,  as  there  is  no  provision  for  changing 
the  venue  in  such  proceeding,  the  town  board  must,  of  ne- 
cessity, act,  regardless  of  any  interest  or  prejudice  on  the 
part  of  those  composing  the  board.  Assuming  that  this  may 
be  true  in  practice  to  a  certain  extent,  yet  it  does  not  justify 
members  of  such  board  in  voluntarily  corrupting  or  preju- 
dicing themselves  by  advancing  money  and  procuring  and 
abetting  the  commission  of  the  offense  in  order  that  they 
may  pronounce  judgment  upon  the  offender  who  committed 
the  same.  The  statut^  disqualifies  jurors  having  an  interest, 
or  related  to  either  party,  or  having  expressed  or  formed  an 
opinion,  or  being  sensible  of  any  bias  or  prejudice.  S.  &  B. 
Ann.  Stats,  sec.  2849.  So  it  disqualifies  any  judicial  ofiicer 
who  is  interested  in  the  cause,  or  who  has  acted  as  an  attor- 
ney for  either  party  thereto,  from  reviewing  in  an  appellate 
court  what  he  determined  in  the  trial  court,  or  giving  coun- 
sel or  advice  in  any  matter  that  may  come  before  him. 
S.  &  B.  Ann.  Stats,  sees.  2579,  2580,  2582.  Such  statutes  are 
confirmatory  of  the  common  law.  This  court  has  held  that 
the  revocation  of  such  license  by  the  board  granting  it  is 
void,  unless  made  after  notice  to  the  licensee  and  an  oppor- 
tunity given  to  him  to  be  heard  upon  the  charge  made.  Comr 
man  Council  of  Oshkoeh  v.  State  ex  rel.  PerkinSy  59  Wis.  425. 
This  is  because  the  license  is  a  vested  property  right.  In 
Collins  V.  Blanierny  2  Wils.  350,  that  very  able  jurist,  Lord 
Chief  Justice  Wilmot,  of  the  common  pleas,  quotes  approv- 
ingly this:  "Ton  shall  not  stipulate  or  promise  to  pay 
money  to  a  man  not  to  do  a  crime?^  He  further  states: 
"  You  shall  not  stipulate  for  iniquity.  All  writers  upon  our 
law  agree  in  this, — no  polluted  hand  shall  touch  the  pure 
fountains  of  justice."    Id.    In  the  case  at  bar  the  chairman 
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of  the  tribunal  to  do  justice  furnished  the  money,  and  pro- 
cured the  active  agency,  in  the  commission  of  the  offense. 

The  case  of  The  Queen  v.  London  Cowniof  Council  [1892],  1 
Q.  B.  190,  seems  to  be  very  much  in  point.  "  The  London 
<50unty  council  delegated  to  a  committee  of  their  body  the 
hearing  of  applications  for  music  and  dancing  licenses.  The 
•committee,  by  a  majority,  recommended  that  a  license  which 
had  been  applied  for  should  not  be  granted.  The  applicant 
thereupon  applied  to  the  county  council  for  a  license.  At 
the  hearing  before  the  county  council,  certain  members  of 
that  body,  who  were  also  members  of  the  committee  and 
had  voted  in  the  majority  against  granting  a  license  at  the 
hearing  before  the  committee,  instructed  counsel  to  repre- 
sent them  before  the  county  council  and  oppose  the  applica- 
tion for  a  license.  The  councilors  so  instructing  counsel 
were  present  at  the  hearing,  but  did  not  vote.  The  council, 
by  a  majority,  I'ef used  the  application  for  a  license.  Edd^ 
that  the  presence  at  the  meeting  of  those  members  of  the 
•county  council  who  had  instructed  counsel  to  oppose  the  ap- 
plication vitiated  the  proceedings."  In  the  same  case  it  was 
further  held  that  ^'  the  county  council,  in  determining  appli- 
-cations  for  music  and  dancing  licenses,  are  acting  judicially, 
and  are  bound  by  the  same  principles  as  are  binding  on  jus- 
tices in  determining  questions  which  come  before  them  for 
judicial  decision."  The  opinion  of  the  court,  quoting  ap- 
provingly from  another  case,  says:  "Of  course,  the  rule  is 
very  plain  that  no  man  can  be  plaintiff  or  prosecutor  in  any 
action,  and  at  the  same  time  sit  in  judgment  to  decide  in  that 
particular  case,  either  in  his  own  case,  or  in  any  case  where 
he  brings  forward  the  accusation  or  complaint  on  which  the 
order  is  made."  Id.  195, 196;  Leeson  v.  General  Council^  43 
Ch.  Div.  379.  This  is  substantially  done  in  the  case  at  bar. 
See,  also.  Queen  v.  Buggins  [1896],  1  Q.  B.  563,  and  cases 
cited  in  the  brief  of  the  relator's  counsel.  The  mere  fact 
that  only  one  of  the  three  members  of  the  board  thus  dis- 
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qualified  himself  to  sit  in  judgment  did  not  relieve  the  board, 
as  a  whole,  from  being  incompetent.  Id.;  Queen  v.  Justices 
of  Eerfordshire,  6  Q.  B.  758;  S.  C.  51  Eng.  0.  L.  753;  Queen 
V.  Meyer^  1  Q.  B.  Div.  173;  Qaeen  v.  Jicstices  of  Suffolk^  18 
Q.  B.  416;  8.  G.  83  Eng.  C.  L.  416. 

The  case  of  State  ex  rel.  Sta/rhweatker  v.  Common  Coimcil 
of  Superuyr^  90  Wis.  612,  is  clearly  distinguishable.  That 
was  a  proceeding  by  the  council,  under  express  statutory 
authority,  to  remove  the  maj^or,  as  a  member  of  that  body, 
and  yet  it  was  held  that  he  could  not  sit  as  a  member  of  the 
council  upon  the  trial  of  charges  against  himself. 

The  question  propounded  is  answered  in  the  aflSrmative. 

By  tiie  Gov/rt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Marshall,  J.  "With  all  that  is  said  in  the  opinion  of  the 
court  respecting  the  importance  of  maintaining  a  high  stand- 
ard of  judicial  purity  and  of  impartiality  respecting  all 
persons  and  bodies  of  persons  charged  with  the  perform 
ance  of  judicial  or  quasi  judicial  duties,  I  fully  concur,  bui 
nevertheless  dissent  from  the  conclusiop  reached  in  this  case, 
believing  that  it  is  inconsistent  with  well  and  long  settled 
principles  of  law.  The  decision  appears  to  proceed  upon 
the  theory  that  a  license  to  sell  intoxicating  liquor  is  a 
vested  right  of  property,  and  that  its  possessor  is  entitled  to 
constitutional  protection  in  such  possession,  as  in  case  of  a 
contract  right.  In  support  of  that  view,  Gommwn  Gouncil 
of  Oshkosh  V.  State  ex  rel.  Perkins^  59  Wis.  425,  is  cited. 
What  there  is  in  that  case  to  sustain  such  view  is  not  per- 
ceived. The  law  provides  that  before  a  license  shall  be  re- 
voked the  licensee  shall  be  notified  of  the  charges  preferred 
against  him,  and  have  an  opportunity  to  be  heard.  The 
Oshkosh  Ga^  turned  on  the  failure  to  obey  the  statute  in 
that  regard.  Ko  mention  is  made  of  the  character  of  the 
right  at  all.  The  leadiing  case  on  the  subject  in  this  country 
Vol.  95— 14 
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is  Metropolitan  Board  of  Ea^dse  v.  Barrier  34  N.  T.  657^ 
where  Mr.  Jnstice  Wright  said :  ^^  Licenses  to  sell  liqaors 
are  not  contracts  between  the  state  and  the  persons  licensed, 
giving  the  latter  vested  rights  protected  by  the  constitution ; 
nor  are  they  property  in  any  legal  or  constitutional  sense. 
They  have  neither  the  qualities  of  a  contract  nor  of  prop- 
erty, but  are  merely  temporary  permits  to  do  what  other- 
wise would  be  an  offense  against  general  law."  And  fur- 
ther, in  effect,  the  law  regulating  the  subject  pertains  to 
the  police  system  of  the  state,  over  which  the  legislature,, 
under  the  constitution,  has  general  authority;  and,  pursuant 
thereto,  it  may  make  such  laws  as  it  may  deem  proper,  re- 
specting the  granting  and  revocation  of  licenses.  In  Spray- 
herry  v.  Atlanta,  87  Ga.  120,  the  license  was  held  revoked 
without  notice,  consequent  on  a  conviction  for  violation  of 
the  conditions  subject  to  which  it  was  granted.  In  answer 
to  the  contention  that  a  forfeiture  of  the  license  without 
proceedings  therefor  in  a  competent  tribunal  was  a  viola- 
tion of  the  constitutional  right  of  property,  Mr.  Justice  Sim- 
mons said :  ^'A  license  to  sell  liquor  is  not  a  contract,  but 
only  a  permission  to  enjoy  the  privilege,  on  the  terms  named, 
for  a  specified  time,  unless  sooner  abrogated.  The  granting 
of  a  license  is  the  exercise  of  the  police  powers,  and  does 
not  include  any  contractual  relation  whatever.  It  is  not 
property,  in  any  sense  in  which  property  rights  are  pro- 
tected under  the  constitution."  A  multitude  of  authorities 
could  be  cited  to  the  same  effect,  but  I  content  myself  with 
mentioning  the  following:  Beer  Co.  v.  Massachusetts^  97 
U.  S.  25;  La  Croix  v.  Fairfield  Co.  49  Conn.  591;  Comm.  v. 
Brennan,  103  Mass.  70;  PoweU  v.  State,  69  Ala.  10;  Fell  v. 
State,  42  Md.  71 ;  Constitutional  Prohibitory  Amendment,  24 
Kan.  700,  724;  Brovm  v.  StaU,  82  Ga.  224;  Martin  v.  Slate, 
23  Neb.  371;  Eurher  v.  Baugh,  43  Iowa,  514:  Comm.  «• 
Kinsley,  133  Mass.  679.  In  Hurber  v.  Baugh,  supra,  Mr. 
Justice  BoTHRooK,  speaking  for  the  court,  said  that  State  e» 
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rel,  Heiae  v.  Town  Council  of  Columhia^  6  Kich.  Law,  404, 
was  the  only  case  they  could  find  holding  to  the  contrary 
view;  and,  after  a  reasonably  thorough  search  at  this  time, 
I  am  only  able  to  add  State  ex  rd.  Sham  v.  Baker,  32  Mo. 
App.  98. 

In  view  of  the  foregoing,  I  feel  warranted  in  vigorously 
protesting  against  committing  this  court  to  the  decision 
that  a  permit  to  sell  intoxicating  liquor  is  a  vested  right  of 
property,  and  entitled  to  constitutional  protection  as  such, 
and  to  insist  that  it  is  a  mere  permit^  the  granting,  refusing, 
and  revoking  of  which  are  subject  to  regulation  by  legisla- 
tive authority  without  constitutional  restriction.  So  long 
as  the  proceeding  for  such  granting,  refusing,  or  revocation 
conforms  to  legislative  requirements,  it  cannot  properly  be 
questioned  in  any  tribunal  as  a  violation  of  constitutional 
rights. 

It  is  said  in  the  opinion  of  the  court  that  the  question 
here  presented  is  distinguishable  from  that  in  State  ex  rel. 
Starkweather  v.  Common  Cov/ndl  of  SvyperioTy  90  Wis.  612, 
but  wherein  is  not  stated.  To  be  sure,  the  court  say  that 
was  a  proceeding  under  express  statutory  authority,  but  so 
is  a  proceeding  to  revoke  a  license,  and  the  modes  of  pro- 
cedure in  both  are  almost  precisely  the  same.  The  court 
further  say  that  it  was  there  held  that  the  mayor  could  not 
sit  as  a  member  of  the  council  while  he  was  on  trial.  "Why 
prominence  should  be  given  to  that  fact,  when  no  such  ques- 
tion is  presented  in  this  case,  and  the  fact  be  overlooked 
that  the  court  also  distinctly  held  that  the  person  who 
signed  the  complaint  against  the  mayor,  and  appeared  in 
the  role  of  prosecutor  as  well,  properly  participated  in  all 
the  proceedings  as  one  of  the  triers,  when  that  is  the  very 
question  here  involved,  is  not  perceived.  If  my  brethren 
say  that  the  two  cases  are  distinguishable,  in  that  this  case 
involves  a  vested  right  of  property,  and  that  the  Stark- 
^oeaiher  Case  did  not,  but  a  mere  privilege,  that  is  un- 
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founded,  as  we  have  dearly  shown.  Of  the  right  involved 
in  the  former  case,  Mr.  Justice  Winslow,  in  substance,  said : 
It  was  not  a  vested  right  of  property.  The  legislature,  which 
created  the  oflBce,  had  the  undoubted  right  to  make  provision 
for  removing  an  incumbent  therefrom,  there  being  no  con- 
stitutional restrictions  in  the  way.  So  long  as  the  body 
clothed  with  the  power  to  make  such  removal  complied  with 
the  required  procedure  in  that  regard,  such  proceedings  were 
not  open  to  question;  hence  (he  fact  that  one  of  the  mem- 
bers of  the  council  who  signed  the  charges  appeared  in  the 
double  capacity  of  prosecutor  and  trier  did  not  affect  the 
validity  of  the  result.  That  conclusion  certainly  was  war- 
ranted, in  view  of  the  fact  that  the  vote  of  the  interested 
person  did  not  determine  such  result.  It  will  be  seen  that 
the  right  involved,  properly  understood,  was  not  a  right  of 
property,  in  either  case,  but  was  a  privilege,  in  the  one  case, 
conferred  by  legislative  authority,  under  constitutional 
power,  to  create  and  provide  for  the  government  of  munici- 
pal corporations;  and  in  the  other  it  was  a  mere  permit  to 
engage  in  a  traffic,  granted  pursuant  to  legislative  regula- 
tions in  the  exercise  of  its  general  police  powers,  over  which 
there  are  no  constitutional  restrictions.  While  it  was  said 
in  the  Starkweather  Gase  that  the  duties  of  the  removing 
body  were  ministerial  in  character,  in  the  same  sense  pro- 
ceedings to  revoke  a  license  are  ministerial.  The  procedure 
prescribed  by  statute  is  of  a  judicial  nature,  and  the  power 
exercised,  strictly  speaking,  is  of  a  quasi  judicial  character 
in  both  cases.  So  there  is  absolutely  no  distinction  between 
the  two  cases,  respecting  the  character  of  the  right  involved 
or  the  nature  of  the  proceedings.  In  my  opinion  the  Stark- 
weather Case  was  rightly  decided,  and  rules  this  case  in  favor 
of  a  negative  answer  to  the  question  certified  to  this  court. 
I  am  not  unmindful  of  the  fact  that  the  foregoing  is  not 
in  accordance  with  the  English  rule,  which  this  court  has 
seen  fit  to  adopt.    I  am  unable  to  find  authority  elsewhere 
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to  support  such  rule,  and  may  safely  venture  to  say  that 
none  exists,  for  the  reason  that  none  is  referred  to  by  my 
brethren.  The  furthest  our  courts  have  gone  on  the  subject 
is  to  hold  that,  if  the  presence  of  the  interested  member  of 
the  tribunal  is  necessary  to  make  a  quorum,  or  his  vote  to 
determine  the  result,  the  proceedings  are  void.  In  StockweU 
V.  White  Lake^  22  Mich.  341,  where  the  proceedings  were  to 
remove  a  school-district  ofBoer,  the  rule  was  stated  thus: 
"  Such  a  proceeding  is  in  the  nature  of  a  judicial  investiga- 
tion, and,  when  one  member  of  the  board  is  interested  in 
the  subject  of  the  complaint,  his  presence  thereon,  if  neces- 
sary to  a  quorum,  renders  the  proceedings  void.*'  See,  also, 
to  the  same  eflfect,  Throop,  Pub.  Off.  §  379;  Fo%ter  v.  Frosty 
25  Neb.  731 ;  and  State  ex  rel,  Comdl  v.  Kaao^  25  Neb.  607. 
But  there  is  a  further  very  cogent  reason  why  Supervisor 
Noble,  though  he  signed  the  complaint,  properly  partici- 
pated in  the  subsequent  proceedings.  By  sec.  1553,  S.  &  B. 
Ann.  Stats.,  it  is  made  one  of  the  duties  of  supervisors  to 
enforce  the  laws  respecting  the  sale  of  intoxicating  liquor; 
and  to  that  end  they  are  required  to  make  complaints  and 
institute  criminal  prosecutions  in  all  cases  where  they  know, 
or  are  credibly  informed,  of  any  violation  of  the  liquor  laws. 
We  cannot  subscribe  to  the  doctrine  that  if  a  supervisor  per- 
forms a  duty  commanded  by  statute,  under  a  severe  penalty 
for  failure  so  to  do,  he  thereby  "  corrupts  himself,"  and  be- 
comes disqualified  from  performing  another  duty  also  strictly 
enjoined  upon  him  by  legislative  enactment.  Performance 
of  both  duties  must  have  been  in  contemplation  by  the  leg- 
islature, for  no  provision  was  made  for  filling  a  supervisor's 
place  on  the  board,  on  a  hearing  to  revoke  a  license,  when 
such  supervisor  shall  have  instituted  proceedings  against  the 
licensee  for  violation  of  the  excise  law.  Whether  it  is  good 
policy  to  impose  upon  supervisors  the  double  duty  mentioned 
ifi  something  with  which  we  have  nothing  to  do.  Being  mere 
police  regulations,  as  before  stated,  within  the  scope  of  the 
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general  police  powers  of  the  state,  they  cannot  be  questioned 
by  the  court  on  constitutional  grounds.  The  supervisors 
may  perform  both  duties,  and  the  performance  of  one  con- 
stitutes no  disqualification  for  the  performance  of  the  other. 
Such  was  the  determination  in  People  ex  rd.  Skahan  'o.  Board 
of  PoUoe  Commas  of  New  York^  10  Hun,  106,  affirmed  in 
76  N.  T.  613.  Such  rule  seems  to  follow  necessarily  from 
the  state  of  the  law  and  the  nature  of  the  duties  under  con- 
sideration. 

Further  discussion  is  unnecessary  to  state  clearly  the  rea- 
sons for  my  dissent  from  the  opinion  of  the  court.  To  re- 
capitulate briefiy,  I  hold  that  the  following  principles  of  law 
govern  this  case : 

1.  A  license  to  sell  intoxicating  liquor  is  not  a  right  of 
property,  or  a  contract  right,  or  property  in  any  sense,  to 
be  protected  under  the  constitution,  but  is  a  mere  permit, 
granted  in  the  exercise  of  the  general  police  powers  of  the 
state,  to  carry  on  an  occupation  under  such  regulations,  and 
subject  to  revocation  in  such  manner,  as  the  power  granting 
the  same  may  see  fit,  by  legislative  enactment,  to  provide. 

2.  A  supervisor  who  files  a  complaint  against  a  licensee  to 
sell  intoxicating  liquors,  for  a  violation  of  the  conditions 
under  which  such  license  is  held,  is  in  no  event,  from  that 
fact  alone,  disqualified  from  investigating  the  truth  of  such 
complaint  and  deciding  thereon,  as  a  member  of  the  board 
charged  with  that  duty,  unless  his  presence  be  necessary  to 
a  quorum  or  his  vote  determines  the  result. 

3.  Where  a  statute,  as  in  this  case,  requires  a  supervisor 
to  institute  proceedings  against  an  offending  licensee  for 
the  violation  of  the  conditions  of  his  license  upon  receiving 
knowledge  of  such  violation,  and  also  imposes  upon  such 
supervisor  the  duty  of  investigating  charges  and  deciding 
thereon,  in  proceedings  to  revoke  such  license  for  such  vio- 
lation, his  compliance  with  the  law  in  one  capacity  will  not 
operate  to  disqualify  him  from  acting  in  the  other. 
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In  the  foregoing  we  have  not  seen  fit  to  notice  the  fact 
that  Supervisor  Noble  furnished  the  opportunity  for  the 
licensee  to  violate  the  law.  Whether  his  conduct  in  that 
regard  constitutes  such  overzealous  activity  in  the  detection 
and  prosecution  of  persons  reputed  to  be  violating  the  liquor 
laws  as  to  legitimately  subject  him  to  criticism,  has  really 
nothing  to  do  with  the  principles  here  discussed,  and  upon 
which  the  answer  to  the  question  certified  turns. 

KswMAir,  J.  I  concur  in  the  above  opinion  of  Mabshatj.,  J. 


Ooox  and  another,  Appellants,  ys.  Thb  Omr  or  Mrnasha,  

Respondent.  dioafoo 

January  26 -^February £,2897.  105  isl', 

Appeaifrom  order. 

An  order  of  the  oircoit  court,  denying  a  motion  to  vacate  an  order 
for  the  bringing  in  of  additional  parties^  is  not  appealable  under 
eh.  212,  Laws  of  1896. 

Appeal  from  an  order  of  the  circuit  court  for  Winnebago 
county :  Gbo.  W.  Bitbnbll,  Circuit  Judge.    Appeal  diamUsed. 

The  case  is  stated  in  the  opinion. 

For  the  appellants  there  were  briefs  by  Webster  <&  Clasaony 
and  oral  argument  by  W.  JET.  Webster.  To  the  point  that  the 
order  was  appealable  as  a  final  order  affecting  a  substantial 
right  in  a  special  proceeding,  they  cited  HeJda  F.  Ins.  Go.  v. 
Morrison^  56  Wis.  133;  Carney  v.  Oleissner^  62  id.  493; 
Morse  v.  Stockmam,^  65  id.  36. 

Oabe  Boucky  for  the  respondent. 

Mabshall,  J.  On  the  18th  day  of  December,  1895,  the 
defendant,  by  its  attorney,  on  the  hearing  of  a  motion  duly 
made  for  that  purpose,  obtained  an  order  bringing  in  other 
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parties  as  defendants.  On  the  16th  day  of  January,  1896,  a 
motion  on  the  part  of  plaintiffs  was  daly  brought  on  for  a 
hearing  before  the  court,  for  an  order  vacating  the  order  of 
December,  18,  1895.  Such  motion  to  vacate  was  denied, 
and  an  order  accordingly  entered  from  which  the  plaint- 
iffs appealed.  This  case  is  ruled  by  Smith  v.  Scott,  93  Wis. 
453,  where  this  court  held  that  such  orders  are  not  appeal- 
able, under  ch.  212,  Laws  of  1895.  Therefore  this  appeal 
must  be  dismissed  for  want  of  jurisdiction  to  entertain  it. 
By  the  Gov/rU —  The  appeal  is  dismissed. 


The  State  kx  eel.  Hinz,  Eespondent,  vs.  MoEoke,  Appel- 
lant. 

Janyuary  16 — February  t,  1897. 

Oshkoah,  charter  construed:  Appeals,  limitation  by  amount  involved, 

1.  Section  9  of  subchapter  IV  of  the  charter  of  the  city  of  Oshkosh 
(ch.  59,  Laws  of  1891)  provides  for  the  election  by  the  city  council 
of  one  constable,  and  his  term  of  office  is  fixed  at  two  years.  Sec- 
tion 19  provides  that  any  alderman  when  elected  by  the  common 
council  may  become  a  constable, —  and  that  when  he  ceases  to  be 
an  alderman  he  shall  cease  to  be  a  constable.  Section  1,  subchap- 
ter XXIII,  prohibits  an  alderman  from  holding  any  other  munici- 
pal office  except  as  otherwise  provided.  Held,  in  an  action  to  try 
the  title  to  the  office  of  constable,  that  by  a  proper  construction 
of  these  sections  of  the  charter  only  one  constable  is  provided  for, 
and  that  an  alderman  who  has  been  made  a  constable  can  hold 
his  office  only  for  two  years,  and  his  term  as  such  is  not  extended 
by  the  provision  that  if,  before  the  end  of  his  term,  he  ceases  to  be 
an  alderman  his  office  as  constable  shall  cease. 
SL  An  appeal  in  a  quo  warranto  case  to  try  the  title  to  an  office  is  not 
within  the  provisions  of  ch.  215,  Laws  of  1895,  limiting  the  right 
of  appeal  to  the  supreme  court  in  cases  involving  less  than  $100, 
by  requiring  a  judge's  certificate.  That  chapter  applies  only  to 
cases  involving  money,  or  some  right  the  value  of  which  can  be 
computed  in  money. 
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Appeal  from  a  judgment  of  the  circuit  court  for  "Winne- 
bago county :  Geo.  W.  Burkell,  Circuit  Judge.    Affirmed. 

This  is  an  action,  in  the  nature  of  quo  warrantOy  to  try 
the  title  to  the  office  of  constable  in  the  city  of  Oshkosh.  The 
facts  were  not  in  dispute.  The  defendant's  answer  to  the 
relation  was  stricken  out  as  frivolous,  and,  no  amended  an- 
swer being  served,  judgment  for  the  plaintiflF  was  rendered, 
and  the  defendant  appealed.  The  facts  are  succinctly  stated 
by  the  circuit  judge  in  an  opinion  filed  by  him  upon  the 
motion:  "It  appears  from  the  complaint  that  defendant, 
MoEonej  was  elected  constable  in  April,  1893,  *  for  the  terra 
of  two  years,'  and  duly  qualified.  Of  course,  the  term  is  fixed 
by  the  charter,  and,  if  the  complainant  put  an  erroneous 
construction  upon  the  charter,  it  would  not  affect  defend- 
ant's rights.  In  May,  1895,  the  relator,  Sim,  was  elected 
by  the  council  as  a  constable,  and  duly  qualified.  Both  were 
aldermen  when  elected,  and  still  are  such.  For  some  rea- 
son, which  does  not  appear  on  the  face  of  the  pleadings,^ 
McKone  on  the  17th  day  of  March,  1896,  gave  a  new  bond^ 
which  was  duly  approved  by  the  common  council,  and  also 
took  another  oath  of  office.  The  relator  claims  that  the  de- 
fendant's term  of  office  expired  when  the  relator  was  elected, 
while  the  defendant  claims  that  he  is  still  constable,  by  virtue 
of  being  still  an  alderman,  the  latter's  term  of  office  being 
four  years.  All  the  foregoing  facts  are  admitted  or  alleged 
by  the  answer,  and  the  question  which  party  is  the  lawful 
constable  —  whether  there  can  be  more  than  one  constable, 
under  the  charter  —  must  be  determined  by  the  provisions 
of  the  charter  itself." 

For  the  appellant  there  was  a  brief  by  Bouck  <&  Eiltony 
and  oral  argument  by  Gaie  Bouck.  They  contended  that 
the  constable  elected  under  sec.  9  was  a  city  officer, —  a  sort 
of  high  constable,  who  might  have  different  duties  imposed 
upon  him,  and  under  sec.  13,  subch.  lY,  might  be  paid  a 
salarv,  while  the  alderman  made  constable  was  invested  onlr 
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with  the  ordinary  powers  of  that  office.  Sec.  19  has  no  ref- 
erence to  the  high  constable  elected  under  sec.  9,  the  offices 
being  different. 

For  the  respondent  there  was  a  brief  by  Hvme^  OeUerich 
dk  Jackson^  and  oral  argament  by  J.  W.  Hume. 

"WmsLow,  J.  The  question  at  issue  simply  involves  a  con- 
struction of  certain  provisions  of  the  charter  of  the  city  of 
Oshkosh,  which  will  be  found  published  as  ch.  59,  Laws  of 
1891.    The  provisions  in  question  are  as  follows: 

Subch.  IV,  sec.  9:  "At  the  first  meeting  of  the  common 
council,  or  as  soon  thereafter  as  may  be,  there  shall  be  the 
following  city  officers  appointed  by  the  mayor  and  con- 
firmed by  a  majority  of  all  the  members  of  the  common 
council  voting  in  favor  of  such  confirmation,  a  comptroller, 
a  city  attorney,  a  chief  of  police  and  a  chief  of  the  fire  depart- 
ment, who  shall  hold  their  offices  for  the  term  of  two  years. 
There  shall  be  the  following  city  officers  elected  by  the  com- 
mon council  at  its  first  meeting  or  as  soon  thereafter  as  may 
be,  a  president  of  the  council,  a  city  physician,  a  city  sur- 
veyor, a  health  officer,  an  overseer  of  the  poor,  a  constcMe^ 
one  or  more  policemen,  one  or  more  firemen  and  such  other 
officers  as  the  common  council  may  deem  necessary,  who 
shall  hold  their  offices  for  the  term  of  two  years." 

Sec.  19 :  "  The  chief  of  police,  any  of  the  regular  police  of 
said  city,  regularly  employed  and  paid  by  the  city,  and  any 
alderman  of  said  city,  when  elected  by  the  common  council, 
may  become  a  constable  in  and  for  said  city  by  taking  the 
oath  and  giving  the  bond  required  by  law  for  the  qualifica- 
tion of  constables,  the  bonds  to  be  approved  by  the  council, 
said  bond  and  oath  to  be  filed  with  the  city  clerk.  When 
such  person  shall  cease  to  be  a  policeman  or  alderman,  he 
shall  cease  to  be  a  constable." 

Subch.  XXIII,  sec.  1 :  "  No  alderman  shall  hold  any  other 
municipal  office,  except  as  otherwise  herein  provided." 
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Sabch.  IV,  sec.  10:  "  The  term  of  office  of  all  city  officers 
shall  commence  upon  their  election  or  appointment  and 
qualification,  and  shall  hold  for  two  and  four  years  respect- 
ively, as  herein  provided  and  until  their  respective  successors 
are  elected  or  appointed  and  qualified." 

The  circuit  judge,  after  remarking  that  under  sec.  9,  axipra^ 
standing  alone,  there  can  be  no  question  but  that  ^'  one  con- 
stable" holding  his  office  for  two  years  is  provided  for, 
proceeds  as  follows:  "Is  there  anything  in  sec.  19  which 
conflicts  with  this,  or  modifies  it?  The  only  purpose  of  that 
section,  fairly  construed,  and  the  intent  of  legislature,  would 
seem  to  be  to  permit  policemen  and  aldermen,  when  elected 
by  the  common  council,  to  hold  the  additional  office  of  con- 
stable. By  sec.  1  of  subch.  XXIII,  an  alderman  is  prohib- 
ited from  holding  any  other  municipal  office,  except  as 
otherwise  provided;  and  sec.  19  furnishes  the  ^otherwise 
provided,'  or  exception  to  the  general  rule,  by  saying  that 
an  alderman  may  also  be  a  constable,  when  elected  by  the 
common  council.  It  also  provides  that  his  term  of  office 
shall  cease  when  he  ceases  to  be  an  alderman.  Does  this 
make  the  term  of  the  constable  who  chances  also  to  be  an 
alderman  extended  for  four  years,  when  the  term  of  any 
other  man  is  only  two  years?  It  seems  to  me  that  it  will 
hardly  bear  such  construction.  The  natural  interpretation 
appears  to  be  that  an  alderman  or  policeman  who  has  been 
elected  constable  under  sec.  9  shall  hold  his  office  for  the 
term  there  provided, —  two  years, —  unless  before  the  end  of 
the  term  he  ceases  to  be  an  alderman.  If  he  does  so  cease, 
then  the  office  of  constable  becomes  vacant  ipaofdcto.  And 
only  one  constable  is  provided  for  by  the  charter.  Such 
seems  to  have  been  the  intent  of  the  legislature  in  these 
various  sections.  If  these  views  are  correct,  it  follows  that 
defendant  MoKoneU  term  as  constable  was  for  only  two 
years;  that  the  relator,  Him^  at  the  end  of  that  time,  was 
lawfully  elected  as  his  successor,  and  the  defendant's  term 
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of  office  and  powers  as  constable  were  at  an  end."  This 
construction  of  the  statute  seems  to  us  entirely  reasonable, 
and  it  seems  to  substantially  reconcile  the  apparently  con- 
flicting provisions  without  doing  violence  to  them. 

A  motion  to  dismiss  the  appeal  was  made  on  the  ground 
that  the  case  did  not  involve  $100,  and  that  no  sufficient 
certificate  has  been  made  by  the  circuit  judge  to  bring  the 
case  within  ch.  215,  Laws  of  1895,  and  the  recent  decisions 
of  this  court  in  the  cases  of  Independence  Creamery  Co,  v. 
Zookwat/j  94t  Wis.  148,  and  Zeppla  v.  Reed^  94  Wis.  307.  The 
certificate  certainly  is  deficient,  but  we  do  not  regard  the 
case  as  within  the  provisions  of  ch.  215,  aforesaid.  This 
court,  under  sees.  3047,  3048,  R.  S.,  possesses  jurisdiction  to 
hear  and  decide  appeals  from  any  judgment  of  the  circuit 
court,  unless  such  jurisdiction  is  taken  away  by  the  terms  of 
ch.  215.  This  chapter  takes  away  jurisdiction  (in  the  ab- 
sence of  the  proper  certificate)  in  a  certain  class  of  cases,  to 
wit,  cases  where  the  amount  involved,  exclusive  of  costs,  is 
less  than  $100.  We  regard  this  as  meaning  that  in  cases  in- 
volving money,  or  some  right  the  value  of  which  can  be 
calculated  in  money,  the  amount  of  money  or  the  value  of 
the  right  in  controversy  must  equal  or  exceed  $100;  but  we 
do  not  regard  it  as  including  cases  involving  mere  abstract 
rights,  not  measurable  in  money  or  property,  such  as  the 
right  to  an  office.  Many  offices,  both  of  dignity  and  im- 
portance, have  no  salary  or  fees  attached  to  them,  yet  a  con- 
test over  such  an  office  may  be  of  vast  importance,  both  to 
the  parties  and  to  the  public,  in  comparison  with  which  a 
mere  $100  claim  would  be  a  trifle.  The  value  of  such  a 
right  cannot  be  reduced  to  any  pecuniary  standard  of  value. 
The  reasoning  is  similar  to  that  used  in  the  case  of  Barry 
V.  Merceiny  5  How.  103,  where  the  question  was  whether  a 
habeas  corpus  proceeding  came  within  a  law  authorizing  ap- 
peals only  in  cases  where  the  matter  in  dispute  exceeded 
$2,000,  and  it  was  held  that  it  did  not,  because  the  right  in 
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dispute  coaid  not  be  calculated  in  money.  In  the  present 
case  there  are,  it  is  trae,  some  fees  connected  with  the  office 
of  constable,  but  this  does  not  alter  the  fact  that  the  sub- 
stantial matter  in  dispute  is  the  title  to  an  office  of  some 
honor  and  importance,  and  not  dollars  and  cents. 
By  the  Court. —  Judgment  affirmed. 


Albxian  Bbothbes,  Eespondent,  vs.  City  of  Oshkosh,  Ap- 
pellant. 

January  16 — Fd>ruary  f,  1897. 

Municipal'corporations:  Damages  for  opening  streets. 

In  a  proceeding  by  a  municipal  corporation  to  condemn  land  for  a 
street  through  a  tract  which  is  used  for  agricultural  purposes  only, 
no  speculative  damages  or  values  should  be  allowed,  nor  should 
the  value  of  the  land  taken  be  determined  by  what  it  might  be 
worth  at  some  remote  future  time,  when  it  might  be  used  for 
some  other  purpose,  but  it  should  be  governed  by  the  fair  market 
value  thereof  at  the  time  it  was  taken,  for  any  purpose  for  which 
it  might  reasonably  be  used  in  the  immediate  future;  and  if  its 
adaptability  to  some  use  to  which  it  might  be  put  in  the  near 
future,  such  as  platting  into  city  lots,  increased  its  value  at  that 
time,  such  increase  would  be  a  proper  ground  of  assessment  of 
damagea 

Appeal  from  a  judgment  of  the  circuit  court  for  "Winne- 
bago county :  Geo.  "W.  Burnell,  Circuit  Judge.    Affirmed. 

This  was  an  appeal  from  an  assessment  of  damages  and 
benefits  in  the  matter  of  the  condemnation  of  certain  land 
belonging  to  Alexian  Brothers^  a  corporation,  for  the  open- 
ing of  Wisconsin  avenue,  in  the  city  of  Oahkoshy  through 
block  133,  said  block  being  owned  and  occupied  by  the 
plaintiff,  fronting  on  two  streets,  namely,  New  York  avenue 
and  Prospect  avenue,  the  strip  taken  being  sixty  feet  wide 
and  604  feet  in  length,  running  due  north  and  south  through 
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the  center  of  the  block.  The  award  of  the  board  pf  public 
works  was  $250  for  the  strip  of  land  and  $150  for  benefits. 
The  Alexicm  BroiherB  appealed  to  the  circuit  court.  Upon 
the  trial  in  the  circuit  court  it  was  agreed  that  the  benefits 
would  amount  to  $150,  and  the  controversy  was  as  to  the 
value  of  the  strip  of  land  taken,  amounting  to  five  sixths  of 
an  acre.  The  ouly  question  presented  is  as  to  the  rulings 
of  the  court  in  its  charge  to  the  jury. 

It  appeared  that  the  land  had  never  been  platted  into 
lots,  and  there  were  no  streets  running  through  it  in  either 
direction.  The  block  was  about  604  feet  in  depth,  north 
and  south,  and  about  the  same  width  from  east  to  west. 
The  south  one  half  was  used  for  pasture,  and  the  north  one 
half  for  raising  of  oats  and  other  grain,  and  in  part  for  a 
vegetable  garden.  The  witnesses  on  the  part  of  the  plaint- 
iff, as  to  the  fair  market  value  of  the  land,  testified  variously 
that  it  was  worth  from  $1,400  to  $1,500,  $1,700,  and  $2,000. 
They  were  real-estate  dealers,  and  familiar  with  such  prop- 
erty. The  testimony  on  the  part  of  the  defendant  was  that 
the  land  was  worth  from  $700  to  $750  and  $800.  The  wit- 
nesses for  the  plaintiff  based  their  opinion  somewhat  upon 
the  fact  that  by  platting  the  land  into  lots  it  would  sell  in 
the  market  for  more  than  if  sold  by  the  acre,  and  would  sell 
for  from  $1,400  to  $2,000,  and  they  gave  various  estimates 
of  the  value  if  the  strip  was  divided  into  two  large  lots,  one 
fronting  on  New  York  avenue,  and  the  other  on  Prospect 
avenue. 

The  court  instructed  the  jury  that  in  determining  the 
value  of  the  land  actually  taken  they  were  to  be  governed 
by  the  fair  market  value  at  the  time  it  was  taken,  for  any 
purpose  for  which  it  might  reasonably  be  used  in  tide  imme- 
diate future;  that  the  question  was,  What  was  the  land  then 
worth  in  the  market,  with  reference  to  its  availability  by 
a  prudent  and  discreet  business  man?  that  if  the  present 
value  was  enhanced  by  reason  of  its  adaptability  to  some- 
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use  to  which  it  might  be  put  in  the  near  future,  was  so  sit- 
uated that  it  might  be  platted  into  city  lots,  and  that  its 
present  value  was  thereby  increased,  such  increase  was  a 
proper  basis  for  the  assessment  of  damages.  At  the  re- 
quest of  the  defendant,  the  court  instructed  the  jury  that, 
in  determining  what  the  fair  market  value  was,  they  "must 
consider  its  value  to  the  owner  in  the  market,  and  its  value 
is  not  to  be  determined  by  what  the  land  might  be  worth  at 
some  remote  future  time,  when  it  might  be  used  for  some 
other  purpose;  but  you  may  consider  its  present  value  for 
such  purpose,  and  its  adaptability  for  some  other  use  in  the 
near  future.  The  actual  use  to  which  it  is  put  must  also  bo 
considered  with  the  surrounding  circumstances.  You  are 
not  to  include  remote  or  speculative  values,  but  only  the 
value  of  the  land  when  it  was  taken  with  reference  to  its 
availability  for  any  purpose  to  which  it  might  reasonably 
be  put.  In  determining  the  fair  market  value  of  the  prop- 
erty taken,  you  have  the  right  to  take  into  consideration  its 
location,  the  fact  that  it  has  been  used  by  the  owner  for 
agricultural  purposes,  and  that  it  has  been  assessed  as  acre- 
age property.  The  fact  that  this  property  is  located  within 
the  corporate  limits  of  the  city  of  Oshkosh  does  not  affect 
its  value  as  lots.  The  owner  has  a  right  to  use  it  for  agri- 
cultural purposes;  and,  that  being  what  the  owner  used  it 
for,  in  determining  its  value  to  the  owner  you  should  not 
take  into  consideration  what  it  might  be  worth  at  some  re- 
mote and  future  time,  when  it  might  be  put  on  the  market 
as  lots;  but  you  may  consider  its  present  value  for  such  pur- 
poses." And  the  court  further  charged  that  "  Speculative 
damages  cannot  be  allowed.  You  can  only  allow  actual 
damages;  that  is,  what  the  owner  has  been  damaged,  con- 
sidering the  value  of  the  land  to  the  owner,  and  his  use 
of  it." 

The  court  refused  to  instruct  the  jury  that  they  "  should 
not  consider  what  the  land  would  sell  for  in  the  distant 
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f ature,  if  the  premises  bad  been  platted  into  lots,  streets 
opened,  and  tbe  lots  oiflfered  for  sale."  Also  "  tbat  tbe  price 
per  lot  is  not  a  measure  of  value,  either  in  tbe  near  or  distant 
future,  for  that  is  too  remote,  uncertain,  and  speculative." 

The  jury,  in  answering  the  questions,  found  the  fair  mar- 
ket value  of  the  strip  of  land  taken  by  the  city  of  Oshkosh 
for  street  purposes,  at  the  time  of  the  taking,  to  be  $1,200, 
and  assessed  the  benefits  to  the  remainder  of  the  land  on 
account  of  taking  said  land  and  laying  a  street  through  it  at 
$150.  A  motion  was  made  to  set  aside  the  finding  as  con- 
trary to  law  and  the  evidence,  for  excessive  damages,  for 
misdirection  on  the  trial  by  the  circuit  judge,  and  for  refus- 
ing instructions  asked.  The  motion  was  overruled,  and  the 
plaintiff  had  judgment  for  $1,200,  less  said  benefits,  together 
with  costs, —  in  all  $1,121.41, —  from  which  the  defendant 
appealed. 

J,  H.  Davidsany  for  the  appellant,  as  to  the  proper  rule 
for  estimating  damages  in  such  a  case,  cited  WaUon  v.  J/. 
<&  M.  R.  Co.  67  Wis.  332,  366;  Munkwitz  v.  (7.,  M.  cfe  St.  P. 
R.  Co.  64  id.  403;  Wdch  v.  M.  <&  St.  P.  R.  Co.  27  id.  108; 
Burt  V.  Wigglesworthy  117  Mass.  302. 

For  the  respondent  there  was  a  brief  by  3ume^  Oellerioh 
<&  Jackson^  and  oral  argument  by  John  W.  Hume. 

PiNNEY,  J.  The  instructions  to  the  jury  were  sufficiently 
favorable  to  the  defendant,  and  left  the  case  for  the  deter- 
mination of  the  jury  in  accordance  with  proper  guides  for 
-determining  the  value  of  the  property  taken.  The  court 
told  the  jury  that  speculative  damages  were  not  to  be  al- 
lowed, and  in  determining  the  value  of  the  land  they  should 
not  take  into  consideration  what  it  might  be  worth  at  some 
remote  and  fyture  time,  when  it  might  be  used  for  some 
other  purpose;  that  in  determining  the  value  of  the  land 
taken  they  were  to  be  governed  by  the  fair  market  value  at 
the  time  it  was  taken,  for  any  purpose  for  which  it  might 
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reasonably  be  used  in  the  immediate  future;  that  if  the  pres- 
ent value  was  enhanced  ^'  by  reason  of  its  adaptability  to 
some  use  to  whioh  it  might  be  put  in  the  near  future,  was 
so  situated  that  it  might  be  platted  into  city  lots,  and  that 
its  present  value  was  thereby  increased,  such  increase  was  a 
proper  ground  of  assessment  of  damages;"  that  "the  act- 
ual use  to  which  it  is  put  must  also  be  considered  with  the  sur- 
rounding circumstances;  that  you  are  not  to  include  remote 
or  speculative  values,  but  only  the  value  of  the  land  when 
taken,  with  reference  to  its  availability  for  any  purpose  to 
which  it  might  reasonably  be  put;"  that  they  "should  not 
take  into  consideration  what  it  might  be  worth  at  some  re- 
mote and  future  time,  when  it  might  be  put  on  the  market  as 
lots,  but  you  may  consider  its  present  value  for  such  pur- 
poses." 

The  only  evidence  as  to  the  value  of  the  land  taken,  tend- 
ing to  show  what  it  would  be  worth  in  the  "  immediate  "  or 
^* near"  future,  was  that  it  would  be  worth  more  if  platted 
into  lots,  which  could  have  been  readily  and  immediately 
accomplished, —  at  least  without  material  delay, —  than  if 
kept  as  acreage  property.  The  language  "immediate  or 
near  future "  had  reference  to  this  aspect  of  the  case,  and 
cannot,  we  think,  under  the  circumstances,  be  regarded  as 
erroneous  or  misleading.  It  referred  to  present  advantage 
or  adaptability  of  the  property,  which  might  be  realized 
with  but  trifling  expense,  and  without  material  delay.  The 
instructions  were  in  substantial  conformity  to  the  law  as 
held  in  Wa^hhum  v.  M.  db  L.  W.  R.  Co.  59  Wis.  378;  Driver 
V.  W.  IT.  R.  Co.  32  Wis.  569,  and  Each  v.  C,  2£.  cfe  St  P.  R. 
Co.  72  Wis,  232.  The  instructions  given  embraced,  in  sub- 
stance, all  that  was  contained  in  the  instructions  refused 
that  was  applicable  to  the  case,  and  the  refusal  to  give  them 
as  asked  was  not  error.  The  evidence  fully  sustains  the 
finding  of  the  jury,  and  the  nfotion  for  a  new  trial  was  prop- 
erly denied. 

Vol.  95— 15 
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It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

By  the  Cowrt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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John  K.  Davis  Lumber  Company,  Eespondent,  vs.  Hart- 
ford FiRB  Insurance  Company  and  others,  Appellants. 
Same,  Appellant,  vs.  Same,  Eespondents. 

January  16 — Febmary  f ,  1897, 

Insurance:  Contract  by  broker:  Ratification:  Cancellation:  Notice  to- 
agent:  Beeoission  of  contract 

1.  Although  sec.  1977,  R.  S.,  declares  that  whoever  solicits  or  procures- 

insurance  from  an  insurance  company  on  behalf  of  another,  or 
makes  any  contract  for  insurance,  or  collects  any  premium,  etc., 
shall  be  held  to  be  an  agent  of  such  insurance  company  "to  all  in- 
tents and  purposes,"  it  cannot  be  construed  to  prevent  an  insurance 
broker  employed  to  procure  insurance  for  another  from  being  the 
agent  of  the  assured  at  the  same  time  in  procuring  the  policy; 
and  the  same  rule  applies  as  in  other  agencies,  that  the  principal 
is  bound  by  the  acts  and  representations  of  the  agent  within  the 
scope  of  his  authority.  Where  the  two  relations  conflict^  the  stat- 
ute must  prevail 

2.  An  agreement  made  by  an  insurance  broker,  when  procuring  insur- 

ance from  certain  agents  of  insurance  companies,  that  his  princi- 
pal should  not  take  or  accept  additional  insurance  in  the  same 
companies  from  other  agents  thereof,  is  binding  upon  the  princi- 
pal, he  knowing  it  to  be  the  policy  of  insurance  companies  to  limit 
the  amount  of  insurance  to  be  carried  by  them  respectively  on 
such  property,  even  though  he  had  no  notice  of  such  agreement 
until  after  the  first  loss;  and  if  the  assured  then,  with  full  knowl- 
edge of  all  the  facts,  insists  upon  taking  the  benefits  of  the  policies- 
procured  in  violation  of  that  agreement,  he  thereby  ratifies  the 
same,  whether  originally  authorized  or  not 
9L  Where  additional  policies  were  procured  by  the  assured  in  violation 
of  the  agreement  of  such  broker,  and  the  insurance  companies, 
after  the  first  loss,  insisted  upon  recalling,  revoking,  and  unmak- 
ing the  first  contracts  of  insurance,  and  treating  them  as  if  they 
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had  never  been  in  force,  and  claiming  that  they  were  wholly  in* 
operative  from  the  beginning,  as  by  tendering  back  the  whole 
amount  of  the  premiums,  demanding  a  return  of  the  policies,  and 
keeping  the  tender  good,  they  cannot  be  held  to  have  waived  such 
agreement. 

4  A  notice  of  cancellation  served  on  the  broker  who,  as  agent  for  the 
assured,  procured  the  policies,  after  his  agency  had  ceased,  is  in- 
effectual. 

&  The  right  to  cancel  a  policy  exists  only  by  contract,  and  the  provis-. 
ions  of  the  policy  conferring  such  right  must  be  strictly  complied 
with  in  order  to  effect  a  cancellation.  There  must  be  an  actual  no- 
tice of  cancellation,  not  a  mere  notice  of  a  desire  to  cancel  or  a 
notice  that  the  policy  will  be  canceled,  or  a  notice  to  cancel,  and 
it  must  be  served  on  the  proper  person,  and  a  tender  made  of  the 
unearned  premium.  A  tender  and  demand  for  a  surrender  of  the 
policies,  made  for  the  purpose  of  a  rescission  or  cancellation  from 
the  beginning  and  refused  on  that  ground,  cannot  operate  as  a 
sufficient  tender  to  effect  a  cancellation. 


Appeals  from  judgments  of  the  circuit  court  for  Winne- 
bago county :  Geo.  W.  Bctrnell,  Circuit  Judge.  AJirmed 
on  plaintiff  ^s  appeal;  reversed  on  that  of  the  defendants. 

Action  to  recover  on  several  policies  of  insurance  against 
loss  by  fire.  The  Hartford  Fire  Insurance  Company  of 
Hartford^  Connecticut^  the  National  Fire  Insurance  Com- 
pany of  Hartford^  Connecticut^  and  the  Pho&nix  Assurance 
Compam/  of  London^  England^  each  issued  one  of  such  pol- 
icies, for  $5,000,  through  its  agents,  Sunderland  &  Ostrander, 
at  West  Superior,  Wisconsin,  June  10,  1894,  and  each  of 
such  companies  made  another  of  such  policies  for  $5,000, 
through  its  agents,  Robert  Shields  &  Son,  at  Neenah,  Wis- 
consin. The  pleadings  raised  the  disputed  questions  covered 
by  the  findings  of  fact,  and  such  requests  to  find  as  are  re- 
ferred to  in  this  statement  and  the  opinion  following.  The 
case  was  tried  by  the  court,  and  resulted  in  findings  of  fact, 
in  substance  as  follows:  (1)  PlaintiflF,  in  June,  1894,  had  a 
large  lumber  manufacturing  plant  at  Phillips,  Wisconsin, 
upon  which  it  carried  insurance  on  the  co-operative  plan,  to 
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the  extent  of  about  $182,000.  (2)  Defendants'  agents  at  West 
Superior,  Wisconsin,  also  their  agents  at  Neenah,  Wisconsin, 
had  general  authority  to  issue  and  cancel  policies,  receive 
and  give  notice  of  cancellation  of  the  same,  under  the  rules 
and  regulations  of  the  defendants,  but  they  were  not  per- 
mitted to  issue  double  lines;  that  is,  one  agent  was  not 
permitted  to  issue  a  policy  on  property  covered  by  a  policy 
issued  from  the  other  agent  in  the  same  company.  (3)  H. 
Winchester  was  an  insurance  agent  at  Phillips,  Wisconsin, 
during  all  the  time  mentioned  in  the  findings,  but  not  the 
agent  for  the  defendants.  For  several  years  he  had  written 
what  insurance  he  could  in  companies  represented  by  him, 
on  plaintiff's  property,  and  was  permitted  by  it  to  obtain 
insurance  on  such  property  in  other  companies.  Such  insur- 
ance, written  or  procured  by  him,  amounted  to  about  eighty 
per  cent,  of  that  carried  on  the  property.  (4)  All  policies  ob- 
tained by  Winchester  were  subject  to  plaintiffs  approval. 
(5)  During  the  time  Winchester  obtained  insurance  on  plaint- 
iffs property  as  aforesaid,  it  also  obtained  some  insurance 
through  other  agencies.  (6)  There  was  no  agreement  be- 
tween plaintiff  and  Winchester  that  the  latter  should  con- 
trol all  the  insurance.  (7)  Winchester  kept  a  running  ac- 
count of  premiums  with  plaintiff,  and  was  paid  from  time 
to  time  as  he  desired.  (8)  About  October  9,  1894,  Win- 
chester obtained  a  $5,000  policy  in  each  of  the  companies 
named,  at  their  West  Superior  agency,  and  agreed  with 
Sunderland  &  Ostrander,  the  agents,  that  there  should  be 
but  one  line  of  policies  issued  by  defendants  on  plaintiffs 
property  taken  by  him;  but  plaintiff  was  not  informed  of 
such  agreement  till  after  the  first  fire  hereafter  mentioned. 
(9)  June  5, 1894,  the  president  of  the  plaintiff  ordered  Shields 
&  Son,  agents  for  defendants  at  Neenah,  to  issue  a  $5,000 
policy  in  each  of  the  companies.  Such  agents  had  carried 
that  amount  of  insurance  upon  the  property  in  the  same 
companies  for  some  time,  and  the  order  given  was  for  re- 
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newals.  The  policies  so  ordered  were  not  delivered  or  paid 
for  till  June  20, 1894.  (10)  At  the  time  the  order  last  men- 
tioned was  given,  plaintiffs  oificers  did  not  know  that  Win- 
chester was  about  to  procure  insurance  in  the  same  com- 
panies, of  Sunderland  &  Ostrander;  neither  did  they  have 
such  knowledge  till  after  the  first  fire  hereafter  mentioned. 
(11)  Soon  after  the  policies  were  issued,  defendants,  through 
the  daily  reports  sent  by  their  agents,  were  informed  that 
two  lines  of  policies  had  been  issued,  and  immediately  gave 
notice  to  such  agents  that  one  line  must  be  canceled;  and 
thereupon  such  agents  corresponded  with  the  company  re- 
garding such  cancellation,  till  after  June  19, 1894.  (12)  Plaint- 
iff did  not  know  of  the  controversy  mentioned  in  No.  11 
till  after  June  19, 1894,  at  which  date  a  fire  occurred  which 
partially  destroyed  the  property  covered  by  the  policies. 

(13)  July  7,  Sunderland  &  Ostrander  telegraphed  Win- 
chester to  cancel  the  policies  issued  from  that  agency;  that 
no  claim  would  be  made  for  premium,  and  none  would  be 
accepted.  The  telegram  containing  such  notice  was  read  to 
plaintiffs  secretary,  B.  W.  Davis,  at  the  oflBce  of  the  plaint- 
iff. Winchester  replied  to  the  telegram  that  the  policies 
had  been  charged  to  plaintiff;  that,  when  canceled,  it  would 
be  pro  rata  on  items  not  affected  by  the  fire;  and  that 
a  draft  for  the  amount  due  would  be  sent  when  can- 
celed. On  July  17,  defendants  tendered  to  the  plaintiff  the 
full  amount  of  premiums  on  the  policies,  and  demanded 
their  surrender,  which  was  refused.  July  23,  thereafter, 
plaintiff  paid  to  Winchester  the  premiums  on  the  policies, 
and  he  immediately  sent  the  same  by  a  draft,  including 
premiums  on  other  policies,  to  Sunderland  &  Ostrander. 

(14)  July  27,  the  remaining  portion  of  the  property  covered 
by  the  policies  was  destroyed ;  and  on  August  11,  there- 
after, Sunderland  &  Ostrander  returned  the  draft  sent  as 
aforesaid,  to  Winchester,  at  Phillips,  and  the  amount  was 
duly  tendered  back  to  plaintiff,  and  refused.    (15)  June  23, 
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1894,  Shields  &  Son  telegraphed  plaintiff  that  the  policies 
issued  by  them  were  canceled,  subject  to  loss,  and  to  return 
the  same.  On  June  24,  defendants  tendered  the  full  amount 
of  the  premium  on  such  policies  to  the  plaintiff,  and  de- 
manded their  surrender,  which  was  refused.  July  22,  the 
tender  and  demand  were  repeated,  and  again  refused,  plaint- 
iff offering  on  both  occasions  to  surrender  the  policies  sub- 
ject to  the  loss  of  June  19,  on  payment  of  the  unearned 
premium.  (16)  On  July  7,  also  July  10,  defendants  notified 
plaintiff  that  the  tender  of  July  2  would  be  kept  good,  and 
the  policies  treated  as  void.  Defendants,  after  June  19, 
insisted  upon  recalling  the  policies  issued  at  the  Neenah 
agency,  and  treating  the  same  as  unauthorized  and  void. 

As  conclusions  of  law,  the  court  found,  in  substance: 
(1)  That  Winchester  was  the  agent  of  plaintiff  to  procure 
insurance  subject  to  plaintiff's  approval,  and  possessed  no 
other  authority.  (2)  That  defendants  waived  the  right  to 
insist  upon  a  cancellation  of  the  policies  issued  at  the  West 
Superior  agency,  by  collecting  the  premiums  thereon  July 
23 ;  and  that  plaintiff  was  entitled  to  a  judgment  on  each 
of  such  policies,  on  account  of  the  first  fire,  of  $1,090.88, 
with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum 
from  September  19, 1894,  and  $3,576.49,  with  interest  thereon 
at  the  same  rate  from  the  17th  day  of  November,  1894,  on 
account  of  the  second  fire.  (3)  That  the  policies  issued  at 
the  Neenah  agency  were  in  force  June  19, 1894,  and  plaintiff 
entitled  to  recover  on  each  $1,090.88,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  from  the  19th  day  of 
September,  1894,  on  account  of  the  first  fire.  (4)  That  the 
policies  issued  at  the  Neenah  agency  were  duly  canceled 
July  2,  1894.  Several  requests  to  find  were  refused.  Ex- 
ceptions were  filed,  suflBcient  to  present  the  questions  dis- 
cussed in  the  opinion.  Judgment  was  rendered  in  plaintiff's 
favor  against  each  of  the  defendants,  according  to  the  find- 
ings and  conclusions,  from  which  judgments  plaintiff  ap- 
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ipealed,  upon  the  ground  that  the  court  erred  in  finding  that 
the  !N'eenah  policies  were  canceled  before  the  second  fire. 
Each  of  the  defendants  appealed,  upon  the  ground  that  the 
-court  erred,  among  other  things,  in  finding'  that  the  policies 
issued  at  the  Neenah  agency  were  binding  on  the  defendants 
<at  any  time,  and  in  finding  that  the  policies  issued  at  the 
West  Superior  agency  were  binding  after  the  first  fire,  by 
reason  of  the  payment  of  premiums  to  Winchester,  July  23. 
For  the  plaintiff  there  was  a  brief  by  PhiUipa  cfe  JSickSj 
4ittorneys,'  M.  H.  Beach  and  Moses  HocfpeVy  of  counsel,  and 
oral  argument  by  M.  0.  Phillips^  K  JR.  Hicks^  and  M.  S. 
JBe4ich.  They  argued,  inter  cUiay  that  the  defendant,  by  ten- 
dering the  whole  premium,  sought  to  rescind  the  contract 
of  insurance  from  the  beginning  and  deprive  the  plaintiff  of 
all  claim  for  the  loss  already  suffered.  Ranhin  v.  Amazon 
Ins.  Co.  89  Cal.  203.  By  electing  to  rescind  the  company 
waived  its  right  to  cancel.  Bishop,  Contracts,  §  808;  7  Am. 
&  Eng.  Ency.  of  Law,  32.  There  was  no  agreement  to  can- 
<3el  and  no  compliance  with  the  terms  of  the  policy  in  re- 
spect to  cancellation.  Bingham  v.  Ins.  Co.  of  N.  A.  74  Wis. 
498,  504;  John  R.  Davis  Lumber  Co.  v.  Scottish  Union  dk  JST. 
Ins.  Co.  94  id.  472;  Wood,  Fire  Ins.  §  113;  May,  Ins.  §  67; 
Home  Ins.  Co.  v.  Curtis^  32  Mich.  402;  Franklin  Ins.  Co.  v. 
Massey^  33  Pa.  St.  221 ;  Alhany  City  Ins.  Co.  v.  Keating^  46 
111.395;  Griffey  v.  N.  T.  Cent.  Ins.  Co.  100  N.  Y.  417; 
LaUan  v.  Royal  Ins.  Co.  45  N.  J.  Law,  458;  ^tna  Ins.  Co. 
V.  WeissingeTy  91  Ind.  299.  The  broker  was  the  agent  of  the 
insurance  company.  Sec.  1977,  R.  S.;  Alkan  v.  If.  H.  Ins. 
Co.  53  Wis.  136.  If  the  agent  of  the  plaintiff,  his  agency 
extended  only  to  procuring  the  insurance.  IIinm,am,  v.  Bart- 
/ardlns.  Co.  36  Wis.  159;  Bourgeois  v.  Mut.  F.  Ins.  Co. 
86  id.  402;  StehUcTc  v.  MUwauJcee  M.  Ins.  Co.  87  id.  322; 
ScJia/uer  v.  Queen  Ins.  Co.  88  id.  561 ;  Grace  v.  Am.  Cent. 
Ins.  Co.  109  U.  S.  278;  Hermann  v.  Niagara  F.  Lis.  Co.  100 
N.  Y.  411 ;  Broadwater  v.  Lion  F.  Ins.  Co.  34  Minn.  465 ; 
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White  V.  Connecticut  F.  Ins.  Go.  120  Mass.  839;  Indiana  Ins^ 
Co.  V.  EwrtweUy  100  Ind.  566;  Ins.  Co.  of  H.  A.  v.  For- 
oheimer  cfe  Co.  86  Ala.  541;  Ins.  Cos.  v.  Radeny  87  id.  311;. 
Huggins  Cracker  cfe  Candy  Co.  v.  Peoples  Ins.  Co.  41  Mo. 
App.  530. 

For  the  defendants  there  were  briefs  by  Banrbers  <h  Bel- 
linger^ attorneys,  and  Thomas  Batesy  of  counsel,  and  oral 
argument  by  C.  Barher  and  Thomas  Bates.  To  the  point 
that  the  plaintiflf  was  estopped  to  deny  the  broker's  author- 
ity to  make  the  agreement  claimed  by  retaining  the  policies 
after  knowledge  of  such  agreement,  they  cited  Atlantic  Ins. 
Co.  V.  Ca/rlin,  58  Md.  338;  Eeid  v.  Hiblard,  6  Wis.  175  j 
N.  W.  Iron  Co.  v.  JElmi  Ins.  Co.  26  id.  78;  Burke  v.  M.,  L. 
8.  &  W.  R.  Co.  83  id.  410;  Strasson  v.  Conklin,  54.id.  102j 
Parish  V.  Reeve^  63  id.  315, 

Marshall,  J.  The  findings  of  fact  are  to  the  effect  that 
Winchester  was  an  insurance  broker,  with  all  the  ordinary 
authority  as  such,  to  procure  insurance  for  plaintiff,  subject 
only  to  its  approval  respecting  the  character  of  the  insur- 
ance companies  issuing  the  policies;  that,  as  such  broker, he 
procured  for  plaintiff  three  of  the  policies  in  question,  from 
defendants'  agents,  Sunderland  &  Ostrander,  at  West  Supe- 
rior, Wisconsin,  which,  for  convenience,  we  will  designate 
as  the  first  line;  that  such  policies  were  issued  in  consider- 
ation, in  part,  of  an  agreement  made  with  Winchester  on 
plaintiff's  behalf,  that  plaintiff  would  not  take  or  accept  any 
policy  on  the  same  property  in  either  of  the  defendant  com- 
panies from  any  other  agent  or  agents,  but  that  plaintiff  did 
not  know  of  such  agreement  till  after  the  fire  of  June  19, 
\  1894.  From  such  facts,  the  trial  court  was  requested  to  findy 
as  a  conclusion  of  law,  that  the  plaintiff  was  bound  by  the 
agreement  pursuant  to  which  such  first  line  of  policies  was 
issued,  which  request  was  refused,  and  a  decision  made, 
instead,  that  the  authority  of  Winchester,  though  agent  for 
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plaintiff  to  procure  the  policies,  was  limited  to  such  procure- 
ment, and  that  plaintiff  was  not  bound  by  the  agreement 
not  to  take  a  double  line  of  insurance  in  the  defendant  com- 
panies. By  the  learned  judge's  opinion  we  are  informed 
that  his  conclusion  was  based  on  the  ground  that  Winchester 
was  a  special  agent,  and  that,  though  in  fact  the  agent  for 
plaintiff,  in  law  he  was  the  agent  for  defendants,  under  sec. 
1977,  R.  S. 

Leaving  out  of  view  the  statute,  which  was  evidently  very 
persuasive  with  the  trial  court,  what  the  powers  of  an  in- 
surance broker  are  can  hardly  be  a  subject  for  serious  con- 
troversy. He  is  the  agent  for  the  assured,  according  to  all 
authorities  on  the  subject,  though  at  the  same  time,  for  some^ 
purposes,  he  may  be  the  agent  for  the  insurer,  and  his  acts 
and  representations  within  the  scope  of  his  authority  as  such 
agent  are  binding  upon  the  assured,  Mechem,  Agency, 
§  931;  Hartford  F.  Ins.  Co.  v.  ReynoldSy  36  Mich.  502,- 
Standard  Oil  Co.  v.  Triumph  Ins,  Co.  64  N.  T.  85;  Samblet 
V.  City  Ins.  Co.  36  Fed.  Rep.  118;  May,  Ins.  §  124:A.  Says 
Mr.  Justice  Page,  in  Am.  F.  Ins.  Co.  v.  Brooks  (Md.),  34 
Atl.  Rep.  373 :  "  It  appears  to  be  well  settled  that,  where- 
one  engages  another  to  procure  insurance,  the  person  so  em- 
ployed is  agent  for  the  insured,  and  not  for  the  insurer,  ii> 
all  matters  connected  with  such  procurement,''  Questions 
involving  the  scope  of  the  powers  of  an  insurance  broker  to 
represent  the  insured  arise  most  frequently  where  notice  of 
cancellation  is  served  by  the  insurer  on  such  broker,  when 
the  contract  of  insurance  requires  it  to  be  served  upon  tho 
insured.  In  such  cases  the  question  turns  on  whether  the 
employment  of  the  broker  extended  beyond  the  mere  pro- 
curement of  the  insurance.  If  not,  it  is  held  that  his  agency 
ceased  upon  the  delivery  and  acceptance  of  the  policy,  sa 
that  service  of  notice  of  cancellation  on  him  was  ineffectual. 
Kehler  v.  New  Orleans  Ins.  Co.  23  Fed.  Rep.  709 ;  Franhlit^ 
Ins.  Co.  V.  Searsy  21  Fed.  Rep.  290;  JSody  v.  Hartford  F. 
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Ins.  Co.  68  Wis.  157 ;  nermann  v,  Niagara  Ins.  Co.  100  N.  Y, 
411;  Grace  v.  Am.  Cent.  Ins.  Co.  109  TJ.  S.  278;  Broadwaier 
^.  Lion  F.  Ins.  Co.  34  Minn.  465 ;  White  v.  Conn.  F.  his.  Co. 
120  Mass.  330;  Indiana  Ins.  Co.  v.  Bartwelly  100  Ind.  666. 
But  the  broker  may  be  so  clothed  with  authority  as  to  have 
full  power  to  act  for  the  insured  in  canceling,  as  well  as 
procuring,  policies.  Standard  Oil  Co.  v.  Triumph  Ins.  Co.y 
supra;  Hartford  F.  Ins.  Co.  v.  Reynolds^  supra.  In  all  cases 
the  familiar  rule  respecting  the  relation  of  principal  and 
agent  applies,  that,  within  the  scope  of  his  authority  to  pro- 
cure insurance,  he  stands  in  the  place  of  the  principal,  and 
the  latter  is  bound  by  whatever,  within  such  scope,  such 
agent  may  do,  to  the  same  extent  as  if  it  were  done  by  such 
principal. 

Such  is  the  law  pertaining  to  this  subject,  unless  varied 
by  sec.  1977,  K.  S.,  which  probably  exerted  controlling  in- 
fluence with  the  trial  judge.  Such  section  provides  that 
^*  whoever  solicits  insurance  on  behalf  of  any  insurance  cor- 
poration or  property  owner,  or  transmits  an  application  for 
insurance,  or  a  policy  of  insurance,  other  than  for  himself, 
to  or  from  any  such  corporation,  or  who  makes  any  contract 
for  insurance,  or  collects  any  premium  for  insurance,  or  in 
any  manner  aids  or  assists  in  doing  either,  or  in  transacting 
any  business  of  like  nature  for  any  insurance  corporation,  or 
advertises  to  do  any  such  thing,  shall  be  held  to  be  an  agent 
of  such  corporation  to  all  intents  and  purposes."  Obviously, 
under  such  section,  Winchester,  for  some  purposes,  was  the 
agent  of  the  defendants.  Such  is  the  effect  of  Schema  v. 
Bekla  F.  Ins.  Co.  50  Wis.  576,  and  other  cases  in  this  court. 
He  was  their  agent  to  deliver  the  policy.  He  was  their 
agent  in  respect  to  any  representations  made  by  him  to  the 
plaintiff.  He  was  their  agent  to  receive  the  premium,  and 
for  some  other  purposes.  Sut  that  did  not  prevent  him  from 
being  plaintiff's  agent  at  the  same  time  in  procuring  the 
policy,  and  in  respect  to  everything  which  did  not  conflict 
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with  the  statutory  agency  for  the  defendants.  2  Am.  & 
Eng.  Ency.  of  Law,  595.  In  Wood  t;.  Firemen! h  F.  Ins.  Co. 
126  Mass.  316,  where  a  similar  question,  under  a  similar  law, 
was  under  discussion,  Mr.  Justice  Colt  said:  "The  statute 
relating  to  agents  of  insurance  companies  does  not  change 
the  rule  of  the  common  law  regulating  the  power  of  agents 
to  bind  their  principals;"  and  further,  in  effect:  The  stat- 
ute cannot  be  construed  so  as  to  prevent  the  person  who  is 
agent  for  the  insurer  for  some  purposes,  by  virtue  of  the 
statute,  from  being  the  agent  for  the  insured  for  other  pur- 
poses. He  may  well  be  agent  for  each  in  matters  which  do 
not  conflict.  Sec.  1977,  we  hold,  does  not  vary  the  common- 
law  rule  respecting  the  relations  of  principal  and  agent,  so 
but  that  an  insurance  broker,  in  the  procurement  of  an  in- 
surance policy,  may  bind  his  principal  in  matters  pertaining 
to  such  procurement,  though  it  clothes  him  at  the  same  time 
with  power  to  bind  the  insurance  company,  as  its  agent,  in 
matters  within  the  scope  of  the  statute.  The  common-law 
rule  exists,  notwithstanding  the  rule  of  the  statute,  except 
where  the  two  conflict,  and  then  the  former  must  give  way 
to  the  latter. 

Applying  the  foregoing  to  the  facts  of  this  case,  no  rea- 
son is  perceived  why  Winchester  did  not  bind  the  plaintiff 
by  the  agreement  he  made  with  Sunderland  &  Ostrander 
against  a  double  line  of  insurance.  It  was  the  usual  and 
proper  course  to  pursue  to  limit  the  proportion  of  insurance 
that  each  company  would  carry  on  plaintiff's  property. 
Plaintiff's  ofllcers  knew  that  such  was  the  policy  pursued 
generally  by  insurance  companies,  as  sufSciently  appears 
from  the  evidence.  They  could  not  have  obtained  the  poli- 
cies without  submitting  to  such  policy.  They  knew  that, 
when  they  clothed  "Winchester  with  authority  to  procure 
the  insurance,  it  must  be  procured  subject  to  such  policy. 
Therefore  they  necessarily  clothed  him  with  authority  to 
make  the  arrangement  that  he  did  to  protect  the  def end- 
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ants,  and  they  are  bound  thereby,  even  though  they  had  no 
^notice  of  the  agreement  till  after  the  first  fire.  Moreover^ 
plaintiff's  officers,  with  fall  knowledge  of  the  facts  obtained 
after  the  fire  of  June  19,  insisted  on  taking  the  benefits  of 
the  policies;  and,  by  their  conduct  in  that  regard,  they  rati- 
fied the  agreement  in  question,  whether  it  was  originally 
V  authorized  or  not.  The  rule  applies  that  if  one,  with  knowl- 
edge of  the  facts,  accepts  the  benefit  of  an  act  done  in  his 
behalf  by  another,  he  thereby  assumes  its  responsibilities  by 
accepting  such  benefits,  though  the  act  be  done  without 
original  authority.  He  makes  it  his  act,  and  is  bound  to  the 
same  extent  as  if  the  same  were  originally  authorized.  So 
held  in  Samo  v.  Oore  DUt.  M.  F.  Ins.  Co.  26  IT.  0.  C.  P.  406^ 
where,  in  discussing  the  subject  of  whether  representations 
made  by  a  broker  in  obtaining  insurance  were  binding  on 
the  insured  by  ratification,  Haggekty,  0.  J.,  said,  in  effect: 
The  plaintiff  cannot  claim  the  benefits  of  an  insurance  policy 
obtained  by  the  broker  as  his  agent,  and  at  the  same  time 
insist  that  he  is  not  liable  for  that  agent's  statements,  on 
the  faith  of  which  statements  being  true  the  insurance  was 
effected. 

The  views  above  expressed  lead  to  the  conclusion  that  the 
trial  court  erred  in  the  decision  contained  in  the  first  con- 
clusion of  law,  to  the  effect  that  plaintiff  was  not  bound  by 
the  agreement  made  between  Winchester  and  Sunderland 
&  Ostrander  to  protect  defendants  against  the  danger  of 
being  held  liable  upon  two  lines  of  policies,  and  erred  in  not 
concluding,  as  requested  by  defendants'  counsel,  that  such 
agreement  was  binding  when  made,  and  also  erred  in  refus- 
ing to  find,  as  requested  by  them,  that  plaintiff  was  bound 
by  such  agreement  by  ratification. 

It  does  not  necessarily  follow  from  the  foregoing  that  the 
judgments  should  be  reversed  on  defendants'  appeals,  for  if, 
notwithstanding  the  erroneous  conclusion  of  the  trial  court, 
the  judgments  are  yet  right  on  the  facts  found,  or  on  the 
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evidence,  they  must  be  aflarmed.  Cornell  v.  Barnes^  26  Wis. 
473;  Sanford  v.  McGreedy^  28  Wis.  103.  It  is  therefore  im- 
portant to  inquire  whether  the  agreement  made  with  Sun- 
derland &  Ostrander  that  plaintiff  would  accept  but  one 
line  of  insurance  from  each  of  the  defendants  was  waived 
by  them.  The  evidence  shows  that  the  policies  obtained  of 
Eobert  Shields  &  Son  (which  for  convenience  we  will  call 
the  "  second  line,"  to  distinguish  them  from  the  policies  issued 
at  the  West  Superior  agency,  which  we  call  the  "  first  line") 
were  ordered  by  John  E.  Davis,  June  6, 1894;  that  they 
were  not  paid  for  or  delivered  till  after  the  fire  of  June  19, 
1894;  that,  as  soon  as  defendants  were  informed  that  the 
second  line  of  policies  had  been  ordered,  they  insisted  upon 
one  of  the  lines  being  canceled,  and  gave  some  preference  to 
the  second  line;  that  June  19,  1894,  after  the  fire,  Sunder- 
land &  Ostrander  were  assured  by  Winchester  that  no  claim 
would  be  made  against  defendants  under  any  policies,  ex- 
cept those  issued  at  their  agency ;  that  the  next  day  John 
B.  Davis  called  on  Shields  &  Son,  and  paid  for  and  obtained 
possession  of  the  second  line  of  policies;  that,  as  soon  as  de- 
fendants learned  that  the  second  line  of  policies  had  been 
-delivered,  they  ordered  Shields  &  Son  to  pay  back  to  plaint- 
iff the  entire  amount  of  the  premiums,  and  to  cancel  such 
policies;  that  thereupon  the  agents  sent  a  telegram  to  plaint- 
iff, to  the  effect  that  the  policies  were  canceled,  subject  to 
loss;  that  such  telegram  was  followed  by  the  service  of  a 
notice  on  plaintiff  on  the  27th  day  of  June,  1894,  to  the 
same  effect,  at  which  time  a  tender  of  the  full  amount  of 
the  premiums  was  made,  accompanied  by  a  demand  for  a 
return  of  the  policies;  that  such  tender  and  request  were 
repeated  on  the  2d  day  of  July,  1894,  and  such  tender  was 
kept  good  down  to  the  time  of  the  trial;  that  plaintiff  re- 
fused to  receive  the  money  tendered,  or  to  comply  with  the 
request  to  return  the  policies,  or  to  submit  to  the  cancella- 
tion thereof,  as  demanded,  or  otherwise,  except  in  such  man* 
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ner  as  to  protect  its  causes  of  action  for  loss  on  account  of 
the  fire  of  June  19,  1894;  and  defendants  persisted  in  their 
position  that  plaintiff  should  accept  the  full  amount  of  the 
premiums,  and  return  the  policies  as  void  from  the  begin- 
ning. It  will  be  observed  that  defendants'  position  was  con- 
sistent only  with  a  determination  on  their  part  to  rescind 
the  contracts  of  insurance  altogether,  and  that  of  plaintiff's 
officers  only  with  the  theory  that  such  position  was  fully 
understood  by  them,  and  that  their  inteiJtion  was  not  to  sub- 
mit to  any  cancellation  but  such  as  could  not  prejudice  their 
claims  for  loss  alleged  to  exist  on  account  of  the  fire  of  June 
19.  The  trial  court  so  concluded,  and  embodied  such  con- 
clusion in  the  findings  of  fact  in  No.  16,  to  the  effect  that, 
"  after  the  fire  of  June  19,  the  defendants  insisted  upon  re- 
calling, revoking,  and  unmaking  the  contracts  of  insurance 
with  plaintiff  company,  issued  by  Robert  Shields  &  Son,  and 
treating  them  as  if  they  had  never  been  in  force,  and  each 
took  the  position  that  that  line  of  insurance  was  wholly  in- 
operative from  its  inception."  It  would  seem  from  this  that 
no  claim  can  be  seriously  made,  but  that,  if  the  contract 
against  a  double  line  of  insurance  was  binding  on  plaintiff 
when  made,  or  by  a  subsequent  ratification,  and  it  was  so 
binding,  it  was  not  at  any  time  thereafter  waived.  The  evi- 
dence and  the  findings  of  fact  are  conclusive  on  this  point. 
From  the  foregoing  it  follows  that  the  conclusion  of  the 
trial  court  that  defendants  are  liable  upon  the  second  lino 
of  policies  for  the  fire  of  June  19, 1894,  cannot  be  sustained, 
and  that  it  was  rightly  decided  that  they  are  not  liable  on 
such  policies  for  the  fire  of  July  27, 1894. 

There  is  left  to  be  determined  on  defendants'  appeals  the 
questions  relating  to  their  liability  for  loss  on  the  first  line 
of  policies  for  the  fire  of  July  27, 1894.  It  is  claimed  on 
the  part  of  the  defendants  that  such  policies  were  canceled 
by  the  proceeding  covered  by  the  thirteenth  finding  of  fact, 
to  the  effect  that,  July  7,  Sunderland  <fe  Ostrander  tele- 
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graphed  "Winchester  at  Phillips,  Wisconsin,  to  cancel  ?uch 
policies;  that  no  premium  had  been  received  or  would  be 
accepted ;  that  on  such  date  the  policies  were  in  the  posses- 
sion of  plaintiff;  that  it  owed  Winchester  therefor,  and  that 
he  was  indebted  for  the  premiums  to  defendants;  that  Win- 
chester promptly  notified  plaintiff  of  the  contents  of  such 
telegram;  that  plaintiff  notified  Sunderland  &  Ostrander 
that  only  a  cancellation  under  the  conditions  of  the  policies 
would  be  consented  to;  that  on  July  7,  1894,  to  guard 
against  any  question  that  might  arise  growing  out  of  pay- 
ment of  the  premiums  by  plaintiff  to  Winchester,  or  acts 
equivalent  to  such  payment,  defendants  caused  the  full 
amount  of  the  premiums  to  be  tendered  to  plaintiff,  and  a 
surrender  of  the  policies  demanded. 

From  what  has  heretofore  been  said,  Winchester  hav- 
ing delivered  the  policies  and  his  connection  therewith  as 
plaintiffs  agent  to  procure  the  same  having  ceased,  a  notice 
of  cancellation  served  on  him  was  of  no  value.  Though  if 
he  were  so  circumstanced  that  if  a  notice  of  cancellation 
served  upon  him  would  have  been  effectual,  no  such  notice 
was  served.  He  was  directed  to  cancel  the  policies.  If  that 
gave  him  authority  to  make  the  cancellation,  or  to  give  the 
proper  notice  of  cancellation  to  plaintiff,  he  did  not  exercise 
it.  In  fact,  there  does  not  appear  to  have  been  any  effort 
to  cancel  the  policies  under  the  conditions  contained  in  the 
contract.  The  law  is  well  settled  that  a  policy  of  insurance 
cannot  be  canceled  under  the  provisions  in  that  regard,  un- 
less such  provisions  are  strictly  followed.  The  right  of  can- 
cellation does  not  exist  at  all  except  by  contract,  and  a 
clause  in  that  regard  is  in  the  nature  of  a  condition  prece- 
dent, which  must  be  strictly  complied  with  in  order  to  make 
an  effort  to  cancel  effective  to  accomplish  its  purpose.  Van 
VidJcenbv/rgh  v.  Lenox  F.  Ins.  Co,  51  N.  T.  465.  There  must 
be  an  actual  notice  of  cancellation,  within  the  meaning  of 
the  policy,  not  a  mere  notice  of  a  desire  to  cancel  or  a  no- 
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4ice  that  the  policy  wUl  be  canceled,  or  a  notice  to  cancel; 
^nd  the  notice  must  be  served  on  or  given  to  the  proper  per- 
son, and  a  tender  of  the  unearned  premium  must  be  made 
for  the  purpose  of  meeting  the  condition  of  the  contract. 
Nothing  short  of  that  will  do.  Wood,  Fire  Ins.  §  113 ;  Mohr 
<b  Mohr  DUtiUmg  Co.  v.  Ohio  Ins.  Co.  13  Fed.  Rep.  74; 
Qtwng  Tue  Sing  v.  Anglo-Nevada  Asa.  Corp.  86  Cal.  566. 
As  stated  by  the  learned  circuit  judge  in  his  opinion,  relat- 
ing to  the  second  class  of  policies,  an  excessive  tender  does 
not  render  it  ineffective,  but  with  this  modification,  for  the 
purposes  for  which  such  tender  is  made;  but  a  tender  and 
demand  for  a  surrender  of  the  policies,  made  for  the  pur- 
pose of  a  rescission  and  refused  on  that  ground,  cannot 
operate  as  a  sufficient  tender  to  effect  a  cancellation  under 
the  terms  of  the  policy.  Any  other  rule  would  be  danger- 
ous and  inconsistent  with  the  whole  theory  of  a  cancellation 
by  contract.  To  effect  such  a  cancellation,  the  minds  of  the 
parties  must  meet,  the  same  as  in  respect  to  any  other  con- 
tract; hence  a  tender  and  demand  for  the  purpose  of  can- 
•celing  a  policy  from  the  beginning,  refused  on  that  ground, 
will  form  no  legitimate  basis  whatever  upon  which  to  claim 
^  cancellation  pursuant  to  the  condition  contained  in  the 
policy.  Where  the  policy  provides  that  it  may  be  canceled 
on  notice  and  payment  of  the  tinearned  premium,  such  pro- 
vision is  in  the  nature  of  a  continuing,  irrevocable  offer,  and 
when  accepted,  according  to  its  terms,  a  new  contract  is 
made,  which  terminates  the  policy  from  the  date  of  such  ac- 
ceptance. Under  each  of  the  policies  in  question,  plaintiff 
was  bound  by  such  an  offer  to  submit  to  its  cancellation,  to 
take  effect  at  the  date  of  its  acceptance.  Such  an  offer  has 
never  been  made  or  accepted  as  to  either  of  such  policies,  but 
4t  demand  for  a  cancellation  of  the  policies  from  the  begin- 
ning was  made,  which  was  refused.  The  minds  of  the  parties 
never  met  on  the  subject  of  cancellation  pursuant  to  the 
-contracts;  hence  the  condition  precedent  contained  therein, 
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the  performance  of  which  was  requis'ite  to  thd  cancellatiou 
defendants  now  contend  for,  has  never  been  performed. 

The  trial  court  found  that  defendants  are  liable  on  the 
first  policies  for  the  fire  of  July  27,  because  of  the  payment 
of  the  premiums  to  Winchester,  July  23 ;  that  such  payment 
operated  as  a  waiver  of  the  cancellation  of  the  policies  if 
such  cancellation  had  theretofore  taken  place.  Such  findings 
were  excepted  to,  but,  as  they  are  only  made  on  the  theory 
that  the  policies  were  canceled  prior  to  such  payment  (and 
we  have  found  that  they  were  not),  it  is  unnecessary  to  con- 
sider the  assignments  of  error  predicated  thereon. 

A  further  claim  is  made  on  defendants'  appeals  that  each 
judgment  was  entered  for  $318.54  in  excess  of  the  amount 
ordered  at  the  foot  of  the  findings.  Such  claim  may  not  be 
exactly  correct,  but  a  computation  of  the  interest  that  we 
have  made  sufficiently  shows  that  there  was  a  serious  error 
made  by  the  plaintiff  in  that  regard,  and  that  such  error  is 
approximately  as  claimed  by  defendants. 

The  result  of  the  foregoing  is  that  plaintiflPs  appeals  from 
the  judgments  to  the  effect  that  no  recovery  can  be  had  on 
the  policies  obtained  of  Eobert  Shields  &  Son,  June  20, 1894, 
for  the  fire  of  July  27, 1894,  must  be  affirmed ;  and  that,  on 
defendants'  appeals,  the  judgments  must  be  reversed  as  to 
the  recovery  on  the  second  line  of  policies  for  the  first  fire, 
and  on  the  second  line  of  policies  for  error  in  computing  in- 
terest, and  the  cause  remanded  with  directions  to  enter  the 
proper  judgments  in  conformity  herewith,  as  indicated  in 
the  mandate. 

By  the  Court. —  That  part  of  each  judgment  appealed 
from  by  plaintiff  is  affirmed ;  and  on  defendants'  appeals  the 
judgments  are  reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgments  in  favor  of  the  plaintiff  for 
$1,090.88,  with  interest  thereon  at  the  rate  of  six  per  cent, 
per  annum  from  September  19,  1894,  and  $3,676.49,  with 
interest  thereon  at  the  same  rate  from  the  17th  day  of  No- 
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yembery  1894^  with  costs  as  taxed  in  that  court,  against  th& 
defendant  Ha/rtford  Fire  Insurance  Company  of  HaHfordy 
Oonnecdouty  and  a  like  judgment  against  the  National  Fire 
Inav/rance  Compa/ny  of  Hartford^  ConnectioiUj  and  a  like 
judgment  against  the  Phoenix  Assurance  Company  of  Lon- 
don. Fall  costs  are  allowed  to  each  of  the  defendants  in  this- 
court  on  the  two  appeals  from  the  judgments  against  such 
defendant,  except  that  only  one  third  of  defendants'  costs 
for  printing  on  their  appeals  shall  be  taxed  in  each  judg- 
ment on  such  appeals,  and  one  third  of  defendants'  costs 
for  printing  on  plaintiff's  appeals  shall  be  taxed  against 
plaintiff  in  each  judgment  on  such  appeals. 


FmNiKa,  Assignee,  Appellant,  vs.  Endbbss  and  others,  Be* 

spondents. 

January  16  —  Fe^bruary  If,  1897. 

Action  by  assignee  to  recover  notee  fraudulently  transferred:  Finding 

sustained. 

1  A  purchase  of  notes  from  a  bank  by  a  depositor,  he  paying  there- 
for with  his  check  on  such  bank,  though  made  but  a  few  days  be- 
fore the  failure  of  the  bank,  wiU  not  be  held  fraudulent  in  an 
action  by  the  assignee  of  the  bank  to  recover  such  notes,  if  the 
transaction  is  proved  to  have  been  conducted  in  good  faith  on  the 
part  of  the  purchaser,  without  knowledge  of  the  insolvent  condi- 
tion of  the  bank,  or  of  any  fraudulent  intent  on  the  part  of  its 
officials,  and  without  notice  of  any  facts  which  should  have  put 
them  upon  inquiry. 

SL  a  finding  in  such  action  that  the  transfer  was  not  fraudulent  will 
not  be  disturbed  on  appeal,  if  there  was  sufficient  evidence  to  sup- 
port it»  though  there  was  evidence  which  might  have  sustained 
an  opposite  finding. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mani- 
towoc county:  N.  S.  Gilson,  Circuit  Judge.    Affirmed. 
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This  is  an  action  in  equity,  brought  by  the  assignee  of  the 
T.  0.  Shove  Banking  Company,  to  recover  certain  promis- 
sory notes  alleged  to  have  been  fraudulently  transferred  to 
the  defendants  Endress  by  said  banking  company  just  prior 
to  its  assignment  for  the  benefit  of  creditors.  The  notes  in 
question  were  two  in  number,  and  were  dated,  respectively, 
on  the  7th  and  9th  of  January,  1892,  due  on  the  9th  and  11th 
of  April,  respectively,  following,  and  were  in  the  sum  of 
$2,000  each.  They  were  made  and  signed  by  the  firm  of 
WiUiam  JRahr^s  Sons,  a  business  firm  at  Manitowoc,  and 
were  discounted  and  owned  by  the  banking  company  up  to 
the  time  of  the  transfer  to  the  defendants  Endress.  The  an- 
swer of  the  defendants  admitted  their  purchase  of  the  notes 
from  the  bank  on  April  9, 1892,  and  alleged  payment  for  the 
same  by  check  at  the  time  of  the  transfer.  The  makers  of 
the  notes,  the  WiUiam  Bahr^s  SonSj  were  also  made  defend- 
ants in  the  action,  and  judgment  for  the  amount  of  the  notes 
asked  against  them.  They  answered,  admitting  their  liability 
on  the  notes  to  the  owner  thereof,  and  their  readiness  to  pay 
to  the  true  owner,  but  alleged  that  they  could  not  with  safety 
pay  either  to  the  assignee  of  the  bank  or  to  the  defendants 
Endress,  and  they  prayed  that  the  notes  be  brought  into 
court  and  filed.  It  appeared  on  the  trial  that  the  T.  0.  Shove 
Banking  Company,  of  Manitowoc,  was  actively  engaged  in 
the  banking  business  for  many  years,  up  to  the  12th  day  of 
April,  1892,  at  which  time  it  made  an  assignment  for  the 
benefit  of  its  creditors  to  the  plaintiff;  that  it  was  in  fact 
insolvent  on  the  1st  day  of  April,  prior  to  the  failure;  that 
at  that  time,  and  at  the  time  of  the  assignment,  the  Mani- 
towoc Manufacturing  Company  was  indebted  to  the  bank  in 
the  sum  of  more  than  $200,000;  that,  on  the  night  of  the 
11th  of  April,  the  entire  plant  of  the  company  was  destroyed 
'by  fire;  and  that  the  assignment  made  by  the  bank  on  the 
following  day  was  directly  caused  by  the  destruction  of  the 
factory.    On  the  9th  of  April,  and  for  a  long  time  prior 
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thereto,  the  defendants  (7.  TF.  Endress  and  his  two  sons,  con- 
stituting the  firm  of  0.  W.  Endress  &  Sons,  had  deposits  on 
book  account  in  the  bank  amounting  to  $2,607.74.  The  de- 
fendant G.  W.  Endress  individually  had  also  a  deposit  in 
addition,  amounting  to  $876.13.  At  this  time,  and  for  some 
time  prior  thereto,  one  A.  J.  Endress,  a  son  of  C.  W.  Endress^ 
was  assistant  cashier  of  the  banking  company,  but  was  not 
a  member  of  the  firm  of  0.  W.  Endress  &  Sons.  Either  on 
Saturday,  April  9,  or  on  Monday,  April  11,  the  Bahr  notes 
were  purchased  by  C.  W.  Endress  &  Sons  of  the  bank,  act- 
ing through  its  assistant  cashier,  A.  J.  Endress.  Payment 
therefor  was  made  by  check  of  0.  W.  Endress  &  Sons,  drawn 
on  the  bank  against  their  deposits,  for  $4,084;  the  check 
being  drawn  and  signed  by  A.  J.  Endress,  by  authority  of 
his  father,  C.  W.  Endress.  At  or  about  the  same  time,  and 
by  like  authority,  A.  J.  Endress  had  drawn  a  check  on  be- 
half of  his  father,  transferring  $800  of  his  father's  individual 
account  to  the  account  of  Endress  &  Sons.  By  the  drawing 
of  the  check  for  $4,084,  the  firm  account  was  overdrawn  to 
the  amount  of  $863.82;  and  on  the  14th  day  of  May,  1892, 
that  overdraft  was  paid  by  the  firm  of  Endress  &  Sons  to  the 
assignee.  It  is  alleged  in  the  complaint  that  the  assignee 
received  this  fund  inadvertently,  without  consultation  with 
his  counsel.  He,  however,  retained  the  same  until  March, 
1893,  when  he  demanded  in  writing,  from  Endress  &  Sons, 
return  of  the  notes,  and  offered  to  correct  the  account,  and 
to  return  the  $863.82  paid,  and  permit  them  to  file  their 
claim  as  general  creditors  of  the  bank. 

The  court  found,  in  effect,  that  on  April  9, 1892,  Endress 
&  Sons  purchased  and  received  the  notes  from  the  bank, 
and  paid  $4,000  therefor,  without  knowledge  or  reasonable 
cause  to  believe  that  the  bank  was  insolvent,  and  without 
notice  of  any  fact  affecting  the  fairness  of  the  sale  and  that 
they  were  purchasers  in  good  faith  for  value  before  the 
banking  company  failed  and  made  the  assignment;  that,  in 
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making  the  sale,  A.  J.  Endress,  assistant  cashier,  a  director 
and  stockholder  of  the  bank,  acted  as  agent  of  the  bank,  and 
not  as  agent  of  Endress  &  Sons.  Upon  these  findings,  the 
complaint  was  dismissed  upon  the  merits,  and  the  plaintiff 
appealed. 

For  the  appellant  there  were  separate  briefs  by  G.  O.  Sedg- 
wick and  Schmitz  <&  Ki/rwan^  and  oral  argument  by  Michad 
Kirwan.  They  contended  that  the  transfer  of  the  notes  to 
the  defendants  E,  was  fraudulent  as  to  other  creditors,  be- 
cause it  gave  them  a  preference.  Batten  v.  Smithy  62  Wis. 
92,  98;  VaUey  Lumber  Co,  v.  Hogan^  85  id.  366,  370;  Lawaon 
V.  Stacj/j  82  id.  303.  They  had  reason  to  believe  the  bank 
to  be  insolvent,  and  were  chargeable  with  knowledge  of  its 
condition,  their  agent  being  one  of  its  oflBicers.  Otis  v.  Had* 
ley^  112  Mass.  100 ;  Nolte  v.  Htdbert,  37  Ohio  St.  447;  Cragie 
V.  Hddleyy  99  N.  T.  131 ;  Brothers  v.  Bank  of  EauJcaunay 
84  Wis.  381,  395;  OilUtt  v.  Phillips,  13  N.  T.  114, 117. 

For  the  respondents  there  was  a  brief  by  Nash  dk  JVashy 
and  oral  argument  by  Z.  J,  Nash* 

WiNSLow,  J.  The  questions  in  this  case  were  purely  ques- 
tions of  fact,  or  of  inferences  to  be  drawn  from  facts.  If 
the  transactions  between  0.  W.  Endress  &  Sons  and  the 
bank  (acting  through  its  assistant  cashier,  A.  J.  Endress), 
on  the  9th  or  11th  of  April,  1892,  by  which  the  notes  were 
transferred  and  delivered  to  Endress  <fe  Sons,  and  their 
check  received  in  payment  therefor,  were  conducted  in  good 
faith  on  their  part,  without  knowledge  of  the  insolvent  con- 
dition of  the  bank,  or  of  any  fraudulent  intent  on  the  part 
of  its  oflBcials,  and  without  notice  of  any  fact  which  should 
have  put  them  on  inquiry,  then  the  transaction  must  be  sus- 
tained. There  was  sufficient  evidence  to  sustain  such  find- 
ings, and  the  trial  judge  believed  the  evidence,  and  so  found. 
It  is  true  that  many  facts  appeared  which  tended  to  throw 
grave  suspicion  about  the  transaction,  and,  had  the  findings 
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been  that  the  transfer  was  fraudulent,  we  probably  should 
have  been  entirely  satisfied  with  them.    But  it  cannot  be 
said  that  the  findings  are  clearly  against  the  preponderance 
of  the  evidence;  hence  we  cannot  disturb  them. 
By  the  Cov/rt —  Judgment  affirmed. 


100  ^al  In  be  Gitardianship  of  Gbbtbudb  Elein. 

95    2461 

'M  801 1                                         January  16 — February  S,  1897. 

95  2461 

110  629  Guardianship:  Jurisdiction  of  tJte  circuit  couru 

110  680                                           ^                          ^ 

"95        2461      In  a  proceeding  under  sea  45876,  S.  &  B.  Ann.  Stats.,  to  remove  a 
iy^___?^l  child  from  the  custody  of  his  parents,  guardian,  etc.,  on  proof  that 

the  physical  or  moral  welfare  of  the  child  is  endangered  by  the 
neglect,  abuse,  etc.,  of  such  parent,  etc.,  and  to  provide  him  a  home 
elsewhere,  the  county  judge  acts  as  a  mere  magistrate,  and  not  as 
a  court;  and  his  order  in  such  a  proceeding  is  no  bar  to  the  exer- 
cise by  the  circuit  court  of  its  general  equity  jurisdiction  over  in- 
fants by  appointing  another  person  as  guardian  and  awarding  to 
him  the  care  and  custody  of  the  infant.  Such  action  by  it  in- 
volves no  conflict  between  courts  of  concurrent  jurisdiction  in  the 
matter  of  appointing  guardiana 

Appeal  from  an  order  of  the  circuit  court  for  Sheboygan 
county:  N.  S.  Gilson,  Circuit  Judge.    Affirmed, 

On  the  21st  of  November,  189^,  Ira  A.  Bean  presented  to 
the  judge  of  the  circuit  court  for  Sheboygan  county  a  pe- 
tition in  that  court,  while  said  judge  was  holding  court  in 
Fond  du  Lac  county,  representing  that  Gertrude  Klein,  a 
minor,  born  March  5,  1890,  was  residing  in  the  county  of 
Sheboygan;  that  Nicholas  Kleiuj  her  father,  was  an  habit- 
ual drunkard,  residing  in  the  city  of  Sheboygan,  and  was  not 
a  fit  and  proper  person  to  have  the  care  and  custody  of  said 
*  minor,  and  that  she  had  been  taken  from  his  custody  by 
order  of  the  county  judge  of  Sheboygan  county,  pursuant 
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to  seo.  4587ft,  S.  &  B.  Ann.  Stats. ;  that  the  mother  of  said 
minor  was  dead,  and  that  on  or  about  October  20, 1894,  it 
was  given  to  the  custody  of  the  petitioner  by  the  humane 
agent  of  the  city  of  Sheboygan,  and  had  ever  since  been  in 
his  care  and  custody ;  that  petitioner  and  his  wife  had  be- 
come very  much  attached  to  said  child,  and  said  child  to 
them;  that  he  had  no  children,  and  was  able  and  desirous 
of  keeping  said  child,  and  providing  her  with  a  good  home; 
that  while  said  child  was  in  his  care  and  custody  the  county 
judge  of  Sheboygan  county  made  an  order  that  she  be 
turned  over  to  another  person ;  that,  other  than  the  home 
of  the  petitioner,  said  child  had  no  home  and  no  relative 
who  was  willing  or  able  to  provide  her  with  a  home;  that 
the  personal  estate  of  the  minor  did  not  exceed  $50  in  value^ 
and  that  she  had  no  real  estate;  that,  to  protect  and  pre- 
serve the  legal  rights  of  said  minor,  and  to  provide  for  her 
future  welfare,  it  was  necessary  that  some  proper  person  be 
appointed  guardian  of  her  person  and  estate,  during  her 
minority, —  and  prayed  that  he  be  appointed  accordingly. 
A  hearing  of  said  petition  was  ordered  to  be  had  at  a  term 
of  said  court  to  be  held  at  the  courthouse  in  Fond  du  Lac, 
December  3, 1894,  and  that  ten  days'  previous  notice  be 
given  to  Nichola%  Klein j  the  father,  of  the  time  and  place 
of  such  hearing. 

At  the  time  and  place  appointed,  Nicholas  Kleiuy  the 
father,  appeared,  and  demurred  to  the  petition,  and  objected 
to  the  jurisdiction  of  the  court,  that  the  petition  failed  to 
state  facts  sufficient  to  give  the  court  jurisdiction,  and  that 
the  county  court  for  Sheboygan  county  was  the  proper 
court  to  act  in  the  matter,  in  which  court  a  petition  had 
been  filed  for  the  adoption  of  said  minor,  and  also  that  an 
order  had  been  made,  July  24, 1894,  by  the  county  judge  of 
that  county,  awarding  the  custody  of  said  infant  to  suitable 
parties,  namely,  its  grandparents;  that  on  the  24th  of  Octo- 
ber,  1894,  said  county  judge,  upon  hearing,  upon  due  notice, 
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made  a  supplemental  order,  awarding  the  custody  of  said 
infant  to  a  proper  person  other  than  her  father;  and  that 
thereafter,  on  the  22d  of  November,  1894,  and  before  serv- 
ice of  the  notice  of  hearing  of  the  present  petition,  the  county- 
judge,  after  due  notice  and  hearing,  made  a  further  supple- 
mental order,  awarding  the  custody  of  said  infant  to  an- 
other proper  and  suitable  person,  to  wit,  Mr%.  Oertrude 
Broaey^  an  aunt  of  said  infant,  residing  in  Sheboygan,  Wis- 
consin,—  and  it  was  insisted  that,  at  the  time  of  tiling  the 
petition  in  this  matter,  the  county  judge  of  Sheboygan 
county  had  acquired,  and  still  retained,  full  and  complete 
jurisdiction  and  custody  of  the  person  of  said  infant,  and  no 
appeal  or  other  proceeding  had  been  taken  to  reverse  or  set 
aside  such  proceedings  so  relied  on. 

The  court  overruled  the  demurrer,  and  the  said  Nicholas 
Kldn  answered,  setting  up  the  proceedings  before  the  county 
judge  and  in  the  county  court,  and  alleging  that  the  custo- 
dian last  named,  Oertrude  Broaeyy  was  a  competent  and  suit- 
able person  to  have  the  care,  custody,  and  education  of  said 
infant. 

A  trial  of  the  issues  was  commenced  in  the  circuit  court 
at  Fond  du  Lac,  and  subsequently  completed  in  the  circuit 
court  at  Manitowoc,  in  an  adjoining  county,  February  12, 
1895.  At  the  trial  Oertrude  Broaey  intervened,  and  partici- 
pated in  the  proceedings.  The  court  found,  substantially, 
that  the  allegations  of  the  petition  were  true;  that  said  in- 
fant was  removed  from  the  custody  of  Nicholas  Klein  be- 
cause he  was  an  habitual  drunkard,  and  not  a  fit  person  to 
have  its  care  or  custody ;  that  said  Oertrude  Broaey  was  not 
a  fit  or  suitable  person  to  be  appointed  its  guardian ;  that 
the  petitioner,  since  October  27,  1894,  had  had  the  care  and 
custody  of  said  infant,  and  was  a  fit  and  suitable  person  to 
be  appointed  such  guardian,  and  he  was  accordingly  ap- 
pointed guardian  of  the  person  and  estate  of  said  infant. 
Said  Nicholas  Klein  and  Oertrude  Brosey  appealed  from  the 
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order.  At  the  hearing  in  the  circuit  court,  the  proceedings 
before  the  county  judge  of  Sheboygan  county,  and  also  in 
the  county  court  for  that  county,  were  produced  in  evidence^ 
by  the  respondents,  and  evidence  was  given  to  show  that 
Nicholas  Klein  was  an  habitual  drunkard,  and  not  a  fit  pr 
suitable  person  to  have  the  care  and  custody  of  said  infant. 
The  testimony  was  mainly  directed  to  the  question  whether 
Mtb.  Oeri/mde  Brosey  was  a  fit  and  suitable  person  for  that 
purpose,  and  on  this  subject  it  was  conflicting. 

For  the  appellants  there  was  a  brief  by  D.  T.  Phalen 
and  Z.  J.  Nash,  and  oral  argument  by  Mr.  Nash.  They 
argued  that  courts  of  equity  will  not  usually  appoint  guard* 
ians  where  no  necessity  appears,  and  the  probate  court  can 
afford  complete  relief.  Willis  v.  Fox^  25  Wis.  646 ;  Lcmnotb 
V.  Hackett,  49  id.  261,  272;  CaUin  v.WKeeUr,  id.  507,  521;. 
Kuglerv.  Prim,  62  id.  248;  Hawley  v.  Tesch,  72  id.  299. 
The  county  court  having  made  the  child  its  ward,  the  cir- 
cuit court  ought  to  have  declined  to  act,  and  thus  avoid  a 
conflict  of  jurisdiction.  Wood  v.  Lake,  13  Wis.  84;  Platio 
V.  JDeusteTy  22  id.  482;  Orient  Ins.  Co.  v.  Sloan,  70  id.  611;. 
In  re  Olohe  Ins.  Co.  6  Paige,  102;  In  re  Kermedy,  5  id.  244. 

For  the  respondent  the  case  was  submitted  on  the  brief 
of  C.  R.  Maynard  and  Francis  Williams. 

PiNNEY,  J.  1.  The  proceedings  before  the  county  judge 
of  Sheboygan  county,  by  which  Nicholas  Klein  was  de- 
prived of  the  custody  of  his  infant  daughter,  Gertrude,  and 
she  was  given  into  the  custody  of  Mr.  and  Mrs.  John  Thomas, 
her  maternal  grandparents,  and  the  succeeding  orders,  made 
by  said  county  judge,  changing  such  custody  (1)  to  Mr.  and 
Mrs.  Blenski  and  (2)  to  Mrs.  Gertrude  Brosey,  did  not  con- 
stitute any  valid  objection  to  the  jurisdiction  of  the  circuit 
court  to  hear  and  determine  the  present  petition.  The  stat- 
ute under  which  the  proceedings  before  the  county  judge 
were  had  (S.  &  B.  Ann.  Stats,  sec.  4587i)  provides  that^ 
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"  whenever  proper  affidavit  shall  be  made  before  any  county 
or  municipal  judge,  in  any  county  in  the  state,  that  the 
physical  or  moral  welfare  of  any  child  in  such  county  is 
seriously  endangered  by  the  neglect,  abuse,  or  the  vicious  or 
immoral  habits  or  associations  of  its  parents,  or  parent, 
guardian,  or  by  any  person  having  the  custody  of  such  child, 
or  that  the  physical  or  moral  welfare  of  any  such  child  is 
seriously  endangered  by  the  inability,  refusal  or  neglect  of 
such  parents,  parent  or  guardian  or  custodian  to  properly 
care  for  such  child,  it  shall  be  the  duty  of  such  county  or 
municipal  judge  to  summon  witnesses  as  to  the  facts  set 
forth  in  such  affidavit;  and  also  such  parents  or  parent, 
guardian  or  custodian  of  such  child ;  and  if  the  proofs  be  suffi- 
cient to  establish  the  facts  set  forth  in  such  affidavit,  and  to 
warrant  public  interference  with  the  custody  of  such  child, 
it  shall  be  the  duty  of  such  judge  to  cause  such  child  to  be 
removed  from  the  custody  of  such  parents  or  parent,  guard- 
ian or  custodian,  and  provide  with  a  home,  or  such  place  for 
safe  keeping  and  provision  of  such  child  as  may  be  avail- 
able, and  in  his  judgment  most  suitable; "  and  declares  that 
^^  it  shall  be  unlawful  for  said  parents  or  parent,  guardian  or 
custodian  to  interfere  with  or  remove  such  child  from  the 
place  so  provided,  without  the  consent  of  such  county  or 
municipal  judge;"  and  it  also  provides  that  it  shall  be  a 
penal  offense  for  any  person  to  entice  any  child  away  from  . 
the  place  provided  for  it,  or  to  interfere  in  any  manner 
whatever  with  the  care,  custodj^  control,  personal  liberty, 
or  education  of  any  child  so  removed  from  its  parents,  etc. 
This  statute  is  founded  upon  the  police  power  of  the  state, — 
upon  "  the  political  necessity  and  duty  of  the  sovereignty  to 
make  provision  for  the  care  of  subjects  or  citizens  unable  for 
any  cause  to  take  care  of  themselves,  and  destitute  of  other 
oare,  too  long  recognized  in  all  civilized  countries,  and  too 
well  established  under  the  state  governments  of  this  country, 
to  be  an  open  question."  Milwaukee  Induai/rial  School  v.  Mil- 
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toauhee  Co,  40  Wis.  331.  The  statute  in  question  is  similar 
in  its  purposes,  and  justifiable  on  the  ^me  grounds,  as  the 
statute  held  valid  in  that  case.  The  deprivation  of  custody, 
by  reason  of  the  order  made  under  it,  is  not  permanent; 
but,  when  a  parent  or  guardian  may  be  able  to  show  that 
the  ground  of  deprivation  no  longer  exists,  and  that  he  is 
not  an  unsuitable  person  for  the  custody  of  the  child,  his 
right  to  it  will  prevail,  and  the  order  of  the  judge,  which 
for  the  time  being  precludes  him  from  such  custody,  should 
be  regarded  as  having  served  its  purpose,  and  he  will  be  re- 
stored to  the  custody  of  the  child,  by  Juibeas  corpus  or  other 
appropriate  remedy. 

The  proceeding  before  the  county  judge,  although  judicial 
in  its  character,  was  before  him  as  a  magistrate,  and  was  not 
one  in  any  court  known  to  the  law.  It  was,  therefore,  no 
bar  to  the  appointment  of  the  guardian  by  the  circuit  court, 
in  the  proper  exercise  of  its  general  equity  jurisdiction  over 
infants.  ^^  In  addition  to  appointing  guardians,  the  court  of 
equity  will,  in  a  proper  case,  and  to  promote  the  highest 
welfare  of  the  infant,  where  there  is  already  a  guardian, 
natural  or  legal,  interfere,  by  controlling  the  person  of  the 
infant,  and  by  removing  it  personally  from  the  custody  of  its 
natural  or  legal  guardian,  even  from  the  custody  of  its  own 
parents"  (3  Pomeroy,  Eq.  Jur.  §  1307);  and  the  court  will  not 
only  remove  guardians  appointed  by  its  own  authority,  but  it 
will  remove  testamentary  or  statute  guardians  or  custodians, 
whenever  a  suflBcient  cause  can  be  shown  for  such  purpose, 
and  whenever  it  appears  that  the  guardian  is  abusing  his 
trust,  or  it  may  take  the  child  from  one  custodian  and  give 
it  to  another  (2  Story,  Eq.  Jur.  §  1339;  2  Beach,  Mod.  Eq^ 
Jur.  §  1026;  Glasscott  v.  Warner^  20  Wis.  654).  The  circuit 
courts,  by  sec.  8,  art.  VII,  of  the  constitution,  took  the 
original  jurisdiction  possessed  by  courts  of  chancery,  and 
this  included  the  jurisdiction  in  question,  which  has  not 
since  been  prohibited  by  law;  and  hence  the  jurisdiction 
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conferred  upon  the  connty  conrt  by  E.  S.  sees.  3962-3964,  is 
concurrent  with  that  of  the  circuit  court  upon  the  same  sub- 
ject. The  power  of  a  court  of  equity  to  remove  guardians 
or  custodians  of  infants  is  sustained  by  numerous  well-con- 
sidered cases.  Wil'Cox  v.  WilcoXj  14  N.  Y.  575;  Ccnols  v. 
Cowls,  8  111.  435 ;  Disbrow  v.  Senshaw,  8  Cow.  349 ;  People 
ex  rel.  Johnson  v.  Erhert,  17  Abb.  Pr.  395 ;  HUl  v.  HiU,  49 
Md.  450 ;  Bowles  v.  Dixon,  32  Ark.  92.  In  Hochheimer,  Cus- 
tody of  Infants,  §  15,  the  entire  subject  is  well  considered, 
with  numerous  citations  of  adjudged  cases.  The  application 
for  adoption  in  the  county  court  was  made  by  the  petitioner 
and  his  wife,  and  the  county  court  denied  it,  because  the 
father,  from  whose  custody  the  infant  had  been  taken  under 
the  previous  order  of  the  county  judge,  withdrew  his  con- 
sent. The  application  to  the  county  judge  by  Mrs.  Brosey^ 
to  be  made  the  custodian  under  sec.  4587^,  S.  &  B.  Ann. 
Stats.,  was  made  November  20,  and  granted  November  22, 
1894,  while  the  infant  was  in  the  custody  of  the  petitioner, 
where  she  has  since  remained.  As  already  observed,  the 
proceeding  under  that  section  was  not  in  any  court,  but  a 
mere  police  proceeding  before  the  judge  as  a  magistrate. 
There  was  no  conflict  between  courts  having  concurrent  ju- 
risdiction to  appoint  a  guardian,  and  no  interference  by  one 
court  with  another  of  matter  already  within  the  appropriate 
jurisdiction  of  another  court,  within  the  rule  stated  in  Car- 
dinal V.  Eau  Claire  Z.  Co.  75  "Wis.  404,  and  cases  there  cited. 
The  circuit  court,  by  virtue  t)f  its  inherent  jurisdiction  in 
equity  over  infants,  and  its  supervisory  jurisdiction  over  in- 
ferior courts  and  tribunals,  may,  in  a  proper  case,  remove  a 
guardian  regularly  appointed,  even  by  the  county  court.  In 
Willis  V.  Fox,  25  Wis.  646,  it  was  said  that  "  a  court  of  equity 
should  not  exercise  its  jurisdiction,  except  in  extraordinary 
cases,  or  when  some  special  reasons  are  shown  to  exist  why 
the  matter  should  be  withdrawn  from  the  probate  court." 
In  Batchdder  v.  Baichelder,  20  Wis.  452,  and  Meyer  v.  OaHh- 
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waite^  92  Wis.  571,  573,  the  court  has  held  that  the  circuit 
-court  should  decline  to  take  jurisdiction,  even  of  a  cause  of 
miction  which  is  within  its  general  equity  jurisdiction,  not- 
withstanding the  question  of  jurisdiction  has  been  waived 
by  omitting  to  raise  it  by  answer  or  demurrer.  We  think 
that  the  rule  laid  down  in  these  cases  is  correct,  as  a  matter 
of  practice  and  sound  policy,  and  should  not  be  departed 
from,  particularly  as  appeals  from  orders  made  by  the 
county  courts  are  quite  liberally  allowed.  The  rule  is 
founded  upon  the  ground  that  there  is  a  proceeding  already 
pending  in  a  court  of  competent  jurisdiction  to  afford  com- 
plete relief,  and  that  an  independent  action  for  that  purpose 
is  wholly  unnecessary,  and  therefore  will  not  be  sustained. 
But,  in  the  present  case,  when  the  petition  was  presented  to 
the  circuit  court,  no  application  had  been  made  to  the  county 
court  to  appoint  a  guardian  for  the  infant,  and  there  was  no 
obstacle  to  the  exercise  by  the  circuit  court  of  its  concurrent 
jurisdiction.  The  objection  to  the  jurisdiction  of  the  circuit 
court  cannot,  therefore,  be  sustained. 

2.  We  perceive  no  sufficient  reason  for  arriving  at  a  dif- 
ferent conclusion  on  the  facts  than  those  reached  by  the  cir- 
cuit court.  It  would  serve  no  beneficial  purpose  to  state  op 
review  the  evidence.  While  it  would  have  been  desirable 
to  have  appointed  as  guardian  some  one  of  the  same  relig- 
ious faith  as  the  parents  and  blood  relatives  of  the  infant, 
yet  it  does  not  appear  that  any  such  person,  competent  and 
suitable,  offered  to  accept  the  trust.  We  think,  therefore, 
that  the  circuit  court,  upon  the  whole  case,  exercised  a  wise 
And  just  discretion,  and  that  the  order  appealed  from  should 
be  affirmed. 

By  the  Court. — The  order  of  the  circuit  court  is  affirmed. 

The  state  goardianship  of  children  is  considered  in  a  note  to  Whalen 
ti  Olmsteadifil  Oorm.  268),  in  15  L^  B.  A.  69a— Bbp. 
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Lamb,  Bespondent,  vs.  Stone  and  others,  Appellants. 

January  18— February  f,  1897. 

Arrest  by  game  warden:  Assault  and  battery:  Damages:  Evidence, 

1  In  an  action  for  assault  and  battery  and  false  imprisonment,  against 
a  game  warden  who  arrested  the  plaintiff  without  a  warrant, 
charging  him  with  a  violation  of  the  laws  for  the  protection  of 
game,  where  the  issue  was  whether  the  shooting  of  ducks  was 
done  in  the  nighttime,  the  mere  fact  that  the  plaintiff  was  com- 
mitting a  purely  technical  trespass  by  floating  in  the  early  morn- 
ing over  the  submerged  lands  of  a  third  party  cannot  be  deemed 
a  sufficient  provocation  to  mitigate  the  damages  for  an  assault 
and  battery  by  such  warden  in  making  the  arrest,  and  therefore 
evidence  of  possession  of  the  premises  by  the  owner,  and  of  the 
posting  of  notices  warning  against  trespasses,  is  irrelevant  and  not 
admissible. 

Si  In  such  an  action,  where  there  is  some  evidence  of  violence  on  the 
I)art  of  the  officer,  a  charge  that  punitive  damages  may  be  given 
for  an  assault  and  battery  made  with  circumstances  of  aggrava- 
tion or  cruelty,  with  vindictiveness  or  malice,  is  not  erroneous. 

Appbal  from  a  judgment  of  the  county  court  of  Fond  da 
Lac  county :  A.  E.  Eiohteb,  Judge.    Affirmed. 

Action  for  assault  and  battery  and  false  imprisonment. 

On  the  1st  day  of  September,  1893,  in  the  early  morning, 
the  plaintiff  was  discovered  by  the  defendants,  in  a  boat 
floating  upon  the  waters  of  an  expansion  of  Eock  river,  in 
what  is  known  as  "  Horicon  Marsh."  They  supposed  he  was 
there  for  the  purpose  of  shooting  wild  ducks.  The  defend- 
ants, one  of  them  being  a  deputy  game  warden,  at  once  ar- 
rested him,  as  they  stated  at  the  time,  for  violating  the  game 
laws  by  "  shooting  in  the  nighttime."  They  disarmed  him 
of  his  fowling  piece  with  some  violence,  and,  after  a  brief 
detention,  let  him  go.  He  brings  this  action  for  damages, 
as  for  an  assault  and  battery  and  false  imprisonment.  The 
defendants  answer  by  a  general  denial,  and  aUege  that  they, 
"ibeing  at  the  time  deputy  game  wardens,  and  acting  as 
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such  in  the  preservation  of  the  game  of  the  state,  arrested 
the  plaintiff  for  violating  the  laws  by  shooting  in  the  night- 
time." There  was  a  verdict  for  the  plaintiff  for  $100.  From 
judgment  on  that  verdict  this  appeal  is  taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  Mcdone  <b  JBachhuher  and  F.  M.  Lawrence^  and  for  the 
respondent  on  that  of  0.  E.  Hooker, 

Counsel  for  the  appellants  contended  that  the  defendant 
KliefoHh^  as  game  warden,  had  a  right  to  arrest  the  plaint- 
iff  without  a  warrant  when  he  saw  him  in  the  actual  viola- 
tion of  the  game  laws,  also  to  call  others  to  his  assistance. 
Keencm  v.  StaU^  8  Wis.  132,  136;  ch.  436,  Laws  of  1891;  1 
Am.  &  Eng.  Ency.  of  Law,  734.  He  also  had  a  right  to  order 
off  the  plaintiff  and  to  use  force.  Lyon  v.  Fairbanks  79  Wis. 
455 ;  Harvey  v.  Brydges^  14  Mees.  &  W.  442.  Upon  the  ques- 
tion of  damages  evidence  of  notice  not  to  trespass  was  com- 
petent, as  showing  provocation.  Morely  v.  Dunbar^  24  Wis. 
188, 187;  Hoffman  v.  EjpperSy  41  id.  251;  WiUon  v.  Toung, 
31  id.  574. 

IN'bwhan,  J.  The  answer  in  effect  admits  the  arrest  of  the 
plaintiff  by  the  defendants,  and  justifies  it  on  the  ground 
that  they  had  detected  the  plaintiff  in  the  act  of  violating 
the  laws  for  the  protection  of  game  "  by  shooting  in  the 
nighttime."  The  issue  made  by  the  answer  was  whether 
the  plaintiff  was,  at  the  time  of  the  arrest,  violating  the  law 
by  shooting  in  the  nighttime.  He  admits  that  he  had  secured 
two  ducks  that  morning.  The  issue  was  narrowed,  on  the 
trial,  to  the  question  whether  it  was  in  the  nighttime.  If  it 
was  in  fact  in  the  nighttime,  he  might  be  lawfully  arrested 
by  them;  otherwise,  not.  The  issue  was  a  narrow  one.  The 
evidence  must  be  confined  to  the  issue.  It  was  irrelevant  to 
this  issue  whether  there  were  notices  to  warn  against  tres- 
passing, as  well  as  whether  the  plaintiff  was,  in  law,  tech- 
nically a  trespasser;  nor  could  so  purely  teck\nical  and 
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•constructive  a  trespass  as  floating  in  a  boat  over  the  lands 
of  third  parties,  which  were  under  the  water,  be  such  a  prov- 
ocation as  should  legitimately  mitigate  the  dapaages  of  a 
real  assault  and  battery.  So  the  trial  court  did  not  err  in 
•excluding  evidence  relating  to  such  matters.  Whether  the 
owners  of  the  land,  or  their  agents,  might  remove  the  plaint- 
iff, using  no  more  force  than  was  necessary,  was  a  question 
not  involved,  for  no  such  defense  was  pleaded.  Special  in- 
structions, relating  to  such  unpleaded  defense,  were  rightly 
refused. 

The  court  gave  instructions  which  covered  the  issue  made 
by  the  pleadings  and  evidence  fully,  clearly,  and  satisfac- 
torily. They  were,  in  effect,  that  if  the  plaintiff  was  found 
by  the  defendants,  shooting  ducks  in  the  nighttime,  the  de- 
fendants were  justified  in  arresting  him;  otherwise,  not. 
That  covered  the  whole  issue.  What  it  would  be  lawful  to 
do  in  a  case  of  merely  technical  trespass  was  not  involved. 
Arrest  without  a  warrant,  for  a  felony,  may  be  justified 
upon  reasonable  grounds  of  belief;  not  so  for  a  mere  tres- 
pass or  misdemeanor,  except  when  so  provided  by  statute. 
The  court  instructed  the  jury  that,  if  they  should  find  that 
the  assault  and  battery  was  inflicted  '^  under  circumstances 
of  aggravation  op  cruelty,  with  vindictivenessor  malice," 
they  might  "  award  exemplary  damages  by  way  of  punish- 
ment to  the  defendants.'^  This  was  right.  NichoU  v.  Bror 
hazoTiy  94  Wis.  549.  The  verdict  is  not  so  large  as  to  require 
it  to  be  set  aside  as  excessive. 

By  the  Court. —  The  judgment  of  the  county  court  of  Fond 
4u  Lac  county  is  affirmed. 
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Wolff,  Appellant,  vs.  Bluhm  and  others,  Respondents. 

January  18  ^February  $,  1897* 

Duress,  what  constitutes, 

A  mere  threat,  by  the  father  of  a  girl  of  the  age  of  fifteen  years,  to 
prosecute  criminally  a  married  man  who  had  unlawfully  caused 
her  to  become  pregnant,  unless  he  would  give  a  note  and  mort- 
gage to  provide  for  the  care  of  her  and  her  child,  does  not  consti- 
tute duress  which  will  avoid  the  securities  given  by  him  in  com- 
pliance with  the  demand,  where  it  appears  that  he  did  not  execute 
them  until  several  days  after  the  threat  and  after  he  had  con- 
sulted with  friends,  who  advised  him  to  settle. 

Appbal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  N.  S.  Gilson,  Circuit  Judge.    Reversed. 

Defendants  Gottfried  Bluhm  and  Eliza  Bluhm  were 
husband  and  wife.  Gottfried  Bluhm  was  charged  by  the 
father  of  one  Ida  Kell,  a  young  girl  of  the  age  of  fifteen 
years  and  unmarried,  with  being  the  father  of  a  child  with 
which  she  was  pregnant.  For  the  purpose  of  providing  for 
the  care  of  the  girl  and  of  the  child,  Gottfried  Bluhm  exe- 
cuted and  delivered  to  August  Wolffs  as  trustee,  a  note  dated 
June  21, 1894,  for  $300,  payable  in  instalments,  and  to  secure 
the  payment  of  the  same  the  Bluhna  executed  and  delivered 
to  such  trustee  a  real-estate  mortgage.  The  maker  failed 
to  pay  the  note  according  to  its  terms,  and  thereupon  this 
action  was  brought  to  foreclose  the  mortgage.  An  answer 
was  interposed  to  the  effect  that  the  note  and  mortgage  were 
obtained  by  duress  and  were  void  on  that  account.  The  case 
turned  on  the  truth  of  the  allegations  of  the  answer,  in  that 
regard.  The  court  found  in  favor  of  the  defendants.  The 
court  further  found  that  Gottfried  Bluhm  was  the  father  of 
the  child  of  Ida  Kell,  and  that  such  fact  constituted  a  good 
consideration  for  the  note  and  mortgage,  but  that  the  same 
Vol.  95— 17 
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were  void  because  of  the  manner  in  which  they  were  ob- 
tained. Proper  exceptions  were  filed  to  preserve  for  review 
the  questions  treated  in  the  opinion.  Judgment  was  entered 
canceling  the  note  and  mortgage,  and  for  costs  in  favor  of 
the  defendants,  and  from  such  judgment  this  appeal  wa& 
taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Si/mon  OiUen  and  Martin  Hughes^  and  for  the  respondents 
on  that  of  C.  H.  Maynard^  attorney,  and  M,  G.  Meadj  of 
counsel. 

Marshall,  J.  The  sole  question  here  is,  Does  the  evidence 
warrant  the  finding  that  the  note  and  mortgage  were  ob- 
tained by  duress?  That  Oottfried  Bluhm  was  the  father 
of  the  child  with  which  the  girl,  Ida  Nell,  was  pregnant, 
that  he  was  so  charged,  and  was  threatened  with  criminal 
prosecution  unless  he  gave  such  note  and  iliortgage  to  pro- 
vide for  the  care  of  the  girl  and  the  child,  and  that  he  com- 
plied with  such  demand,  appears  by  the  findings,  and  is  well 
supported  by  the  evidence;  yet  all  this  does  not  necessarily 
constitute  duress.  The  evidence  shows  that  William  Nell, 
the  father  of  the  girl,  went  to  Bhihm!%  house,  June  17, 1894, 
and  accused  the  latter  of  having  been  intimate  with  his 
daughter,  and  demanded  $500  to  settle  the  matter,  stating 
that  unless  such  sum  was  paid  he  {BluhfrC)  would  be  sent  to 
Waupun;  that  Bluhm^  the  same  day,  talked  the  matter 
over  with  the  girl  and  her  father;  that  she  would  not  say 
anything  about  it;  that  Nell,  after  seeing  Joseph  Klahn, 
proposed  to  Bluhm  that  he  should  pay  $300,  stating  that 
Klahn  would  pay  $200;  that,  on  the  20th  day  of  June, 
Bluhm  talked  the  matter  over  with  August  Wolffs  a  member 
of  the  board  of  supervisors  of  the  town,  who  advised  him 
that  he  might  be  sent  to  Waupun,  and  that  he  had  better 
settle,  or  go  and  see  a  lawyer  and  be  guided  by  him;  that. 
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on  the  21st  day  of  June,  Bluhm  visited  L.  A.  Bartlett,  a 
merchant  at  Cascade,  and  advised  with  him  respecting  the 
matter,  the  result  of  which  was  that  Bartlett  advised  a  set^ 
tlement,  and  thereupon  the  settlement  complained  of  was 
arranged,  under  Bartlett's  direction,  at  whose  suggestion 
Jf/r.  W(^ff  was  made  trustee  for  the  benefit  of  the  girl  and 
Nell,  who  proposed  taking  care  of  her  and  the  child.  The 
note  and  mortgage  were  executed  to  consummate  such  set- 
tlement. Bluhm  had  plenty  of  time,  it  will  be  observed, 
and  the  amplest  opportunity,  to  consult  with  disinterested 
friends  and  with  a  lawyer,  if  he  desired,  before  coming  to  a 
conclusion.  It  is  veiy  clear  to  our  minds  that  he  did  not 
act  under  duress.  His  will  was  not  overcome,  in  a  legal 
sense.  He  was  free  to  do  as  he  saw  fit  at  all  times, —  to 
come  and  go  as  he  chose;  and  after  being  fully  advised,  so 
far  as  he  desired,  by  his  own  friends  and  neighbors,  he  exe- 
cuted the  papers  in  suit.  Duress  exists  when  one,  by  the 
unlawful  act  of  another,  is  induced  to  make  a  contract,  or 
to  forego  some  act,  under  circumstances  which  deprive  him 
of  the  exercise  of  his  free  wilL  6  Am.  &  Eng.  Ency.  of 
Law,  64r-69;  (Kty  Nat.  Bcmk  v.  Kusworm,  91  Wis.  166.  It 
is  not  the  threat  of  criminal  prosecution  in  any  case  that  con- 
stitutes duress,  but  the  condition  of  mind  produced  thereby. 
The  threat  must  be  of  such  a  nature,  and  made  undei"  such 
circumstances,  as  to  constitute  a  reasonably  adequate  cause 
to  control  the  wiU  of  the  threatened  person,  and  must  have 
that  effect,  and  the  act  sought  to  be  avoided  must  be  per- 
formed by  such  person  while  in  such  condition.  A  threat- 
ened lawful  arrest  or  prosecution,  which  does  not  imply 
harsh  or  unusual  use  of  criminal  process,  and  where  no  war- 
rant has  been  issued  and  there  is  no  danger  of  the  threat 
being  immediately  carried  out,  does  not  constitute  duress. 
Hm^mon  v.  Harmon^  61  Me.  227;  Siggins  v.  Brovm^  78  Me. 
473;  Lamda  v.  Obert,  45  Tex.  539. 

In  view  of  the  foregoing,  obviously,  there  is  an  entire  fail- 
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ure  of  evidence  in  this  case  to  support  the  finding  of  the 
trial  Qourt  that  the  note  and  mortgage  were  obtained  by- 
daress. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  the  plaintiff  according  to  the  prayer 
of  the  complaint. 


DiOKiSy  Appellant,  vs.  Waonbb  and  another,  Respondents. 

January  18— February  jp,  1897. 

Wah,  construction  of:  Probate,  ^ect  of. 

1.  Where  two  wills  made  by  a  testator,  the  second  providing  in  sub- 

stanoe  that  it  should  take  effeot  only  in  oase  certain  bequests  in 
the  first  were  declared  void,  were  admitted  to  probate  together  as 
a  will  and  codicil,  hdd  that,  in  the  absence  of  any  appeal  there- 
from, the  probate  was  conclusive  upon  all  parties  as  to  the  due 
execution  of  both,  and  that  together  they  constituted  the  last  wiU 
and  testament  of  the  testator,  and  that  the  first  was  not  revoked 
by  the  second. 

2.  A  first  wiU  provided, "  This  bequeath  above  made  by  me  to  my  said 

wife  L  W.  shall  not  interfere  with  her  right  of  dower,  or  be  con- 
sidered as  part  or  juircel  of  payment  of  her  right  of  dower  or 
thirds.  In  case  of  my  death  she  shaU  be  entitled  to  all  of  her 
dower,  thirds,  or  interest  as  my  widow,  in  and  to  aU  my  other 
property,  the  same  as  if  the  above  bequeath  had  never  been  made; " 
and  a  second  will,  probated  as  a  codicil,  provided:  " This  bequeath 
shall  not  be  considered  as  part  payment  of  her  dower  interest  or 
thirds  in  my  estate.  She  shall  be  entitled,  besides  the  above  be- 
queath, to  all  under  the  law  in  such  case  made  and  provided,  as 
my  widow,  if  she  shaU  survive  me."  Held,  that  these  expressions 
constituted  a  devise  to  L  W.  of  such  interest  in  the  testator's  land 
and  homestead  as  she  would  have  been  entitled  to  by  statute  had 
she  been  his  lawful  wife. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  K.  S.  Gilson,  Circuit  Judge.    Affirnied. 
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The  facts  of  the  case  are  fully  stated  in  the  opinion. 

Fop  the  appellant  there  was  a  brief  by  O.  A.  Forrest^  at- 
torney, and  A.  P.  Schenian^  of  counsel,  and  oral  argument 
hy  A,  P.  Schenian.  They  took  the  ground  that  the  second 
will  revoked  the  bequest  of  furniture  to  /.  W.  by  the  first,  in 
that  it  expressly  omitted  reference  thereto  and  limited  the 
total  amount  bequeathed  to  her.  Where  there  are  conflict- 
ing clauses  the  later  one  prevails.  Eendershot  v.  Shields^  42 
K".  J.  Eq.  317;  Heidlehaugh  v.  Wagner,  72  Iowa,  601.  The 
person  named  as  wife  was  the  niece  of  the  testator  and  there- 
fore could  not  lawfully  be  his  wife,  and  was  not  entitled  to 
dower  or  homestead  rights,  and  a  devise  to  her  of  those 
rights  would  be  void.  De  France  v.  Johnson^  26  Fed.  Eep. 
891. 

For  the  respondents  the  case  was  submitted  on  the  brief 
of  Nash  <&  Nash  and  Schmitz  dk  Kirwan, 

Cassoday,  C.  J.  This  is  an  appeal  from  a  judgment  of 
the  circuit  court,  construing  the  last  will  and  testament  of 
Ernst  Wagner,  deceased.  It  appears  from  the  record :  That 
January  24, 1891,  the  deceased  made  his  will,  wherein  and 
whereby  he,  in  eflFect,  gave,  devised,  and  bequeathed  to  his 
wife,  Ida  Warner,  all  his  household  furniture,  without  any 
exceptions  or  reservations;  also  one  certain  life  insurance 
policy  of  12,000  in  the  Germania  Life  Insurance  Company 
of  New  York,  on  his  life;  also  one  other  life  insurance  pol- 
icy or  certificate  of  $2,000,  issued  by  the  order  of  I.  O.  O.  F. 
to  him,  and  on  his  life,  and  held  by  him  as  a  member  of  the 
Manitowoc  Lodge,  No.  194, —  said  policies  to  be  paid  to  her 
at  the  time  of  his  death,  or  as  soon  thereafter  as  adjusted. 
That  such  bequests  should  not  interfere  with  her  right  of 
dower,  or  be  considered  as  a  part  or  parcel  of  payment 
thereof.  That  in  case  of  his  death  she  should  be  entitled  to 
all  of  her  dower,  thirds,  or  interest  as  his  widow,  and  in  and 
to  all  his  other  property,  the  same  as  if  the  above  bequests 
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,  had  never  been  made.  That  on  the  next  day,  January  25, 
1891,  the  deceased  executed  a  second  will,  wherein  and 
whereby^  hji  eflFeot,  he  gave,  devised,  and  bequeathed  to  bis 
wife,  Ida  Wagnery  the  sum  of  $4,000,  to  be  paid  to  her  out 
of  his  estate  as  soon  after  his  death  as  it  could  be  done,  such 
bequest  not  to  be  considered  as  part  payment  of  her  dower 
interest  or  thirds  in  his  estate.  That  she  should  be  entitled, 
besides  the  above  bequests,  to  all  under  the  law  in  such  case 
made  and  provided  as  his  widow,  if  she  should  survive  him. 
That  such  last  will  was  to  take  the  place  of  his  will  of  Jan- 
uary 24, 1891,  in  case  that  will  should  be  declared  invalid 
on  the  ground  that  he  had  no  right  to  will  and  assign  said 
life  insurance  mentioned  in  the  same.  That,  if  the  first  held 
good,  then  the  last  to  be  null  and  void.  That  such  bequest 
should  in  no  case  exceed  $4,000.  That  the  testator  died 
August  12,  1892.  That  October  18, 1892,  it  was  ordered 
and  decreed  by  the  county  court  that  both  of  said  instru- 
ments be,  and  the  same  were  thereby,  allowed,  admitted 
to  probate,  and  established  as  and  for  the  last  will  and  tes- 
tament of  said  Ernst  Wagner,  deceased, —  the  last  executed 
b^ing  admitted  as  a  codicil  to  the  first.  That  no  appeal 
was  ever  taken  from  that  decree  so  admitting  said  instru- 
ments to  probate.  That  upon  the  requisite  petition  and 
hearing  of  the  parties  the  county  court,  July  18, 1893,  made 
a  decree,  in  writing,  construing  the  will  so  admitted  to  pro- 
bate. That  thereupon  the  appellant  and  another  —  two  of 
the  children  and  heirs  at  law  of  said  deceased  —  appealed 
from  such  decree  so  construing  the  will  to  the  circuit  court. 
That,  upon  a  trial  and  hearing  had,  the  circuit  court  found 
as  matters  of  fact  all  of  the  facts  found  by  the  county  court 
which  constituted  a  part  of  the  basis  for  its  judgment  in 
this  matter;  and  as  conclusions  of  law  found,  adopted,  and 
held  the  same  conclusions  of  law  as  had  formed  a  part  of  the 
said  judgment  of  said  county  court,  and  that  the  respondents 
weire  entitled  in  this  matter  to  a  judgment  affirming  in  all 
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respeots  the  said  judgment  of  the  county  court,  and  for  the 
costs  of  such  appeal;  and  ordered  judgment  accordingly. 
From  the  judgment  entered  thereon  accordingly  the  plaint- 
iff, as  such  heir  at  law,  brings  this  appeal. 

The  probate  and  allowance  of  the  two  written  instru- 
ments in  the  county  court,  as  provided  by  statute,  no  appeal 
haying  been  taken  therefrom,  is  conclusive  upon  all  par- 
ties as  to  the  due  execution  of  the  two  instruments, —  the 
first  as  a  will  and  the  second  as  a  codicil;  and  that  they 
together  constituted  the  last  will  and  testament  of  the  de- 
ceased* R.  S.  sec.  2294;  Nemmcm  v.  Wdtermcmy  63  Wis.  612. 
Error  is  assigned  because  the  court  construed  the  will  as 
bequeathing  to  Ida  the  household  furniture.  This  is  based 
entirely  on  the  theory  that  the  second  will  revoked  and  set 
aside  the  first  will.  But  the  probate  of  both  instruments  is 
conclusive  against  the  appellants.  As  the  household  furni- 
ture was  expressly  bequeathed  to  Ida  by  the  first  will,  and 
there  is  nothing  inconsistent  with  such  bequest  in  the  second 
will,  it  is  conclusive  upon  the  parties.  The  manifest  pur- 
pose of  executing  the  so-called  second  will  was,  as  expressly 
indicated  therein,  that  the  testator  was  fearful  that  the  first 
will  would  be  ineffectual  to  transfer  to  Ida  the  insurance 
therein  mentioned,  and  so,  in  place  of  such  insurance,  he  be- 
queathed to  her  $4,000  by  the  second  will. 

Error  is  assigned  because  the  court  adjudged  to  Ida  home- 
stead and  dower  rights.  As  Ida  was  the  daughter  of  the 
testator's  own  sister,  it  is  conceded  that  his  marriage  to  her 
was,  under  the  statutes,  an  absolute  nullity.  R.  S.  sees.  2330, 
2849.  This  being  so,  it  is  manifest  that  Ida  could  take  no 
homestead  or  dower  right  merely  by  virtue  of  the  statutes; 
in  other  words,  she  can  only  have  such  rights  by  virtue  of 
the  will.  The  exact  language  of  the  first  will  in  this  respect 
is  as  follows:  ^^The  bequeath  as  above  made  by  me  to  my 
said  wife,  Ida  Wagnery  shall  not  interfere  with  her  right  of 
'dower,  or  be  considered  as  part  or  parcel  of  payment  of  her 
right  of  dower  or  thirds.    In  case  of  my  death,  she  shall  he 
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entitled  to  all  of  her  dower,  thirds,  or  interests  as  my  widow^ 
in  and  to  all  my  other  property,  the  same  as  if  the  above 
bequeath  had  never  been  made."  And  the  exact  language 
of  the  second  will  in  this  respect  is  as  follows:  "This  be- 
queath shall  not  be  considered  as  part  payment  of  her  dower 
interest  or  thirds  in  my  estate.  She  shall  be  entitled,  besides 
the  above  bequeath,  to  all  under  the  law  in  such  case  made 
and  provided,  as  my  widow,  if  she  shall  survive  me."  We 
are  constrained  to  hold  that  these  expressions  constituted  a 
devise  to  Ida  of  such  interest  in  the  lands  and  homestead  as 
she  would  have  been  entitled  to  by  statute  had  she  been  the 
lawful  wife  of  the  testator. 

By  the  GowrL —  The  judgment  of  the  circuit  court  is  af- 
firmed. The  taxable  costs  of  the  respective  parties  in  this 
court  on  this  appeal  are  payable  out  of  the  estate. 


101    09|  EiTNZB,  AppeUant,  vs.  Kunzb,  Bespondent* 

January  18  —  F€^)ruary  $,  1897. 

Appeal  from  orders. 

An  order  setting  aside  a  notice  of  lie  pendens  is  not  appealable  under 
ch.  21%,  Laws  of  1895. 

Appeal  from  an  order  of  the  circuit  court  for  Fond  du 
Lac  county :  K.  S.  Qilson,  Circuit  Judge.    Appeal  diemiseed. 

The  case  is  stated  in  the  opinion. 

K  JBlewetty  for  the  appellant,  contended  that  the  right  to 
file  a  notice  of  lis  pendens  was  an  absolute  right.  Ni^mhr 
V.  Schreyevy  13  Daly  (N.  Y.),  646.  The  statutes  of  this  state 
give  no  authority  to  cancel  a  lis  pendens  except  for  a  failure 
for  one  year  to  serve  the  summons.  8.  &  B.  Ann.  Stats, 
sec.  3187;  sec.  1,  ch.  19,  Laws  of  1898. 

For  the  respondent  the  case  was  submitted  on  the  brief  of 
Duffy  <b  McCrory. 
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WiNBLow,  J.  The  plaintiff  brought  an  action  to  enforce 
a  money  jadgment  obtained  in  another  state  {Ktmze  v. 
Kvmae^  94  Wis.  54),  and  filed  a  notice  of  pendency  of  action 
in  the  office  of  the  register  of  deeds,  stating  that  the  action 
affected  the  title  to  certain  described  real  estate  owned  by 
the  defendant.  The  circuit  court,  upon  motion,  vacated  and 
set  aside  the  U%  pendens^  and  the  plaintiff  appealed.  The 
appeal  must  be  dismissed.  The  order  is  not  appealable,^ 
under  oh.  212,  Laws  of  1896. 

By  the  Otmri. — Appeal  dismissed. 

A  motion  by  the  appellant  to  offset  the  judgment  for 
costs  in  her  favor  on  the  former  appeal  against  the  judg- 
ment herein  was  granted  April  7, 1897. 


WoLTEBs  and  another,  Eespondents,  vs.  The  Westeen  As- 
suBANCB  OoMPANT,  Appellant. 

January  18— February  $,  1897. 

Insurance:  Want  of  effort  to  ^ve  property  a  defense:  Burden  of  proofs 

1.  If,  by  reason  of  the  neglect  of  the  insured  to  use  all  reasonable 

means  to  save  and  preserve  the  property  at  and  after  the  fire,  or 
of  his  interference  preventing  or  obstructing  the  saving  of  the 
personal  property,  any  of  it  is  destroyed,  such  conduct  on  his  part 
18  a  defense  to  an  action  on  the  policy  to  the  extent  of  the  value 
of  the  property  lost  in  consequence  thereof,  although  there  is  na 
stipulation  or  condition  in  the  policy  making  that  a  ground  of 
forfeiture. 

2.  The  burden  of  proof  that  the  loss  of  insured  property  was  caused 

by  the  neglect  or  misconduct  of  the  insured  in  reference  to  sav- 
ing the  property  is  on  the  insurance  company  setting  up  that  de- 
fense. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito- 
woc county:  N.  S.  Gilson,  Circuit  Judge.    AJirmed. 
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This  action  was  brought  upon  a  policy  of  fire  insurance  for 
$2,000, —  $1,600  on  a  frame  building  and  saloon  at  Two  Riv- 
ers, Wisconsin ;  $100  on  saloon  furniture;  $100  on  wines  and 
liquors;  and  $300  on  household  and  kitchen  furniture,  beds, 
bedding,  family  stores,  etc.  One  Orotegut  was  joined  as 
plaintiff,  by  reason  of  his  mortgage  interest  in  the  real  estate, 
amounting  to  $1,200.  The  complaint  charged  the  total  de- 
struction of  the  building  by  fire  November  28,  1894,  and 
claimed  $481.64  by  reason  of  loss  on  household  furniture, 
beds,  bedding,  wearing  apparel,  etc.,  and  alleged  a  loss  of 
$286.60  on  the  stock  of  wines,  cigars,  etc. '  The  fire  and  par- 
tial destruction  of  the  personal  property  were  admitted  by 
the  answer,  but  all  liability  under  the  policy  was  denied 
(1)  because  it  was  alleged  that  the  fire  was  set  by  the  plaint- 
iff WoUerSy  or  by  his  procurement;  (2)  because  WoUera^  by 
his  conduct  at  the  time  of  the  fire,  actively  interfered  to 
prevent  salvage  by  neighbors  and  friends  who  were  present, 
■and  that  his  conduct  in  that  respect  was  fraudulent,  whereby 
he  forfeited  any  right  to  recover  damages  for  personal  prop- 
erty under  the  policy.  The  jury  found  for  the  plaintiffs, 
and  assessed  their  damages  at  $1,963,  that  is  to  say,  $463 
over  and  above  the  insurance  on  the  building,  it  appearing 
that  the  building  was  totally  destroyed,  within  the  meaning 
of  the  law. 

The  undisputed  evidence  shows  that  the  value  of  the  house- 
hold and  kitchen  furniture,  utensils,  and  effects  covered  by  the 
policy  was  in  excess  of  $600,  and  that  the  damage  to  them 
by  reason  of  the  fire  was  $481.64;  that  the  value  of  the  saloon 
furniture  and  fixtures  before  the  fire  was  $294.60,  and  the 
loss  or  damage  by  reason  of  the  fire,  $286.60.  So  that  the 
loss  was  far  in  excess  of  the  amount  of  the  insurance.  Evi- 
dence was  given  of  facts  and  circumstances  tending  to  show 
that  the  fire  was  incendiary  in  its  origin,  and  also  to  show 
that  the  plaintiff  Wolters  absented  himself  from  the  fire 
about  twenty-five  minutes  or  half  an  hour,  and  tending  to 
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show  that  he  made  no  effort  to  save  anything.  One  witness 
testified  that,  when  they  tried  to  get  into  the  front  door, 
Wbliers  touched  him  on  the  shoulder  and  said,  "*  Leave  that 
door  shut.'  I  says,  *Why  ?'  He  says,  *I  shouldn't  take  any- 
thing out.'  1  asked,  *Why?'  He  says,  *  If.  you  take  it  up, 
you  will  break  it  anyway,  and  I  won't  get  any  insurance 
for  it.' "  Other  witnesses  testified  to  similar  facts,  and  there 
was  sufficient  testimony  to  require  that  the  question  whether 
WoUers  not  only  made  no  effort  to  save  anything,  but  also 
whether  he  actively  interfered  to  prevent  friends  and  neigh- 
bors from  making  any  salvage,  be  submitted  to  the  jury. 
Plaintiff  WoUers  testified  that  at  the  time  of  the  fire  he 
was  greatly  excited,  and  after  he  got  dressed, —  got  some 
shoes  and  coat, —  there  were  a  couple  of  fellows  at  the  front 
door;  that  he  knew  not  who  they  were;  that  they  were  try- 
ing to  take  some  stuff  out;  that  the  door  was  not  locked, — 
was  left  open ;  that  he  made  some  remark  to  them  about 
tearing  out  the  things,  and,  rather  than  to  tear  them  out, 
they  should  leave  them  in,  or  something  like  that;  that  he 
could  not  remember  exactly  what  he  did  say,  something 
about  breaking  the  furniture  or  tearing  it  up ;  that  he  was 
too  excited  to  remember  what  kind  of  remarks  he  made. 
And  he  testified  to  facts  and  circumstances  tending  to  show 
that  the  loss  was  a  fair  and  legitimate  one,  so  that  the 
whole  matter  became  appropriately  a  question  for  the  jury. 
The  plaintiffs  had  judgment  on  the  verdict,  and  the  defend- 
ant appealed. 

The  questions  arise  upon  the  instructions  of  the  court 
asked  and  refused.  The  defendant  requested  the  court  to 
instruct  the  jury  that  "it  was  the  duty  of  the  plaintiff,  at 
the  time  of  the  fire,  not  only  to  use  all  reasonable  exertion 
on  his  own  part,  but  to  encourage  other  persons  to  assist  in 
saving  as  much  as  possible  of  the  unsaved  property  from 
destruction,  and  if  you  find  that  the  plaintiff  not  only  omit- 
ted and  neglected  all  effort  on  his  part  to  save  any  such 
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property,  but  also  requested  others  to  desist  from  saving  it^ 
and  the  evidence  fails  to  show  you  that  reasonable  efforts 
to  save  such  property  would  have  been  unsuccessf  til,  then 
the  plaintiflE  would  not  be  entitled  to  recover  for  the  loss  of 
any  of  such  property ; "  but  it  was  refused.  The  court,  after 
properly  submitting  to  the  jury  the  question  whether  the^ 
plaintiff  Wolters  burned  or  procured  the  property  insured  to 
be  destroyed  by  fire,  charged  the  jury,  in  respect  to  the 
point  involved  in  the  above  request,  as  follows,  namely, 
'^  That  the  plaintiff  was  not  entitled,  under  the  evidence,  to- 
reoover  anything  for  the  loss  on  the  stock  of  wines,  liquors, 
and  cigars."  And,  further,  "That  the  policy  under  which 
this  property  was  insured  provides  that  the  company  shall 
not  be  liable  for  loss  caused,  directly  or  indirectly,  by  the 
neglect  of  the  insured,  Woltersy  to  use  all  reasonable  means 
to  save  and  preserve  the  property  at  and  after  the  fire.  If 
the  plaintiff  prevented  or  obstructed  the  saving  of  the  per- 
sonal property,  so  that,  in  consequence  thereof,  said  property 
was  destroyed  or  damaged  by  fire,  the  insurance  company 
is  not  liable  for  such  loss;  nor  is  it  liable  for  the  loss  of  any 
property  caused,  directly  or  indirectly,  by  the  neglect  of 
the  plaintiff  to  use  all  reasonable  means  to  save  and  pre- 
serve the  property  at  the  fire  and  after  the  fire.  Was  any 
of  this  personal  property  destroyed  or  damaged  by  such 
neglect  of  the  plaintiff  to  use  all  reasonable  means  to  save 
and  preserve  the  same?  If  so,  what  was  the  value  of  the 
property  lost  bj^  such  neglect  of  the  plaintiff?  If  all  the 
personal  property  was  lost  in  consequence  of  such  neglect, 
then  the  defendant  is  not  liable  for  the  value  of  any  of  the 
personal  property  whatever.  If,  however,  only  a  part  of 
the  personal  property  was  lost  in  consequence  of  such  neg- 
lect, then  what  was  the  value  of  the  property  so  lost  by  the 
negligence  of  the  plaintiff,  provided  you  find  the  plaintiff 
did  not  set  fire  to  his  building?  That  the  amount  found  to 
be  the  rictual  loss  on  the  personal  property  should  be  added 
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to  the  valae  of  the  building,  which  is  the  sum  of  $1,500,  and 
which  the  plaintiffs,  if  they  were  entitled  to  recover,  were 
•entitled  to  for  loss  on  the  building."  Defendants  moved  the 
•coart  for  a  new  trial,  upon  the  minutes  of  the  court,  for 
*error  in  the  giving  and  refusing  of  instructions  to  the  jury, 
4irnd  because  the  verdict  was  contrary  to  the  evidence.  The 
motion  was  denied,  and  from  a  judgment  entered  on  the 
verdict  in  favor  of  the  plaintiffs  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Quarles^  Spence  dh 
Qtuirlesy  and  oral  argument  by  J.  V.  Quarles.  To  the  point 
that  it  was  the  duty  of  the  assured  to  use  all  reasonable  ex- 
ertions to  save  the  property  endangered,  they  cited  Devlin 
«;.  Quem  Ins.  Co.  46  U.  0.  Q.  B.  611 ;  Smith  v.  Cash  Ins.  Co. 
1  Pitts.  (Pa.),  428;  WiUis  v.  Germania  <&  JET.  Ins.  Co.  79  N.  0. 
285.  Failure  to  do  so  amounts  to  fraud.  Fleisch  v.  Ins.  Co. 
of  N.  A.b^  Mo.  App.  596,  607;  Bobinson  v.  Mercer  Co.  M. 
F.  Ins.  Co.  27  K  J.  Law,  134;  JVew  York  M.  L.  Ins.  Co.  v. 
Armstrong^  117  U.  S.  591;  Chcmdler  v.  Worcester  M.  F.  Ins. 
Co.  3  Cush.  328. 

For  the  respondents  there  was  a  brief  by  O.  Q.  ib  C.  H. 
Sedgwick^  attorneys,  and  Timlin  cfe  Olicksmany  of  counsel, 
and  oral  argument  by  N.  Gliclcsman. 

PiNNEY,  J.  1.  We  cannot  interfere  with  the  verdict  in 
this  case,  upon  the  defendant's  contention  that  it  is  contrary 
to  the  evidence.  There  was  suiElcient  evidence  on  all  con- 
tested points  to  require  the  submission  of  the  issues  to  the 
Jury,  and  it  cannot  be  said  that  the  verdict  is  not  supported 
by  competent  evidence.  The  weight  and  credibility  of  the 
testimony,  and  the  proper  inferences  to  be  drawn  from  the 
facts  and  circumstances  in  evidence,  wore  for  the  jury ;  and 
the  circuit  judge  appears  to  have  been  satisfied  with  the 
verdict,  and  refused  a  new  trial. 

2.  We  think  that  the  instructions  to  the  jury  on  the  sub- 
ject whether  the  loss  was  caused,  directly  or  indirectly,  by 
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the  neglect  of  the  plaintiff  WoUera  to  use  all  reasonable 
means  to  save  and  preserve  the  property  at  and  after  ihe 
fire,  and  also  as  to  the  effect  of  such  negligence  on  the  plaint- 
iffs' right  of  recovery,  as  well  as  the  fact,  if  they  so  found 
it,  that  the  plaintiff  Walters  prevented  or  obstructed  the  sav- 
ing of  the  personal  property,  are  correct.  It  was  submitted 
to  the  jury  to  find  what  was  the  value  of  the  insured  prop- 
erty lost  in  consequence  of  such  conduct  on  his  part,  if  any, 
and  they  were  told  that  the  defendant  would  not  be  liable 
for  the  value  of  the  property  lost  by  reason  of  such  neglect 
or  improper  interference.  It  is  not  claimed  that  there  was 
any  stipulation  or  condition  in  the  policy  by  which  it  would 
be  avoided  for  such  neglect  or  misconduct.  The  law  does 
not  favor  forfeitures,  and  a  forfeiture  of  the  policy  cannot 
be  raised,  on  these  grounds,  by  implication.  The  most  that 
can  be  said  is  that  the  company  would  not  be  liable  for  any 
loss  caused  by  the  negligence  or  misconduct  of  the  insured^ 
and,  if  no  loss  was  so  caused,  the  defendant  was  not  injured 
thereby,  and  had  no  ground  of  defense  by  reason  of  the  al- 
leged neglect  or  misconduct.  Com/mercial  Bwak  *o.  Fir&- 
merCs  In%.  Co.  87  Wis.  297.  The  instruction  asked  by  the 
defendant's  counsel  is  faulty,  and  was  properly  refused.  In- 
stead of  resting  its  partial  defense  for  destruction  of  the 
personal  property  on  the  legitimate  result  of  the  negligence 
or  misconduct  of  Woliersj  such  partial  defense  was  to  be 
made  available  to  the  defendant,  by  this  instruction^  not 
upon  the  ground  that  such  negligence  or  misconduct  was  the 
proximate  cause  of  the  loss,  but  in  the  event  that  the  evi-* 
dence /ailed  to  show  that  reasonable  efforts  to  save  suchl 
property  would  have  been  imsv,ccessful^  making  the  partial 
defense  to  finally  depend,  not  upon  what  the  evidence 
showed,  but  upon  what  it  failed  to  show.  The  burden  or 
proof  was  on  the  defendant  to  show  that  the  loss  was  caused 
by  Wolters'  neglect  or  misconduct.  Freeman  v.  Travelers 
Ins.  Co.  144  Mass.  572;  CronkhUe  v.  Travelers  Ins.  Go.  75- 
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Wis.  116;  Aurora  F.  Ins.  Co.  v.  Johnson^  46  Ind.  315, 
The  instruction  asked  was  properly  refused,  and,  as  the  in- 
structions given  were  suflHciently  favorable  to  the  defendant, 
it  follows  that  the  judgment  is  correct,  and  must  be  affirmed. 
By  the  CovH. —  The  judgment  of  the  circuit  bourt  is  af- 
firmed. 


HmxLET,  Appellant,  vs.  Town  of  Eosbndalb,  Bespondent. 
January  18—  February  f,  1897. 
•   Highways:  Negligence:  Instnustions, 

1.  In  an  action  for  a  personal  injury  caused  by  the  presence  of  an  old 

stump  eighteen  inches  high,  about  eight  and  one-half  feet  west 
from  the  center  of  the  highway,  which  had  been  there  eighteen 
years,  it  api>eared  that  the  plaintiff,  who  lived  on  that  highway 
and  not  far  off  and  knew  of  the  stump,  was  driving  past  there  on 
a  track  west  of  that  which  the  town  authorities  had  graveled,  in 
the  nighttime,  forgetful  of  the  stump,  when  her  wheel  struck  it 
and  she  was  tipped  over  and  injured.  Held,  that  the  question 
whether  the  presence  of  the  stump  there  was  such  negligence 
as  made  the  town  liable  for  her  injury  was  properly  left  to  the 
jury. 

2.  In  determining  whether  the  instructions  given  to  the  jury  were  cor- 

rect and  sufficient,  the  charge  is  to  be  construed  as  a  whole  and 
not  by  detached  sentencea 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  da 
Lac  county :  N.  S.  Gilson,  Circuit  Judge.  Affirmed. 

The  action  is  for  the  recovery  of  damages  for  injuries 
which  the  plaintiff  received  upon  one  of  the  highways  of  the 
defendant  town.  At  the  place  of  the  accident  the  road  was 
sixty-six  feet  wide.  There  were  three  tracks  over  which  tho 
travel  went.  One,  near  the  center  of  the  highway,  had  been 
worked  by  hauling  gravel  upon  it.  The  westerly  track  was 
one  where  teams  had  gone,  to  avoid  the  greater  dust,  over 
the  turf.    Ko  work  had  been  done  upon  it.    At  this  point 
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the  ground  was  level  and  smooth.  On  the  west  side  of  this 
westerly  track,  and  twenty  inches  to  two  feet  from  it^  and 
eight  and  six-tenths  feet  from  the  center  of  the  highway,  was 
an  old  stump,  a  foot  to  eighteen  inches  high.  It  had  been  there 
for  eighteen  years.  The  plaintiff  lived  upon  this  highway, 
a.bout  eighty  rods  from  the  place  of  the  accident.  She  trav- 
eled frequently  over  this  highway,  and  knew  of  the  presence 
of  the  stump.  She  was  driving  here  on  a  dark  night,  for- 
getful of  the  stump,  when  the  wheel  of  her  cart  struck  the 
stump  and  upset  the  vehicle,  and  the  plaintiff's  arm  was 
broken.  There  was  a  jury  trial,  and  a  verdict  and  judgment 
for  the  defendant,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Gary  cfe  Forward 
and  G.  D.  McFwland^  and  oral  argument  by  (7.  D.  MoFar- 
land  and  8,  H,  Forward. 

MavHce  McEenna^  attorney,  and  E.  8.  Bragg^  of  counsel, 
for  the  respondent. 

Newman,  J.  Three  grounds  of  error  are  alleged:  (1)  In- 
structions refused;  (2)  instructions  given;  and  (3)  new  trial 
denied.  The  case  lacks  novelty.  The  facts  are  few  and 
simple  and  easy  of  comprehension.  The  legal  principles 
which  govern  are  so  well  settled  by  repeated  adjudications 
of  this  court  as  to  be  elementary  and  familiar.  The  trial 
court  could  not  well  err,  unless  through  excess  of  painstak- 
ing. The  fundamental  question  was  whether  the  presence 
of  the  stump  in  that  place  was  such  negligence  as  made  the 
town  liable  for  the  plaintiff's  accident.  This  question,  under 
familiar  principles,  was  for  the  jury.  The  plaintiff  asked 
that  it  be  taken  from  the  jury,  by  the  instructions  asked,  to 
the  effect  that  the  presence  of  the  stump  was  negligence,  and 
that,  if  the  plaintiff  was  herself  without  negligence,  she  is 
entitled  to  recover.  These  proposed  instructions  the  court 
rightly  refused  to  give.  On  the  contrary,  it  submitted  the 
question  of  the  defendant's  negligence  to  the  jury,  with  ap- 
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propriate  and  accurate  instractions.  The  plaintiff  asked, 
also,  special  instructions  bearing  upon  the  question  of  the 
plaintiff's  contributory  negligence,  which  the  court  did  not 
give,  in  form,  as  requested,  but  which  it  did  give,  in  sub- 
stance, fairly,  in  the  general  charge.  The  failure  to  give 
these  instructions  as  asked  is  alleged  as  error. 

The  following  is  given  as  a  sample.  It  is  complained 
especially  that  the  court  did  not  give  in  the  general  charge 
the  substance  of  this  sentence,  taken  from  the  instructions 
requested:  "What  might  be  negligence  in  the  daytime 
might  not  be  such  in  the  nighttime."  That  simply  imports 
nothing  but  that  the  darkness  may  be  an  element  to  be  con- 
sidered. What  the  court  said  was,  among  other  things  to 
be  considered,  "  You  may  consider  that  the  time  of  the  ac- 
cident was  in  the  nighttime."  This  also  imports  that  the 
darkness  is  an  element  to  be  considered.  It  lacks  nothing 
of  the  substance  of  the  requested  instruction. 

The  plaintiff  excepted  to  the  general  charge,  by  piecemeal, 
to  nearly  every  sentence.  Many  of  the  exceptions  are  little 
more  than  verbal  criticism,  and  are  too  numerous  and  too 
attenuated  to  be  examined  in  detail  with  profit.  Certainly 
the  instructions  seem  to  be  fair  and  free  from  bias,  and  to 
<50ver  the  whole  case  with  suflBcient  clearness  and  accuracy. 
They  are  not  so  fervidly  inclined  to  plaintiff's  view  of  the 
case  as  the  proposed  instructions,  but  for  that  very  reason 
are  more  to  be  preferred.  The  charge  is  to  be  construed 
together,  as  a  whole,  and  not  piecemeal,  or  by  detached  por- 
tions or  sentences.  If  it  is  found,  as  a  whole,  to  be  consistent 
and  right  in  its  entire  tenor  and  effect,  it  is  to  be  upheld, 
even  although  it  may  be  subject  to  minor  criticism  in  some 
of  its  subordinate  details.  This  charge  well  bears  that  test. 
There  was  no  ground  requiring  a  new  trial. 

By  the  Court —  The  judgMent  of  the  circuit  court  is  af- 
firmed. 

Vol.95— 18 
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Wktsselmait,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

January  19  —  February  t,  1897. 

Appeal:  Jurisdiction  of  county  court  of  Waukesha  eouniy:  Security  Uy 

keep  the  peace, 

A  proceeding  under  ch.  196,  R.  S.,  *'to  prevent  the  commisaion  of 
crime,"  by  binding  over  to  keep  the  peace,  is  not  the  trial  of  a  crimi- 
nal offense,  but  a  proceeding  before  a  magistrate;  and  an  appeal 
from  the  final  order  therein  must,  under  sec.  4827,  R.  &,  be  taken 
to  the  circuit  court  This  rule  is  not  changed  by  ch.  09,  Laws  of 
1891,  giving  to  the  county  court  of  Waukesha  county  concurrent 
civil  and  criminal  jurisdiction  in  certain  cases,  or  by  ch.  23,  Lawa 
of  1895,  creating  a  municipal  court  in  that  county  and  giving  to 
it  the  criminal  jurisdiction  of  a  justice  of  the  peace,  and  an  ap- 
peal will  not  lie  from  an  order  of  the  municipal  court  in  such  a 
case,  to  the  county  court 

Eeroe  to  review  a  judgment  of  the, county  court  of  Wau- 
kesha county :  M.  S.  Gsiswold,  Judge.    Affirmed. 

The  case  is  stated  in  the  opinion. 

For  the  plaintiff  in  error  there  was  a  brief  by  Ryan  <h 
MertOTij  and  oral  argument  by  E.  Merton.  They  contended 
that  sec.  7,  ch.  99,  Laws  of  1891,  so  amended  all  laws  then 
in  force  relating  to  appeals  from  justices'  courts  in  Waukesha 
county,  that  appeals,  whether  in  civil  or  criminal  cases, 
should  be  taken  to  the  county  court.  The  municipal  court 
was  in  fact  acting  in  this  matter  as  a  justice's  court.  If 
taken  to  the  circuit  court  the  appeal  would  have  been  dis- 
missed.   Johnson  V.  (7.,  M.  &  SL  P.  JR.  Co.  43  Wis.  431. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  John  Z.  JErdallj  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  the  Attorney  General.  They  con- 
tended that  the  right  of  appeal  was  statutory,  and  appeals 
must  be  taken  to  the  court  designated  by  law.  Western  JT. 
R.  Co.  «.  Dickson,  30  Wis.  389, 392;  Johnson  v.  CI,  M.  d  St. 
P.  R.  Co.  43  Wis.  431. 
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WiKSLow,  J.  The  plaintiff  in  error  was  arrested  on  a 
"  peace  warrant "  issued  out  of  the  municipal  court  for  the 
Eastern  district  of  Waukesha  county,  under  sec.  4818  et  seq,^ 
R.  S.  Upon  hearing  he  was  bound  over  to  keep  the  peace, 
and  immediately  appealed  from  the  order  to  the  county 
court  of  Waukesha  county,  which  court  dismissed  the  ap- 
peal for  want  of  jurisdiction,  whereupon  this  writ  was  sued 
out. 

The  question  whether  the  county  court  had  jurisdiction 
of  the  appeal  is  simply  one  of  construction  of  statutes. 
This  was  a  "  proceeding  to  prevent  the  commission  of  crime," 
under  ch.  196,  R.  S.    It  was  not  the  trial  of  a  criminal 
offense.    It  was  a  proceeding  before  a  magistrate.    By  sec. 
4827,  R,  S.,  an  appeal  from  the  final  order  must  be  taken 
to  the  circuit  court  of  the  county.    This  section  controls, 
unless  it  has  been  changed  by  ch.  99,  Laws  of  1891,  which 
conferred  certain  jurisdiction  upon  the  county  court  of 
Waukesha  county,  or  by  ch.  22,  Laws  of  1895,  which  cre- 
ated the  said  municipal  court.    Ch.  99,  above  mentioned, 
conferred  upon  the  county  court  of  Waukesha  county  con- 
current jurisdiction  with  the  circuit  court  of  all  criminal 
offenses  not  punishable  by  imprisonment  in  the  state  prison, 
and  also  provided  that  all  appeala  from  judgments  rendered 
by  justices  of  the  peace  in  criminal  cases  should  be  taken  to 
the  county  court,  instead  of  to  the  circuit  court.    The  order 
in  question  was  not  a  judgment  in  a  criminal  case,  nor  was 
the  examination  a  trial  of  a  criminal  offense;  therefore 
neither  of  the  provisions  above  referred  to  gives  jurisdiction 
of  this  appeal  to  the  county  court.    There  are  no  provisions 
in  the  act  creating  the  municipal  court  which  expressly  or 
impliedly  repeal  the  provisions  of  sec.  4827.    The  act  makes 
that  court  a  court  of  record,  gives  the  judge  the  powers  and 
jurisdiction  of  a  justice  of  the  peace  in  criminal  actions  and 
proceedings;  also  gives  it  concurrent  jurisdiction  with  the 
circuit  court  in  all  offenses  except  murder,  and  provides  that 
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its  judgments  in  criminal  cases  may  be  reviewed  by  this 
court  in  the  same  manner  as  a  judgment  of  the  circuit  court. 
The  county  court  properly  dismissed  the  appeal. 
By  the  Court —  Judgment  affirmed. 
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TebbilL)  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

January  19  —  February  BS,  1S97, 

Homicide:  Manslaughter:  Murder. 

t  Upon  a  trial  for  homicide,  the  court,  after  charging,  as  requested 
by  the  defendant,  that,  if  the  defendant  unnecessarily  kiUed  the 
deceased  while  resisting  an  assault  upon  him  with  intent  to  do 
him  great  bodily  injury,  they  might  find  him  guilty  of  man- 
slaughter in  the  second  degree,  proceeded  of  its  own  motion  to 
charge  them  that  "if  the  defendant  was  not  justified  by  the  law 
of  self-defense  in  shooting  and  kiUing  Q.  (the  deceased),  and  the 
killing  of  Q.  was  therefore  unnecessary  and  unlawful;  and  if  you 
are  convinced  by  the  evidence  beyond  a  reasonable  doubt  that 
when  he  shot  and  killed  Q.  he  did  so  pursuant  to  an  intent  then  dis- 
tincMy  formed  in  his  mind  to  kiU  Q.,  you  cannot  lawfully  find  the 
defendant  guilty  of  manslaughter  in  the  second  degree,  for  the  de- 
fendant in  such  case,  if  he  killed  Q.  from  premeditated  design  to 
kill  him,  is  guilty  of  murder  in  the  first  degree."    Held,  that  the 
latter  instruction  was  manifestly  erroneous  in  failing  to  distin- 
guish between  the  intentional  and  unnecessarily  killing  under  the 
circumstances  stated  in  sea  4851,  R.  S.,  and  a  killing  when  perpe- 
trated by  premeditated  design  to  effect  the  death  of  the  person 
killed,  which  would  be  murder  in  the  first  degree.    Marshall^  J., 
dissents. 
2,  Where,  in  such  a  case,  the  evidence  would  have  sustained  a  verdict 
finding  the  defendant  guilty  of  manslaughter  in  the  second,  third, 
or  fourth  degree,  in  case  the  defense  of  justifiable  homicide  was 
not  substantially  made  out,  held,  that  it  was  the  duty  of  the  court 
to  accurately  give  to  the  jury  the  law  of  whatever  degree  of 
felonious  homicide  the  evidence  tended  to  prove;  and  to  refuse  to 
do  so,  and  in  effect  to  charge  them  that  they  must  acquit  the 
defendant  or  else  convict  him  of  either  murder  in  the  first  degree 
or  manslaughter  in  the  second  degree,  was  error. 
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Eeeob  to  review  a  judgment  of  the  circuit  court  for  Iowa 
county :  Geo.  Olementson,  Circuit  Judge.    Beversed. 

The  plaintiff  in  error  was  tried  and  convicted,  in  the  cir- 
cuit court  for  Iowa  county,  of  the  crime  of  murder  in  the 
first  degree,  upon  an  information  charging  him,  in  the  usual 
form,  with  having  killed  and  murdered  one  John  Quirk, 
March  17, 1894.    After  sentence,  he  sued  out  a  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  Spendey  <j& 
Mcllhon^  and  oral  argument  by  Calvert  Spensley.  They 
took  the  ground  that  no  such  premeditation  was  shown  in 
this  case  as  justified  the  jury  in  finding  the  defendant  guilty 
of  murder  in  the  first  degree.  The  blow  given  by  the  de- 
ceased to  the  defendant  must  have  so  affects  his  niind  as 
to  render  cool  deliberation  and  premeditation  impossible. 
In  such  a  case  express  malice  must  be  shown  by  extrinsic 
evidence.  Bivens  v.  State,  11  Ark.  455.  The  defendant 
acted  in  self-defense.  The  force  used  by  him  was  not  so 
disproportionate  to  his  apparent  danger  as  to  show  wanton- 
ness, revenge,  or  a  malicious  purpose  to  injure  his  assailant. 
Stewart  v.  State,  1  Horr.  &  T.  Cases  on  Self-defense,  193 ; 
Corrmi  v.  Brum,  id.  188,  190.  The  killing  was  uninten- 
tional,—  the  defendant  had  no  chance  to  take  aim.  Schlect 
V.  J^te,  75  Wis.  486;  Keenan  v.  State,  8  id.  132;  Perkins  v. 
State,  78  id.  551,  558;  State  v.  Bloedow,  45  id.  279.  The 
court's  refusal  to  instruct  the  jury  that  they  might  find  the 
defendant  guilty  of  manslaughter  in  the  second  degree, 
under  sec.  4351,  E.  S.,  was  error  for  which  the  judgment 
should  be  reversed.  Boherty  v.  State,  84  Wis.  152;  Giskie  v. 
State,  71  id.  612. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
iomey  General  and  John  B  Erdall,  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  the  Attorney  General. 

PiNNEY,  J.  The  principal  question  to  be  determined  is 
whether  the  circuit  court  in  its  charge  to  the  jury,  in  point 
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of  law,  fairly  submitted  the  case  to  their  consideration,  and 
properly  denied  the  several  requests  of  the  defendant's  coun- 
sel to  instruct  the  jury  as  to  the  law  of  manslaughter  in  the 
second,  third,  and  fourth  degrees.  It  was  conceded  that  the 
defendant  shot  and  killed  Quirk  at  the  time  and  place  alleged 
in  the  information,  and  the  contention  at  the  trial  was  what 
degree  of  criminality,  if  any,  on  the  part  of  the  defendant, 
ensued  in  consequence  of  such  killing. 

The  circumstances  were,  in  substance,  that  the  defendant, 
the  deceased,  Stephen  Tonkin,  John  Grace,  and  William 
Jackson,  the  bartender  at  the  saloon  of  William  Collins, 
where  the  killing  occurred,  had  spent  the  entire  night  of 
March  16,  1894,  and  until  5  o'clock  in  the  morning  of  the 
17th,  in  drinking  whisky  and  beer,  and  in  playing  cards 
for  the  drinks.  They  had  drunk  to  excess,  and  none  of  them 
had  had  any  sleep.  Jackson,  the  bartender,  then  set  up  a 
saloon  lunch,  and  they  all  partook,  and  still  remained  at  the 
saloon,  a  room  about  forty-one  feet  long  and  fourteen  feet 
wide.  About  half  past  9  or  10  o'clock,  William  Clark,  a 
young  man  about  seventeen  or  eighteen  years  of  age,  and 
one  William  Smith  came  into  the  saloon.  The  latter,  hav- 
ing some  green  ribbon,  gave  pieces  of  it  to  Clark  and  to  the 
defendant,  which  they  pinned  on  their  coats  in  honor  of  St. 
Patrick's  day.  Clark  pulled  the  ribbon  off  the  defendant's 
coat,  at  which  he  was  somewhat  offended,  and  after  some 
angry  words  between  them  he  threw  Clark  down,  and  a 
scuffle  ensued  between  them.  Jackson  pulled  the  defendant 
off  Clark,  and  he  attacked  Clark  again,  Jackson  again  inter- 
fering to  pull  him  off. 

Clark  testified,  in  substance,  that  the  defendant  had  him 
down,  and  hurt  his  ear,  kicked  at  him,  and  kicked  him  in  the 
stomach,  and  some  words  ensued  in  relation  to  a  claim  for 
rent  the  defendant  asserted.  Thereupon  Quirk,  the  deceased, 
asked  the  defendant  what  he  was  pitching  on  him  (witness) 
for,  and  he  and  Quirk  got  to  scuffling.    That  Quirk  said  to 
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him:  What  did  he  jump  on  me  lor?  It  was  not  my  fault 
that  my  folks  owed  him  rent;  and  that  he  had  no  right  to 
pick  on  me  for  the  rent  as  long  as  I  did  not  owe  it  to  him; 
**  and  they  started  to  scuffle  again."  This  occurred  in  the 
front  part  of  the  saloon.  ^^And  finally  the  deceased  went 
back  in  the  saloon  to  a  card  table,  with  Smith,  and  sat  down. 
The  deceased  asked  the  defendant  if  he  wanted  to  fight  wit- 
ness, and  the  defendant  pulled  off  his  coat,  and  said  to 
witness,  *  Come  out  in  the  back  yard  with  me.'  The  de- 
ceased asked  witness  if  he  wanted  to  fight,  and  I  said,  'No, 
Jack;  I  am  no  match  for  him  at  all;'  and  Jack  said,  'All 
right,'  and  went  into  the  back  part  of  the  saloon,  with  Smith, 
and  sat  down  at  a  card  table." 

Another  witness,  one  Minor,  testified  that  he  came  into 
the  saloon  with  one  Ross,  and  the  defendant  and  deceased 
were  scuffling  against  the  west  wall,  about  five  or  six  feet 
from  the  front  door.  Defendant's  back  was  against  the  wall, 
and  deceased  was  in  front  of  him,  and  there  were  two  be- 
tween them ;  that  he  heard  defendant  say,  just  as  he  went 
in  the  door, ''  Hold  on.  Jack ;  I  don't  want  to  scrap  with 
you,"  and  the  deceased  (Jack)  said,  "  All  right,"  and  then 
Smith  and  Jack  went  back  and  sat  down  on  a  card  table. 
Ross  testified,  in  substance,  the  same,  that  when  they  went 
into  the  saloon  the  defendant  and  the  deceased  were  scuf- 
fling. "  There  was  one  blow  struck.  The  deceased  struck 
the  defendant  a  tolerably  hard  blow  in  the  chest  somewhere, 
and  the  defendant  was  hollering  something, —  that  he  didn't 
want  to  fight  with  him.  The  deceased  did  not  say  anything. 
They  stopped  him,  and  he  went  and  sat  down  in  the  back 
end  of  the  saloon." 

Smith  testified  that  in  this  struggle  the  deceased  got  mad, 
and  struck  the  defendant  in  the  face,  and  they  had  hold  of 
each  other,  when  he  and  Jackson  interfered,  and  he  and 
Grace  advised  the  deceased  not  to  have  any  quarrel,  and  got 
him  to  go  and  sit  down.    Jackson  and  Grace,  in  their  testi- 
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mony,  confirm  the  statement  of  the  previous  witnesses  that 
there  had  been  qaite  a  struggle  between  the  defendant  and 
the  deceased  before  the  latter  went  to  the  back  part  of  the 
saloon  with  Smith,  and  during  which  the  defendant  insisted 
that  he  did  not  want  to  scrap  or  fight  with  him.  Ross  fur- 
ther testified  that  when  the  deceased  sat  down  in  the  back 
part  of  the  saloon  the  defendant  came  up  to  the  side  of  the- 
bar,  by  the  cigar  case,  and  was  talking  to  somebody,  and 
^^  he  put  his  hand  in  his  hip  pocket,  and  took  a  revolver  out,, 
and  turned  it  over  in  his  hands,  and  then  he  said,  'The  first 
one  that  jumps  me  again  will  get  the  contents  of  this,'  and 
then  he  put  it  in  his  coat  pocket;  that  is  all  I  heard  him 
say." 

The  witness  Minor  testified  that  after  the  deceased  sat 
down  the  defendant  said,  when  he  took  out  the  revolver: 
''  By  Gk>d,  the  next  man  that  jumps  me,  I'll  fix  him.  I'll 
put  seven  holes  in  him ;  and  it  won't  be  the  first,  nor  the 
second,  nor  the  third,  nor  the  fourth,  nor  the  fifth;"  that 
he  (witness)  walked  out  the  door,  and  stayed  there  a  minute^ 
and  then  came  in.  Clark  testified  that  the  defendant  said^ 
as  he  took  out  the  pistol :  '^  The  next  man  that  jumps  me^ 
I  will  shoot;  I  would  as  lief  shoot  as  look  at  him;  that 
nobody  was  going  to  jump  him ;"  and  then  witness  went 
back  in  the  room,  and  as  he  passed  the  deceased  he  said 
to  him,  "  Don't  jump  Steve  [defendant] ;  he  has  a  revolver; " 
that  he  did  not  think  the  deceased  heard  him,  and  he 
(witness)  "  passed  on  out  the  back  door,  and  in  a  little  while 
came  back  again,"  and  spoke  to  Minor  about  the  way  the  de- 
fendant had  used  him,  and  walked  in  a  little  further,  al- 
most to  the  end  of  the  counter;  that  the  defendant  had 
come  baek  to  the  bar,  and  the  deceased  (Jack)  was  sitting 
with  Smith,  and  the  defendant  said,  "  Jack,  come  up  here," 
and  the  deceased  said  to  Smith,  "  I  believe  that  man  ad- 
dressed me."  The  defendant  said,  "Jack,  what  did  you 
jump  me  for?"  and  beckoned,  as  indicated  by  witness,  and 
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Jack  again  said, "  I  believe  that  man  addressed  me."  Smith 
then  told  him  to  sit  down,  and  be  quiet,  and  Jack  said  again, 
*^  I  believe  that  man  addressed  me,"  and  he  walked  up,  and 
the  defendant  said  to  him,  "What  did  you  jump  on  me  for?" 
Then  he  (Jack)  said :  "It  is  against  my  principles  to  see  a  man 
jump  on  a  boy.  You  ought  to  know  better.  You  weigh 
180  pounds,  and  he  is  only  a  boy  of  seventeen.  He  is  no 
match  for  you  at  all."  And  he  said,  "  No,  but  I  am  as  heavy 
as  you  are,"  and  then  they  clinched.  Jack  struck  him,  and 
knocked  him  back  by  the  window,  and  grabbed  at  him  again. 
The  defendant  said,  "  I  don't  want  to  scrap  with  you ;  I 
don't  mean  you;"  and  then  Grace  jumped  between  them, 
and  held  them  out,  and  they  scuffled  around,  when  the  de- 
fendant jerked  loose,  and  ran  up  with  the  revolver,  and  said,. 
"Jack,  what  did  you  hit  me  for?"  that  just  then  Mrs.  Col- 
lins, or  her  sister,  came  in  the  back  way,  and  he  heard  some- 
body say, " For  God's  sake,  Steve^  don't! "  that  he  started  to 
look  around,  and  saw  the  first  shot  fired;  saw  Grace  dodge,, 
and  he  saw  who  shot,  and  he  then  ran  out.  He  testified  that 
when  the  deceased  struck  the  defendant,  Sieve^  by  the  counter^ 
he  did  1k>t  fall,  but  staggered,  and  went  back,  and  deceased 
went  up  and  grabbed  him  by  the  arm,  and  the  defendant 
said,  "I  don't  mean  you;  I  don't  want  to  scrap  with  you;'^ 
and  then  Jackson,  the  bartender,  came  around,  and  Grace 
jumped  between  them.  That  he  did  not  think  that  defend- 
ant would  shoot.  He  had  his  foot  out  towards  deceased,, 
and  the  latter  had  hold  of  the  defendant,  and  was  following 
him  up,  and  the  defendant  was  backing  up,  and  both  of  them 
were  scuffling  to  get  away  from  Grace;  but  whether  the  de- 
fendant jerked  away,  or  Grace  let  him  go,  he  could  not  say. 
That  Jack  had  hold  of  defendant,  and  was  following  him 
up,  and  the  defendant  was  backing  up,  and  he  said,  'What 
did  you  hit  me  for?"  and  then  he  shot,  and  witness  started 
to  run,  and  as  he  got  down  the  steps  he  heard  three  or  four 
more  shots  fired.    That  it  was  a  continuous  scuffle  from  the 
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time  the  deceased  struck  the  defendant  at  the  counter  and 
knocked  him  back. 

The  witness  Minor  gave  substantially  the  same  account  of 
the  transaction  as  Clark,  and  testified  that  when  the  defend- 
ant said  to  deceased  at  the  counter,  ^^  You  and  I  are  about 
equal,"  the  deceased  whirled  around,  and  struck  defendant 
along  the  side  of  his  face,  and  he  staggered  back,  grabbed 
the  show  case  as  he  went,  and  deceased  followed  him,  when 
the  defendant  stepped  up  or  back  in  a  window  like  (into  a 
recess,  with  a  bench  about  twenty-two  inches  high,  and 
about  twenty-seven  deep)  with  his  left  foot  out,  and  said, 
"No,  no,  Jack;  I  don't  mean  it  that  way;  I  don't  want  to 
fight  you ; "  but  Jack  seemed  to  be  coming  at  him,  and  the 
defendant  kicked  him  with  the  flat  of  his  foot  in  the  stomach. 
That  Jack  grabbed  him,  and  they  swung  out.  Grace  ran 
out,  and  got  in  under  them,  and  Jackson  got  hold  in  some 
way,  and  the  four  were  scuifling  around,  and  got  over 
against  the  west  wall.  That  it  was  all  done  quickly,  and 
when  the  defendant  made  a  motion  as  if  to  shoot.  Jack 
ducked  behind  Grace,  and  when  he  raised  up  the  defendant 
shot.  That  he  thought  Grace  was  shot,  as  he  duckeH  down. 
Soon  the  defendant  fired  again,  and  Jack  dropped  down, 
and  ran  in,  and  got  his  hands  around  defendant's  waist,  and 
his  head  up  against  his  stomach,  and  pushed  him  right  back. 
That  as  they  came  down  the  saloon  he  (witness)  had  to  jump 
out  of  the  way,  and  he  ran  for  the  door,  and  just  as  he  was 
going  out  he  looked  back,  and  saw  Jack  down  right  on  his 
face.  That  when  Jack  grabbed  the  defendant  around  the 
waist,  and  had  his  head  up  against  the  defendant's  stomach, 
the  latter  had  the  revolver  up  under  him  shooting  as  fast  as 
he  could.  When  witness  came  back  into  the  saloon,  he  saw 
Jack  lying  on  the  table.  He  was  just  alive;  made  two  or 
three  gasps.  He  testified  that  Jack  did  not  have  hold  of 
the  defendant  when  he  fired  the  first  shot,  because  he  saw 
the  defendant  walking  around  Grace  before  he  shot;  but 
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this  is  contrary  to  the  testimony  of  other  witnesses,  though 
apparently  corroborated  by  Clark.  Smith  testified  that  when 
the  shot  was  fired  they  seemed  to  have  hold  of  each  other, 
and  Grace  was  between  them.  The  defendant  drew  the 
revolver,  and  held  it  over  Grace's  shoulder,  and  began 
shooting. 

Jackson,  the  bartender,  testified  to  the  striking  of  the  de- 
fendant by  the  deceased  at  the  bar,  and  that  the  blow 
knocked  the  defendant  back  about  seven  feet;  that  Grace 
jumped  in,  and  witness  jumped  over  the  bar,  and  caught  de- 
ceased by  the  back.  That  the  latter  was  reaching  for  the 
defendant,  who  was  up  in  the  window,  and  he  put  out  his 
foot  and  pushed  the  deceased  back,  and  that  he  and  Grace 
managed  to  get  them  out  of  the  window,  but  they  still  had 
hold  of  each  other,  and  swung  around  to  the  west  wall. 
That  defendant  said  he  did  not  want  to  have  any  trouble,  or 
something  of  that  kind;  and  the  deceased  was  trying  to  get 
at  him  all  the  time.  The  defendant  said,  ^' Jack,  yon  struck 
me,''  and  pulled  the  gun  and  shot,  but  he  did  not  take  aim. 
The  pistol  was  pointed  over  Grace's  shoulder.  Grace  stepped 
out,  and  deceased  turned  and  ducked  down,  and  tried  to 
issktch  the  defendant  by  the  legs,  and  caught  him  by  the 
waist^  and  the  defendant  shot  a  second  time.  He  was  then 
bent  down  and  under  the  deceased.  He  had  hold  of  de- 
ceased, and  was  shooting  and  backing  up  at  the  same  time, 
and  deceased  was  trying  to  get  a  better  hold  of  him.  Five 
shots  were  fired.  After  the  fourth,  the  deceased  fell  to  the 
floor,  face  down,  and  the  defend|9,nt  shot  at  him  as  he  lay. 
That  he  did  not  think  he  took  any  aim.  If  he  did,  it  was 
awful  quick.  That  he  was  pointing  the  revolver  towards 
the  deceased.  After  the  last  shot,  the  defendant  struck  the 
deceased  twice  on  the  back  of  the  head  with  the  butt  of  the 
pistol.  He  further  testified  that  deceased  had  hold  of  de- 
fendant when  the  first  shot  was  fired;  that  he  then  let  go, 
and  grabbed  for  defendant's  legs,  and  crowded  him  back. 
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and  the  defendant  was  trying  to  crowd  deceased  back,  but 
the  latter  was  too  strong  for  him,  and  was  pushing  bim  back 
all  the  time;  that  after  the  first  shot  the  whole  affair  lasted 
not  more  than  four  or  five  seconds.  The  witness  Grace  tes- 
tified to  the  blow  at  the  counter,  and  that  when  the  first 
shot  was  fired  he  was  standing  between  the  parties,  trying 
to  keep  deceased  from  the  defendant^  and  had  both  hands 
on  deceased,  who  was  shoving  up  defendant,  and  going  for 
him ;  that  the  first  shot  was  fired  over  the  shoulder  of  the 
witness;  that  he  then  dodged  out,  and  deceased  came  around 
him,  and  caught  defendant  by  the  legs,  and  then  witness 
went  out  of  the  door;  that  the  deceased  never  broke  his 
hold  until  after  the  first  shot  was  fired;  that  there  were 
three  or  four  shots  fired  in  rapid  succession  as  he  was  going 
to  the  door,  with  practically  no  interval  between  thera. 

The  defendant  testified,  among  other  things,  that  he  had 
never  had  any  previous  difficulty  with  the  deceased,  and  had 
known  him  since  the  previous  November.  Had  heard  him 
say  he  would  not  be  afraid  to  stand  up  before  John  L.  Sul- 
livan, if  he  was  a  little  heavier.  Heard  him  tell  Collins  that 
he  could  not  go  back  to  Chicago;  that  he  had  mashed  a  man 
all  to  pieces  there.  That  it  was  about  some  money  he  had 
won  of  a  fellow,  and  he  had  jumped  him  about  it,  and  he 
struck  the  fellow,  and  the  fellow  got  his  (Quirk's)  little 
finger  in  his  mouth,  and  he  mashed  him  while  the  fellow 
chewed  his  finger.  He  said  he  thought  it  would  go  pretty 
strong  against  him ;  he  had  got  into  so  much  trouble  there 
before;  and  that  his  mail  was  addressed  to  Curry,  so  they 
would  not  know  where  he  was.  That  during  the  alterca- 
tion with  Clark  about  the  ribbon  the  deceased  jumped  up^ 
and  said:  "  You  God  damned  big  duffer,  let  that  boy  alone. 
Why  don't  you  take  somebody  of  your  size?"  and  "  struck 

me  here  on  the .    That  a  second  or  so  after,  I  took 

out  the  revolver,  and  said  that  the  next  man  that  hit  me 
would  get  some  hot  lead ; "  and  that  he  did  this  to  scare 
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bim.  That  he  knew  the  deceased  was  a  better  man  than  be, 
and  was  afraid  of  bim.  That  after  deceased  struck  defend- 
ant the  first  time,  he  (defendant)  said:  '^ Don't  hit  me^  Jack. 
I  don't  want  any  trouble  with  you ; "  and  repeated  it  four 
or  five  times.  The  deceased  was  then  back  by  the  stove, 
and  Smith  was  getting  him  to  put  his  coat  on.  That  he  did 
not  attempt  to  strike  back,  for  he  knew  he  was  not  able  for 
him.  That  the  deceased  got  up,  and  came  to  the  bar,  and 
struck  him  the  blow  on  the  temple  as  hard  as  he  could 
strike.  That  the  blow  stunned  him,  and  knocked  him  back 
into  the  window  recess.  That  the  defendant  put  up  his  foot 
when  he  was  down  in  the  recess,  and  said  "  Jack,  keep  away 
from  me;  I  don't  want  any  trouble,"  and  the  deceased 
grabbed  him  by  the  coat,  with  both  hands,  and  pulled  him 
off  the  window  seat,  and  Grace  and  Jackson  were  trying  to 
keep  him  off.  That  deceased  was  mad,  and  he  was  stunned 
and  in  fear,  and  was  afraid  of  his  pounding  and  mashing 
him,  and  doing  him  bodily  injury.  That  he  was  pulling 
back  from  deceased,  and  trying  to  get  away  from  him,  but 
could  not.  That  he  had  no  intention  of  resenting  his  attack 
if  he  could  have  got  away  from  him.  That  the  deceased 
still  held  him  by  the  coat,  and  then  defendant  drew  the  re- 
volver, and  fired  upward  beside  him  (indicating),  and  into 
the  wall.  That  he  did  not  intend  to  hit  him,  and  did  not 
take  any  aim ;  he  intended  to  scare  him.  That  then  Grace 
dodged  out,  and  deceased  dodged  down,  and  grabbed  the 
defendant  around  the  waist,  and  he  was  forcing  him  back, 
and  then  he  shot  again.  The  defendant  described  the  situa- 
tion and  the  subsequent  struggle  and  shooting  substantially 
as  the  witness  Jackson  did,  and  said  the  deceased  did  not  let 
go  of  him  until  he  had  pushed  him  back  against  the  end  of 
the  bar,  when  the  fourth  shot  was  fired,  and  deceased  fell 
down;  and  that  when  he  shot  him  the  last  time  he  did  not 
know  that  deceased  was  seriously  hurt,  and,  as  the  crowd 
had  gone,  he  feared  he  would  get  up  and  pound  him.    Will- 


Digitized  by 


Google 


286  SUPEEME  COUET  OF  WISCONSIN.  [95 

Terrill  vs.  The  Stute. 

iam  Collins  testified  to  what  decea3ed  had  said  to  him  about 
his  Chicago  difficulty,  substantially  as  already  stated.  The 
evidence  tended  to  show  that  the  parties  had  drunk  to  ex- 
cess during  the  night,  and  were  under  the  influence  of  intox- 
icants. There  was  evidence  that  when  the  defendant  was 
arrested  there  was  a  scar  on  his  left  temple,  which  remained 
there  from  ten  days  to  two  weeks.  It  was  from  a  half  to 
three  quarters  of  an  inch  long,  and  seemed  as  if  it  was  cut^ 
not  to  the  bone,  but  through  the  skin. 

1.  The  evidence  tends  to  show  that  in  the  altercation  that 
took  place  between  the  defendant  and  Clark,  and  to  which 
the  deceased  made  himself  an  aggressive  party  as  against 
the  defendant,  the  latter  made  no  assault  or  attack  upon  the 
deceased,  but  declared  frequently  and  explicitly  that  he  did . 
not  want  to  ^  scrap  "  or  fight  with  the  deceased,  and  this, 
too,  although  the  defendant  suffered  from  him  violence  and 
even  blows.  After  the  struggle  to  which  Clark  was  a  party 
was  ended,  and  after  the  deceased  came  from  his  seat  by  the 
card  table  to  the  counter  where  the  defendant  was  standing, 
and  there  dealt  him  a  heavy  blow  on  the  temple,  which 
knocked  him  staggering  back  about  seven  feet^  to  the  win- 
dow recess,  where  the  deceased  fiercely  pursued  him,  the 
defendant  still  protested  that  he  did  not  mean  that  he  de- 
sired to  fight,  and  said :  "  Jack,  what  are  you  picking  on 
me  for?"  that  he  did  not  want  to  have  any  trouble,  and 
called  out,  "Jack,  what  did  you  hit  me  for?"  He  put  up 
his  foot,  when  in  the  window  recess,  and  pushed  or  kicked 
his  assailant  back  with  the  bottom  of  his  foot,  when  the  de- 
ceased had  seized  him  violently,  with  the  evident  intention 
of  dragging  him  out^  and  inflicting  further  violence  on  him. 
Had  he  intended  or  desired  to  kill  the  deceased,  he  could 
have  shot  him  at  once,  and  before  the  struggle,  which  took 
place  after  he  was, apparently  pulled  out  of  the  window 
recess.  After  this,  the  struggle  became  fierce,  but  ended 
quickly,  with  fatal  result. 
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The  evidence  also  tends  to  show  that  the  deceased  was  a 
formidable  and  dangerous  antagonist,  and  that  the  defend- 
ant feared  him,  and  wanted  to  avoid  trying  conclusions  with 
him,  even  when  he  had  a  loaded  revolver  in  his  pocket. 
Beyond  question,  after  the  parties  got  from  the  recess  in  the 
window,  they  were  greatly  excited  and  in  the  heat  of  pas- 
sion, and  the  circumstances  were  such  that  they  might  be 
held  to  warrant  the  belief  on  the  part  of  the  defendant  that 
he  was  then,  at  least,  in  peril  of  great  personal  injury.  The 
court  considered  the  evidence  to  be  such  that  it  was  proper 
to  submit  to  the  jury  the  question  whether  the  killing  of 
Quirk  by  the  defendant  was  not  justifiable,  as  committed  in 
the  lawful  defense  of  the  defendant's  person,  and  gave,  at 
the  request  of  the  defendant,  appropriate  instructions  on 
this  subject.  The  court  further  charged  the  jury,  at  the 
request  of  the  defendant,  and  in  accordance  with  B.  S.,  sec. 
4351,  that  '^  If  you  believe  from  the  evidence  that  the  de- 
fendant unnecessarily  killed  John  Quirk,  while  resisting  an 
assault  by  Quirk  upon  him,  with  intent  to  do  him  great 
bodily  injury,  you  may  find  him  guilty  of  manslaughter  in 
the  second  degree;"  but  the  court,  of  its  own  motion,  fur- 
ther instructed  the  jury  as  follows:  "In  connection  with 
this  instruction,  I  charge  you  that  if  the  defendant  was  not 
justified  by  the  law  of  self-defense,  as  heretofore  given  you 
in  the  instructions  asked,  and  as  I  shall  hereafter  give  it  to 
you,  in  shooting  and  killing  Quirk,  and  the  killing  of  Quirk 
was,  therefore,  unnecessary  and  unlawful;  and  if  you  are 
convinced  by  the  evidence  beyond  a  reasonable  doubt  that 
when  he  shot  and  killed  Quirk  he  did  so  pursuant  to  an 
intent  then  distmcfUy  formed  in  his  mind  to  kil}  Quirk,  you 
cannot  lawfully  find  the  defendant  guilty  of  manslaughter 
in  the  second  degree,  for  the  defendant^  in  such  case,  if  he 
killed  Quirk  from  premeditated  design  to  kill  him,  is  guilty 
of  murder  in  the  first  degree."  To  this  instruction  there 
was  an  exception.    This  instruction  is,  we  think,  manifestly 
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erroneous,  and  in  conflict  with  the  language  of  the  statute 
itself.  It  placed  the  criminality  of  unnecessarily  killing  an- 
other, either  while  resisting  an  attempt  by  such  other  per- 
son to  commit  any  felony,  or  to  do  any  unlawful  act,  upon 
the  same  ground  as  the  killing  of  another  when  perpetrated 
from  premeditated  design  to  eflfect  the  death  of  the  person 
killed;  and  wholly  failed  to  distinguish  between  the  inten- 
tional and  unnecessary  killing  under  the  circumstances  stated 
in  sec.  4351,  and  a  killing  when  perpetrated  hj  premeditated 
design  to  effect  the  death  of  the  person  killed,  which  last  is 
murder  in  the  first  degree.  It  certainly  was  not  the  inten- 
tion of  the  statute  to  render  one  who  unnecessarily  but  in- 
tentionally kills  his  assailant,  while  resisting  an  attempt  on 
his  part  to  commit  any  felony,  or  to  do  any  unlawful  act 
against  him,  upon  the  same  basis  of  criminality,  as  one  who 
commits  murder  in  the  first  degree.  It  is  clear  that  under 
our  statute  (E.  S.  sees.  4351, 4363)  "a  person  may  intention- 
ally take  the  life  of  another,  and  be  guilty  of  manslaughter, 
a.nd  of  that  only."  The  law  was  thus  expressly  stated  in 
State  V.  Fee,  19  Wis.  562-565;  E,  S.  1858,  ch.  164,  sees.  13, 
21.  This  point  was  again  expressly  ruled  in  Clifford  v.  State, 
58  Wis.  477-491.  In  that  case  it  was  assigned  as  error  that 
*'  the  court  virtually  charged  that  if  the  killing  was  ^w^/2- 
35te>naZ,  no  matter  what  the  provocation,  .  .  .  the  defend- 
ant is  guilty  of  murder  in  the  first  degree;"  but  this  court 
aaid  that  "the  court  charged  no  such  law;"  that  "the 
learned  counsel  confounds  the  i?itentional  with  the  premed- 
itated design  to  effect  the  death  of  the  person  killed,  and 
that  they  are  very  far  apart;  that  homicide  may  be  inten- 
tional in  murder  in  the  second  degree,  and  manslaughter  in 
the  third  degree,  but  not  with  a  premeditation  necessary  to 
murder  in  the  first  degree.  .  .  .  The  intentional  killing 
may  be  even  justifiable  or  excusable,  but  a  killing  by  pre- 
meditated design  to  effect  the  death  of  the  person  killed  is 
4ilways  murder  in  the  first  degree."    Sec.  4351  deals  with 
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special  cases  not  within  the  law  of  morder  in  the  first  de- 
gree, and  it  is  impossible  to  resist  the  conviction  that  it 
includes  cases  of  intentional  killing,  when  such  killing  is  un- 
necessarily committed  "  either  while  resisting  an  attempt 
by  such  other  person  to  commit  any  felony  or  to  do  any 
other  unlawful  act."  The  law,  having  regard  to  ^uman  in- 
firmity, goes  upon  the  ground  that  a  party  thus  assailed 
and  circumstanced,  from  weakness  of  judgment,  fear,  or 
other  cause  may  intentionally  and  unnecessarily  kill  his  as- 
sailant in  resisting  his  attempt  to  commit  any  felony,  or  to 
do  any  unlawful  act;  and  the  criminality  of  such  killing,  by 
the  statute,  is  therefore  reduced  to  manslaughter  in  the  sec- 
ond degree.  This  view  is  not  in  conflict  with  anything  act- 
ually decided  in  Hogcm  v.  State,  36  Wis.  226-244.  That 
«ase  involved  only  questions  concerning  the  law  of  murder, 
but  by  way  of  illustration  the  law  of  manslaughter  in  the 
first,  second,  and  third  degrees  was  referred  to.  The  partic- 
ular section  here  in  question  was  not  cited,  nor  was  there 
any  question  before  the  court  in  regard  to  it,  and  the  lan- 
guage of  Ryan,  C.  J.,  on  page  244,  clearly  shows  that  his 
attention  was  not  directed  to  sec.  4351,  for  he  says:  "The 
definitions  of  murder  in  the  third  degree  and  of  manslaugh- 
ter in  the  first,  second,  and  third  degrees  use  the  words 
*  without  design  to  effect  death,'  thus  positively  excluding 
such  a  design."  This  is  not  true  as  to  manslaughter  in  the 
second  degree,  under  R.  S.  1868,  ch.  164,  sec.  13,  to  which 
sec.  4351  of  our  present  statutes  exactly  corresponds,  but  is 
true  as  to  manslaughter  in  that  degree  under  E.  S.  1858, 
ch.  164,  sec.  12,  to  which  sec.  4350  of  our  present  statutes  ex- 
actly corresponds.  It  is  probable  that  in  the  passage  quoted 
from  Clifford  v.  State^  mpra,  Mr.  Justice  Okton  inadvert- 
ently named  manslaughter  in  the  third  degree,  when  he 
must  have  intended  manslaughter  in  the  second  degree, 
nnder  sec.  4351.  The  view  we  have  taken  of  sec.  4351  is 
Vou95— 10 
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sustained  by  CHakie  v.  State,  71  Wis.  615,  and  Doherty  t>.  8Me^ 
84  Wis.  162.  The  defendant  was  entitled  to  have  the  in- 
struction he  had  asked  under  sec.  4351  given  to  the  jury, 
without  the  qualification  added  by  the  court.  This  qualifi- 
cation was  erroneous,  and  operated  to  deprive  the  defend- 
ant of  the  benefit  of  the  section. 

2.  The  court  instructed  the  jury  that  if  they  were  not 
convinced  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  was  guilty  of  murder  in  the  first  degree, 
then  their  verdict  must  be  not  guilty,  unless  they  found 
him  guilty  of  manslaughter  in  the  second  degree,  under  the 
instruction  given  them  at  the  request  of  the  defendant's 
counsel;  and  the  court  refused  to  give  the  jury  instructions 
specially  requested  under  the  statute  in  relation  to  man- 
slaughter in  the  second,  third,  and  fourth  degrees,  as  defined 
in  sees.  4350,  4351,  4354,  4362.  The  effect  of  the  charge  of 
the  court  made  it  necessary  for  the  jury  to  acquit  the  de- 
fendant, or  to  convict  him  of  murder  in  the  first  degree,  or 
of  manslaughter  in  the  second  degree,  under  the  instruction 
asked  on  that  subject  by  the  defendant,  and  as  modified  by 
the  court.  All  other  grades  or  degrees  of  felonious  homicide 
were  withdrawn  from  the  consideration  of  the  jury.  We 
consider  that  the  view  thus  taken  of  the  legal  aspects  of  the 
case  was  too  narrow  and  too  much  restricted,  and  that  the 
evidence  which  we  have  stated  at  considerable  length  would, 
if  believed  by  the  jury,  in  different  aspects,  have  sustained 
a  verdict  finding  the  defendant  guilty  of  manslaughter  in 
the  second,  third,  or  fourth  degree,  if  the  defense  of  justifia- 
ble homicide  was  not  substantially  made  out. 

We  purposely  refrain  from  commenting  upon  the  evidence,, 
or  indicating  more  exactly  what^  in  our  estimation,  it  tends 
to  prove,  not  desiring  to  embarrass  a  fair  consideration  of 
the  merits  on  the  second  trial.  It  was  the  duty  of  the  court 
to  accurately  give  to  the  jury  the  law  of  whatever  degree  of 
felonious  homicide  the  evidence  tended  to  prove,  and  no 
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other.  2  Bish.  New  Or.  Proc.  §  638,  and  cases  in  note  4; 
Bennett  v.  State,  57  Wis.  81.  In  Perkins  v.  State,  78  Wis. 
551,  it  was  said  that  "  The  court  should  be  very  sure  that 
the  evidence  could  not  justify  some  lower  grade  of  crime 
before  so  instructing  the  jury.  The  third  degree  of  man- 
slaughter is  Hhe  killing  of  another  in  the  heat  of  passion, 
without  a  design  to  effect  death,  by  a  dangerous  weapon.' " 
In  the  present  case  there  was  a  fierce  attack  made  by  the 
deceased  on  the  defendant,  and  a  desperate  struggle  ensued, 
and,  as  said  in  Perkins  v.  State,  supra:  "  How  can  the  court 
say  that  there  was  no  heat  of  passion,  or  that  there  was  a 
design  to  effect  death  by  the  shooting?  He  may  have  de- 
signed to  shoot,  but  not  to  kiU, —  that  is  not  impossible. 
These  were  facts  for  the  jury,  not  for  the  court,  to  find,  or 
to  find  that  they  did  not  exist."  What  the  jury  could  prop- 
erly find  as  proved  involved  the  credibility  of  witnesses,  the 
consideration  of  all  the  facts  and  circumstances  in  evidence, 
and  the  inferences  that  might  be  fairly  drawn  from  them,  as 
well  as  the  question  of  the  defendant's  intent,  so  far  as  ma- 
terial. In  like  manner  it  was  for  the  jury  to  consider  and 
determine,  from  the  evidence,  under  appropriate  instructions 
as  to  what  would  constitute  such  offense,  whether  the  case 
made  out  was  one  of  manslaughter  in  the  fourth  degree. 
Our  conclusion  upon  the  whole  case  is  that  in  its  proper  legal 
aspects  it  was  not  correctly  and  properly  submitted  to  the 
jury.  For  these  reasons  the  judgment  of  the  circuit  court 
must  be  reversed,  and  a  new  trial  awarded. 

By  the  Court. — The  judgment  of  the  circuit  court  for 
Iowa  county  is  reversed,  and  the  case  is  remanded  to  that 
court  for  a  new  trial,  and  to  that  end  it  is  ordered  that  the 
warden  of  the  state  prison,  in  whose  custody  the  said  ac- 
cused, Stephen  TerriU,  now  is,  do  deliver  him  into  the  cus- 
tody of  the  sheriff  of  the  county  of  Iowa,  who  is  required 
to  keep  him  in  his  custody  until  discharged  therefrom  accord- 
ing to  law. 
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Maeshall,  J.  I  concur  in  the  reversal  of  the  judgment 
in  this  case,  but  dissent  from  the  criticism  made  of  the  follow- 
ing language  in  the  learned  judge's  charge  to  the  jury:  "I 
charge  you  that,  if  the  defendant  was  not  justified  by  the  law 
of  self-defense  as  heretofore  given  you  in  the  instructions 
asked,  and  as  I  shall  hereafter  give  it  to  you,  in  shooting  and 
killing  Quirk,  and  the  killing  of  Quirk  was,  therefore,  unnec- 
essary and  unlawful,  and  if  you  are  convinced  by  the  evidence 
beyond  a  reasonable  doubt  that  when  the  defendant  shot 
and  killed  Quirk  he  did  so  pursuant  to  an  intent  then  dis- 
tinctly formed  in  his  mind  to  kill  Quirk,  you  cannot  lawfully 
find  the  defendant  guilty  of  manslaughter  in  the  second  de- 
gree, for  the  defendant  in  such  case,  if  he  killed  Quirk  from 
premeditated  design  to  kill  him,  is  guilty  of  murder  in  the 
first  degree."  If  there  is  any  branch  of  the  law  where  the 
doctrine  of  stare  decisis  should  be  more  rigidly  maintained 
than  in  any  other,  it  is  in  respect  to  the  criminal  law,  and 
particularly  in  regard  to  the  law  of  criminal  homicide.  To 
carefully  and  effectually  distinguish  between  the  different 
degrees  of  felonious  homicide  is  at  best  not  free  from  diflfi- 
culty,  and  certainly  such  difficulty  should  not  be  increased 
by  new  distinctions,  having  the  effect  to  overrule  or  cast 
doubt  upon  the  settled  law  as  it  has  heretofore  been  under- 
stood in  this  state  for  a  quarter  of  a  century,  and  in  New 
York,  from  whence  our  statutes  prescribing  the  degrees  of 
felonious  homicide  were  adopted.  Such,  in  my  judgment,  is 
the  effect  of  the  criticism  which  my  brethren  make  of  the 
charge  referred  to.  Since  the  exhaustive  discussion  of  this 
subject  in  the  masterly  opinion  by  Ryan,  0.  J.,  in  Hogan  v. 
Siate^  36  Wis.  226,  the  bench  and  bar  of  this  state  have  un- 
derstood that  every  homicide  perpetrated  pursuant  to  a  pre- 
viously formed  intent  to  take  human  life,  and  not  under 
such  circumstances  as  to  be  justifiable  or  excusable,  is  mur- 
der in  the  first  degree.  Such  was  the  decision  of  this  court 
in  that  case,  so  distinctly  made  as  to  be  unmistakable,  and 
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it  has  not  since  been  departed  from,  so  far  as  I  am  able  to 
ascertain.  "Previously  formed  intent  to  kill"  and  "pre- 
meditated design  to  kill "  are  synonymous  terms.  Says  the 
learned  chief  justice :  "  We  take  the  *  premeditated  design ' 
of  our  murder  in  the  first  degree  to  be  simply  an  intent  to 
kill.  Design  means  intent,  and  both  words  essentially  imply 
premeditation.  The  premeditation  of  the  statute  does  not 
exclude  sudden  intent,  and  need  not  be  slow,  or  last  long. 
This  very  plainly  appears,  not  only  by  the  force  of  the  words 
used,  but  also  by  the  apparent  use  throughout  the  definitions 
of  murder  and  manslaughter,  of  the  terms,  *  design'  and 
*  premeditated  design,'  to  effect  death,  as  oo-equal  terms." 
To  be  sure,  the  learned  chief  justice  speaks  of  the  language 
of  the  second  as  well  as  of  the  first  and  third  degrees  of 
manslaughter,  as  containing  the  words  "  without  design  to 
effect  death,"  when  such  words  are  not  there.  Such  error 
probably  came  from  the  fact  that  he  had  before  him  the 
uniform  construction  given  to  the  same  statute  by  the  courts 
of  New  York  to  the  effect  that  design  or  intent  to  kill  must 
be  absent  in  the  second  as  well  as  in  the  first  and  third  de- 
grees of  manslaughter.  But  that  the  court  decided  in  the 
Hbgcm  Case  that  the  terms  "  premeditated  design  to  kill " 
and  "  previously  formed  intent  to  kill "  mean  one  and  the 
same  thing,  as  applied  to  our  statutory  murder  and  man- 
slaughter, is  too  clear  to  admit  of  any  discussion  whatever. 
In  Clifford  v.  State^  58  Wis.  477,  the  following  instruction 
was  approved:  "If  you  find  from  all  the  evidence  in  this 
case,  beyond  all  reasonable  doubt,  that  the  defendant  shot 
William  R.  Pugh,  thereby  causing  his  death,  from  a  pre- 
meditated design  to  effect  his  death,  then,  no  matter  what 
the  provocation  was,  or  what  the  surrounding  circumstances 
were,  unless  such  shooting  was  justifiable,  as  explained  in 
these  instructions,  he  is  guilty  of  murder  in  the  first  de- 
gree." To  be  sure,  language  is  used  by  Mr.  Justice  Oeton 
in  the  same  opinion  to  the  effect  that  a  mere  intentional 
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killing  is  not  equivalent  to  the  premeditated  design  of  the 
statute,  but  that  it  is  not  inconsistent  at  all  with  the  decis- 
ion in  Hogan  v.  State  to  the  effect  that  a  homicide  pur- 
suant to  an  intention  distinctly  formed  in  the  mind  to  kill 
does  constitute  such  equivalent.  I  am  not  able  to  reason 
sufficiently  close  to  see  any  distinction  between  the  words, 
^  If  you  are  convinced  by  the  evidence  beyond  a  reasonable 
doubt  that  when  the  defendant  shot  and  killed  Quirk  he  did 
so  pursuant  to  an  intent  then  distinctly  formed  in  his  mind  to 
kill  Quirky  you  cannot  lawfully  find  the  defendant  guilty  of 
manslaughter  in  the  second  degree,  for  the  defendant  in  such 
case,  if  he  killed  Quirk  from  premeditated  design  to  kill  him, 
is  guilty  of  murder  in  the  first  degree,"  and  the  words  ap- 
proved in  Clifford  v.  State.  "  Premeditated  design  to  kill," 
as  used  in  the  latter,  instead  of  ^^  intention  previously  dis- 
tinctly formed  in  the  mind,"  makes  no  diflference.  They 
mean  the  same.  The  intentional  killing  that  may  exist,  con- 
sistent with  manslaughter  in  the  second  degree,  is  the  intent 
that  springs  from  momentary  impulse,  and  is  implied  from 
the  mere  act  itself,  as  in  Doherty  v.  State,  84  Wis.  152.  Such 
must  necessarily  have  been  the  design  of  the  law,  else  a  per- 
son in  any  case  may  deliberately  kill  another  if  such  killing 
be  done  while  such  other  is  attempting  to  commit  a  felony, 
or  after  such  attempt  shall  have  failed,  and  be  guilty  only 
of  manslaughter  in  the  second  degree.  This  is  the  first  time, 
in  my  judgment,  that  such  doctrine  has  been  laid  down  by 
this  court.  The  general  doctrine  is  that,  where  the  killing 
is  intentional,  that  is,  where  there  is  a  specific  intent  in  the 
mind  to  kill  which  is  effected  by  the  act  of  the  slayer  pur- 
suant to  such  intent,  and  the  killing  is  not  lawful,  it  is  mur- 
der. 2  Bish.  Cr.  Law,  §  695.  In  People  v.  Lilley^  43  Mich. 
521,  the  subject  of  what  constitutes  the  intent,  which  is 
the  distinguishing  characteristic  between  murder  and  man- 
slaughter, was  considered,  and  it  was  there  said,  in  effect, 
that  while  manslaughter  often  involves  intent  to  kill,  it  is 
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not  the  deliberate  Intent  which  constitutes  murder  in  the 
first  degree.  When  once  it  appears  that  the  intent  to  take 
life  existed,  speaking,  clearly,  of  intent  distinctly  formed  in 
the  mind,  as  the  learned  judge  said  in  this  case,  and  circum- 
stances do  not  exist  to  render  the  killing  lawful  or  excus- 
able, the  homicide  is  murder. 

As  said  before,  our  statute  was  adopted  from  New  York. 
It  may  be  found  in  2  R  S.  N.  T.  1829,  661,  §  11.    It  had  a 
well-recognized  construction  there  before  its  adoption  here, 
hence  such  adoption  carried  with  it  such  construction.    The 
language  of  Mr.  Justice  Emmons,  in  People  i?.  Austm^  1 
Parker,'  Or.  R.  166,  states  clearly  such  construction.    We 
quote  from  the  opinion  as  follows:  "Whether  the  act  was 
murder  or  manslaughter  under  our  statute  depends  entirely 
upon  the  existence  of  an  intention  to  kill.    .    .    .    There 
is  only  one  homicide  known  to  our  law  which  becomes  mur- 
der in  the  absence  of  an  intent  to  effect  death,  and  that  is 
when  the  act  is  perpetrated  by  one  then  engaged  in  the  com- 
mission of  a  felony.    Except  in  that  one  case,  no  homicide  is 
murder  without  an  intention  to  kill,  and  with  such  an  inten- 
tion every  homicide,  with  the  single  exception  already  men- 
tioned, unless  it  be  justifiable,  is  murder.    .    .    «    If  a  homi- 
cide be  perpetrated  without  an  intention  to  kill,  it  would  be 
manslaughter  and  no  more,  except  in  the  single  case  men- 
tioned ;  but,  if  perpetrated  with  an  intention  to  kill,  no  mat- 
ter how  recent  the  provocation  or  how  high  the  passion,  it 
is  murder.    An  act  of  homicide  perpetrated  with  a  premed- 
itated design  to  effect  death,  though  in  the  very  highest 
flight  of  passion  and  springing  even  from  an  existing  provo- 
cation, can  find  no  resting  place  in  our  statute,  except  under 
the  definition  of  murder  or  justifiable  homicide,  and,  the 
intention  to  kill  being  established,  there  is  no  degree  or  de- 
iscription  of  manslaughter  in  the  statute  which  can  embrace 
it."    To  the  same  effect  are  People  v.  Sherry y  2  Edm.  SeL 
Cas.  52;  People  v.  Pritchwrd^  2  Edm.  SeL  Cas.  219;  and 
People  i>.  Bechvoith,  103  N.  Y.  360. 
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The  foregoing  sufficiently  shows  the  reasons  for  my  dis- 
sent from  the  criticism  made  in  the  opinion  of  the  court  to 
that  portion  of  the  judge's  charge  here  discussed.  Thus 
recording  such  dissent,  I  leave  the  subject. 


Erouskop  and  others,  Appellants,  vs.  Ebouskop  and  others, 
^^^1  Respondents. 

illl       »^77l  '  February  t^Fdmmry  is,  1897. 


95        296   Fraudrdent  conveyance:  Action  to  set  aside:  Creditor's  suit:  Pleading: 
"3       *H  Trust  in  land, 

1.  A  complaint,  in  an  action  by  a  mortgagor  against  his  mortgagee 
to  set  aside  a  mortgage  given  to  hinder  and  delay  creditors  and  a 
title  obtained  on  foreclosure  thereof,  is  bad  on  demurrer  if  it  does 
not  show  that  the  execution  of  such  mortgage  was  procured  from 
the  plaintiff  by  the  fraud  of  the  mortgagee.  The  mortgage  may 
be  valid  as  between  the  parties,  though  fraudulent  as  to  creditors. 

&  Where  the  complaint  sets  forth  certain  promises  by  the  mortgagee 
to  dispose  of  the  property  and  pay  the  debts  of  the  mortgagor  as 
the  inducement  by  which  the  execution  of  the  mortgage  was  pro- 
cured, it  is  not  sufficient  to  allege  the  nonperformance  of  those 
promises  by  the  mortgagee,  since  that  does  not  establish  a  fraudu- 
lent intent  at  the  time  of  making  them. 

a  Neither  the  mortgagor  nor  his  creditors  can  maintain  an  action  to 
enforce  a  trust  in  favor  of  the  creditors  growing  out  of  such  a 
transaction,  because  a  trust  in  land  can,  under  sea  2802,  B.  S.,  be 
created  or  proved  only  by  an  instrument  in  writing. 

4  The  plaintiffs  in  this  case  are  in  no  position  to  maintain  the  action 
as  a  creditor's  bill.  For  that  purpose  it  mu8t  appear  that  they 
have  exhausted  their  legal  remedies, — that  their  claim  has  been 
reduced  to  judgment  and  an  execution  thereon  has  been  returned 
unsatisfied. 

Appbal  from  an  order  of  the  circuit  court  for  Richland 
county:  Gbo.  Clbmbntson,  Circuit  Judge.    Affirmed. 
The  action  is  by  Oeorge  EroiLshapj  his  wife,  and  three  of 
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his  creditors,  against  A,  E.  Krouslcopy  as  principal  defend- 
ant, and  several  other  creditors  of  Oeorge,  who  refused  to 
join  as  plaintiffs.  A  demurrer  to  the  complaint,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  actiori,  was  sustained.  This  appeal  is  from  an  order 
sustaining  the  demurrer. 

The  complaint  is  very  long.  The  substance,  so  far  as  nec- 
essary to  show  the  questions  involved,  is  as  follows:  The 
plaintiff  George  Kroushyp  was  engaged  in  business  in  Rich- 
land Center,  for  many  years.  In  1884  he  became  financially 
embarrassed,  and  made  an  assignment  for  the  benefit  of  his 
creditors.  Through  the  assistance  of  the  defendant  A.  H^ 
Kr(yuskop^  who  became  surety  for  considerable  sums  which 
he  afterwards  paid,  he  compromised  with  his  creditors  and 
resumed  business.  Becoming  again  embarrassed  in  1888, 
with  creditors  pressing  and  commencing  actions,  he  gave  a 
mortgage  upon  ail  his  property,  both  real  and  personal,  to 
A.  H.  Krouskop^  who  was  his  brother.  His  property  nearly 
all  consisted  of  real  estate,  said  to  be  worth  $35,000,  on 
which  there  was  a  mortgage  of  $7,000,  which  he  procured 
to  be  assigned  to  himself,  and  some  nnpaid  taxes,  which 
he  paid.  There  was  due  to  ^.  ^  Krouskop  $6,500.  It  is 
alleged,  in  effect,  that  the  two  Krouskops  agreed  in  the 
opinion  that  if  the  property  was  subjected  to  the  payment 
of  the  debts  in  the  usual  manner,  by  execution  sales,  it  would 
be  sacrificed  and  not  pay  the  debts,  while,  if  that  could  be 
prevented,  the  property  might  be  sold  by  A,  H.  Krouskopy 
by  proper  management,  so  as  to  realize  enough  to  pay  all 
the  debts  and  leave  a  handsome  surplus  to  George  Krouskop. 
It  is  alleged  that  the  purpose  of  the  execution  of  the  mort- 
gage  was,  in  good  faith,  to  make  an  assignment  for  the  bene« 
fi.t  of  all  the  creditors  of  George  Kro^iskop^  of  all  his  property, 
to  be  sold,  handled,  and  disposed  of  by  A.  H.  Krouskop^  and 
applied  by  him  to  that  use.  It  is  alleged  that  A,  H.  Krous- 
kop assured  both  George  Krouskop  and  his  wife,  "  each  sepa- 
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ratelj  and  apart,"  that  he  would  take  title  to  the  property, 
and  apply  it  faithfully  to  the  payment  of  all  the  debts  of 
George  Krouskop^  and  return  whatever  should  remain  to 
them.  The  purpose  was  kept  secret,  and  not  disclosed  to 
creditors.  The  creditors  put  their  claims  in  judgments, 
which  became  liens  upon  the  lands.  The  mortgage  was 
afterwards  foreclosed,  with  the  consent  of  George  Krouskop^ 
for  the  purpose  of  cutting  off  the  liens  of  these  judgments, 
so  that  the  lands  might  be  more  easily  disposed  of,  to  carry 
out  the  original  intention  of  the  parties  to  the  mortgage. 
The  lands  were  bought  in  at  the  foreclosure  sale,  for  about 
half  their  value,  by  A.  H.  Krouskop^  who  now  claims  to  be 
sole  owner,  and  refuses  to  carry  out  the  agreement  whereby 
he  obtained  title.  The  complaint  demands  judgment  that 
the  transaction  be  declared  a  trust  for  the  benefit  of  the 
creditors  of  George  Krouskop;  that  A.  H.  Krouskop  be  re- 
quired to  account,  and  "  to  carry  out  all  of  the  conditions 
and  provisions  under  which  he  took  the  property." 

For  the  appellants  there  was  a  brief  by  John  D.  WiUor^ 
and  oral  argument  by  A.  R.  Bushnell. 

For  the  respondents  there  was  a  brief  by  Miner  <b  Miner^ 
F,  W.  Bumham^  and  TT.  8.  MoOorkle^  attorneys,  with  R.  M. 
Bashfordj  of  counsel,  and  oral  argument  by  W.  S.  McCorJde 
a'nd  R.  If.  Bashford. 

Newman,  J.  It  is  evident,  from  the  facts  alleged  in  the 
complaint,  that  the  purpose  of  the  execution  of  the  mort- 
gage from  George  Krouskop  and  wife  to  A.  H.  Krouskop^ 
and  of  the  entire  transaction  by  which  the-  title  to  the  lands 
became  vested  in  him,  was  to  hinder  and  delay  the  creditors 
of  George  Krouskop,  As  to  them,  it  was  fraudulent  and 
void.  But  that  fact  does  not,  of  necessity,  affect  the  title 
of  A.  H.  Krouskop  with  infirmity;  for,  as  between  the  par- 
ties, the  transaction  may  be  upheld  as  valid,  notwithstand- 
ing its  infirmity  when  assailed  by  creditors.    The  parties 
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to  the  transaction  are  in  no  way  touched  by  the  rule  of  the 
maxim,  ^^  In  pari  ddicto  potior  est  conditio  defendenti%P  It 
is  not  tainted,  as  to  them,  by  its  infirmity  towards  creditors. 
As  between  the  parties  to  the  transaction,  it  may  be  upheld^ 
rescinded  for  fraud,  or  reformed  for  mistake,  according  to 
the  right  of  the  case.  Clemens  v.  Clemens^  28  Wis.  637; 
Dietrich  v.  Koch,  35  Wis.  618;  Davy  v.  Kelley,  66  Wis.  452. 

The  complaint  fails  to  show  that  the  execution  of  the  mort- 
gage was  procured  by  the  fraud  of  the  principal  defendant. 
There  are  general  averments  that  he  "  wickedly  contrived," 
and  "  designedly  and  with  a  fraudulent  intent "  "  requested 
and  enticed,"  "  holding  out  inducements,"  and  made  prom- 
ises. It  is  not  alleged  that  the  inducements  held  out  were 
false,  nor  that  the  promises  were  insincere;  and  no  facts  are 
alleged  which  show  that  they  were  so.  His  failure  to  per- 
form these  promises  is  not  sufficient  to  establish  a  fraudu- 
lent intent  at  the  time  of  making  them.  Patterson  *o.  Wright^ 
64  Wis.  289.  So,  the  complaint  fails  to  state  a  cause  of  ac- 
tion in  favor  of  George  Krouskop  and  wife  for  rescission. 

If  the  contract  was  so  executed  and  evidenced  as  to  be 
valid  in  that  respect,  no  doubt  it  could  be  enforced  against 
the  principal  defendant  at  the  instance  of  the  mortgagors. 
The  evident  intention  of  the  transaction  was  to  create  a 
trust  in  favor  of  the  creditors  of  Oeorge  Krouskop^  and  a  re- 
sulting trust  in  favor  of  himself  and  his  wife.  But  such  a 
trust  in  lands  can  neither  be  created  nor  proved  by  parol. 
It  can  be  created  and  proved  only  by  an  instrument  in  writ- 
ing. R.  S.  sec.  2302.  A  parol  trust  in  land  is  void,  in  the 
election  of  the  trustee.  The  courts  will  not  interfere  to  com- 
pel him  to  execute  it.  Fairchild  v.  Rasdally  9  Wis.  379; 
Ka/rr  v.  Washhum^  56  Wis.  303;  Main  v.  Bosworth,  77  Wis. 
.660;  BegoU  v.  Hazzard^  81  Wis.  274.  There  are  no  words 
in  the  complaint  which  seem  to  import  a  written  instrument 
declaring  the  trust,  nor  that  any  agreement  was  made  other 
than  that  to  be  implied  from  the  principal  defendant's  oral 
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promises.-  The  allegation  that  A.  H.  Krouskop  "assured 
George  Krouskop  and  Elizabeth  Krouskop^  each  separately 
and  apart/'  that  he  would  assume  such  a  trust,  seems  most 
naturally  to  import  that  the  promises  relied  upon  were  made 
by  parol  only.  In  fact,  it  was  not  claimed  otherwise  on  the 
argument.  For  this  reason,  the  trust  cannot  be  enforced  at 
the  instance  of  Oeorge  Kromkop. 

The  objection  to  its  enforcement  at  the  instance  of  the 
creditors  of  George  Krouskop  is  insuperable,  for  the  same 
reason.  It  does  not  relieve  the  situation  to  say  that  the 
transaction  was  an  assignment  for  the  benefit  of  creditors^ 
and  that  such  assignments,  if  voidable  for  any  reason,  are 
still  valid,  in  the  election  of  creditors.  The  difficulty  is 
deeper  than  that.  This  transaction,  even  if  intended  to  be 
an  assignment  for  the  benefit  of  creditors,  is  void  at  the 
election  of  the  asaigneey  and  will  not  be  enforced  against  him, 
because  of  the  statute  which  requires  the  interest  of  the 
creditors  in  the  lands  to  be  declared  by  some  writing. 

It  is  claimed  that  parol  evidence  is  competent  to  show 
that  this  transaction  was  intended  to  be  an  assignment  for 
the  benefit  of  creditors;  and  Winner  v,  lloyt^  66  Wis.  227,  is 
cited  to  show  that  it  is  competent  to  show,^  by  parol  evi- 
dence, facts  and  circumstances  which  illustrate  the  intention 
of  the  parties.  That  is  familiar,  but  not  relevant.  In  that 
case  the  evidence  was  received  for  the  purpose  of  showing 
that  the  instrument  was  intended  to  be  an  assignment  for 
creditors,  and  void  for  an  illegal  preference.  Fraud  may 
always  be  proved  by  parol  evidence.  It  can  seldom  be 
proved  by  any  other.  Here,  parol  evidence  is  sought  to  be 
introduced  to  prove  the  making  of  an  agreement  which  the 
statute  says  can  only  be  made  in  Vrriting.  It  cannot  be  said 
that  there  is  any  such  agreement,  unless  it  has  been  evi- 
denced by  writing.  Fairchild  v.  BasdaU^  supra.  And  the 
plaintiffs  are  in  no  position  to  enable  them  to  maintain  the 
action  as  a  creditors'  bill.     In  order  to  maintain  such  an  ac- 
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tion,  it  must  appear  that  they  have  exhausted  their  legal 
remedies  without  avail.  It  must  appear  that  the  claim  has 
been  reduced  to  judgment,  not  only,  but  that  an  execution 
on  the  judgment  has  been  returned  unsatisfied,  at  least  in 
part,  or  that  the  action  is  brought  in  aid  of  an  existing  exe- 
'Oution  levy.  Ahlhauser  v.  Doud^  74  Wis.  400;  DaaJcam  v. 
Neff,  79  Wis.  161;  Oilhert  v.  Stockman,  81  Wis.  602;  Roeek 
V.  jRedeinski,  87  Wis.  625 ;  Northwestern  Iron  Co.  v.  Oeni/ral 
Trust  Co,  90  Wis.  570.  The  complaint  does  not  show  that 
an  execution  has  been  issued.  The  complaint  does  not  state 
a  cause  of  action  in  favor  of  any  of  the  plaintiffs. 

By  the  Co^wrt. —  The  order  of  the  circuit  court  is  aflBrmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 


Eoop,  Appellant,  vs.  Bubbis  and  others,  Bespondents. 

Febrwiry  2  —  February  9S,  1897. 

Foreclosure:  Setting  aside  sale. 

Where  it  appeared,  on  a  motion  to  set  aside  a  sale  on  f  orecIosure» 
that  intending  bidders  had  been  misled  to  the  prejudice  of  the  de- 
fendants by  statements  of  the  sheriif  prior  to  the  sale,  and  led  to 
believe  that  sucoessful  bidders  would  not  be  required  to  make  im- 
mediate full  payment  in  cash,  and  that  upon  a  resale  the  premises 
would  bring  a  larger  sum  than  the  amount  due  on  the  judgment, 
held,  that  it  was  not  an  abuse  of  discretion  to  set  aside  the  order 
confirming  the  sale,  and  to  order  a  resale,  on  a  sufiicient  bond 
being  given  to  secure  responsible  bidding  of  such  higher  price. 

Appeal  from  an  order  of  the  circuit  court  for  La  Fayette 
county:  Geo.  Clbmentson,  Circuit  Judge.    Affirmed, 

On  the  30th  day  of  January,  1895,  a  judgment  of  foreclos- 
ure and  sale  was  entered  in  the  usual  form.  Such  proceed- 
ings were  thereafter  shad  that  the  mortgaged  premises  were 
duly  advertised  for  sale  on  the  2d  day  of  April,  1896.    The 
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amount  then  due  was  about  $29,438.  The  premises  con- 
sisted of  about  900  acres  of  valuable  lands,  on  which  were 
several  dwelling  houses  and  other  buildings.  Such  lands  in- 
cluded the  homestead  of  one  of  the  defendants.  At  the 
sale,  the  lands  were  first  offered  in  parcels,  and,  no  bids 
being  received,  the  same  were  then  offered  as  a  whole,  and 
sold  to  the  plaintiff  for  $29,595.80,  which  was  $890.03  less 
than  the  amount  required  to  satisfy  the  judgment  and  oosta 
of  sale. 

On  the  14th  day  of  April,  1896,  on  due  notice,  a  motion 
on  the  part  of  plaintiff  was  made  to  confirm  the  sale.  At 
the  same  time,  on  like  notice,  a  motion  on  the  part  of  de- 
fendants was  made  to  set  the  sale  aside  and  order  a  resale, 
based  on  affidavits  tending  to  show  that,  previous  to  the 
sale,  the  sheriff  stated  to  persons  who  purposed  being  pres- 
ent as  bidders  that  they  would  not  be  required  to  make  their 
bids  good  by  an  immediate  payment  in  cash  in  case  of  be- 
coming purchasers,  but  would  only  be  required  to  pay  a  suffi- 
cient amount  to  show  their  good  faith,  and  would  then  be 
allowed  a  reasonable  length  of  time  to  produce  the  balance; 
that,  relying  on  such  statement,  interested  parties,  to  whom 
knowledge  of  such  statements  came,  prepared  and  caused  to 
be  printed  and  circulated  a  handbill  giving  information  to 
that  effect  to  the  public  generally;  that,  relying  upon  such 
information,  a  number  of  responsible  persons  attended  at 
the  sale,  each  prepared  with  an  ample  supply  of  money  to 
pay  down  as  an  earnest  of  the  genuineness  of  his  bid;  that, 
immediately  after  the  sale  was  called,  plaintiff's  attorneys^ 
by  the  consent  of  the  sheriff,  publicly  announced  that  all 
bidders  would  be  required  to  make  immediate  payment  in 
full  in  cash  in  case  of  a  purchase,  whereupon  the  proposed 
bidders  and  defendants,  by  their  attorneys,  protested  against 
such  requirement,  and  requested  a  postponement  of  the  sale 
for  a  reasonable  length  of  time  to  enable  bidders  to  be  pres- 
ent prepared  to  comply  with  such  requirement;  that  smcb 
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protest  and  request  for  adjournment  were  supported  by  a 
statement  of  the  facts  heretofore  referred  to,  as  having  been 
the  cause  of  bidders  being  misled  respecting  the  manner  in 
which  the  sale  would  be  conducted ;  that  the  sherifif,  under 
the  influence  of  and  by  the  direction  of  plaintiffs  attorneys, 
disregarded  such  protest  and  request,  and  proceeded  with 
the  sale,  resulting  as  before  stated ;  that  by  reason  of  the  re- 
quest for  immediate  payment  in  full,  contrary  to  the  previous 
understanding  of  the  bidders,  there  was  no  bid  except  that 
of  plaintiff,  when,  if  such  understanding  had  been  carried 
out,  the  property  could  have  been  sold  for  in  the  neighbor- 
hood of  $33,000;  that  in  case  of  a  resale  the  afliants  would 
be  prepared  to  purchase  the  property  for  a  sum  in  excess  of 
the  whole  amount  due  plaintiff. 

Affidavits  were  made  on  the  part  of  plaintiff,  tending  to 
show  that  the  only  statements  made  by  the  sheriff  previous 
to  the  sale  were  to  the  effect  that  it  was  the  custom  at  such 
sales  to  require  bidders  to  pay  down  only  a  reasonable  sum 
sufficient  to  show  their  good  faith,  and  to  allow  them  a 
reasonable  length  of  time  to  produce  the  balance;  that  the 
sheriff  did  not  make  any  positive  promise  that -such  custom 
would  be  followed  at  the  sale  in  question. 

When  such  two  motions  were  called  up  for  a  hearing,  de- 
fendants' counsel  moved  for  a  continuance  of  the  hearings 
for  the  purpose  of  enabling  the  defendants  to  furnish  a  suffi- 
cient bond  to  insure  responsible  bidding  in  case  of  a  resale^ 
in  accordance  with  the  affidavits  presented  by  defendants. 
Such  motion  to  continue  was  denied.  The  motions  were 
then  heard,  witk^  the  result  that  plaintiff's  motion  was 
granted,  and  defendants'  denied.  The  trial  judge  stated  at 
the  time,  however,  after  announcing  his  decision,  that  on 
presentation  of  a  sufficient  bond,  during  the  term,  to  secure 
responsible  bidding  at  a  resale,  to  the  amount  suggested  in 
the  defendants'  affidavits,  the  order  confirming  the  sale 
would  be  set  aside,  and  a  new  one  ordered.    Thereafter, 
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during  such  tenn,  defendants,  by  their  attorneys,  did  pro- 
-duce  in  court  a  bond  in  the  sum  of  $50,000,  satisfactory  in 
all  respects  to  the  trial  judge,  to  insure  that,  in  case  of  a  re- 
sale, the  property  would  bring  not  less  than  $33,300;  and 
thereupon  the  court,  on  a  motion  which  was  heard  on  the 
affidavits  heretofore  mentioned  and  one  additional  affidavit 
by  the  sheriflf  corroborating  plaintiff's  previous  affidavits, 
made  an  order  setting  the  confirmation  aside,  vacating  the 
sale,  and  ordering  a  resale,  to  which  order  plaintiff's  counsel 
excepted,  and  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Orton  dk  Osbam^ 
and  oral  argument  by  P.  A.  Orion,  They  argued,  inter 
alia,  that  under  the  judgment  the  sheriff  had  no  right  to 
sell  except  for  cash  down,  and  that  he  had  not  in  fact  made 
any  statement  to  proposing  purchasers  that  he  would  do 
otherwise.  Hill  v,  Sbover^  5  Wis.  354;  Bahoook  v.  Perry ^ 
8  id.  277;  Adams  v.  Hashdl^  10  id.  123;  Saner  v.  Stevnbauer^ 
14  id.  70.  Courts  of  equity  will  not  set  aside  sales  except  in 
special  cases.  Here  was  no  fraud,  collusion,  or  misconduct. 
Inadequacy  of  price  is  not  sufficient.  KneeLand  v.  Smith,  13 
Wis.  591;  Allis  v.  Saiin,  17  id.  626;  Meehan  v.  JBlodgett,  86 
id.  511. 

For  the  respondents  there  was  a  brief  by  Wilson  dk  Martin 
and  D.  J.  Oardner,  and  oral  argument  by  H.  O.  Martin  and 
D,  J.  Gardner. 

Marshall,  J.  This  appeal  challenges  a  decision  respect- 
ing a  matter  which  was  addressed  to  the  judicial  discretion 
of  the  trial  court.  It  therefore  cannot  be  disturbed,  unless 
it  appears  clearly  that  such  discretion  was  abused.  The 
law  applicable  to  such  cases  has  been  so  often  stated,  and 
was  so  recently  discussed  in  Homestead  Land  Co.  v.  Joseph 
Sohlitz  Brevnng  Co.  94  Wis.  600,  that  a  rediscussion  of  the 
subject  at  this  time  would  not  serve  any  valuable  purpose. 
The  rule  that  a  judicial  sale  should  not  be  set  aside  for  mere 
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inadequacy  of  price  hardly  applies  in  this  case,  for  the  trial 
judge  had  before  him  facts  tending  strongly  to  prove  that 
persons  who  desired  to  purchase  at*  the  sale  were  misled,  to 
defendants'  prejudice,  by  statements  made  by  the  sheriff 
prior  to  such  sale  respecting  whether  successful  bidders 
would  be  required  to  make  immediate  full  payment  in  cash, 
4ind  that,  by  a  resale,  the  injury  thereby  done  would  be 
remedied,  without  any  prejudice  to  plaintiff  respecting-  the 
recovery  of  the  amount  due  on  the  foreclosure  judgment. 
Such  being  the  case,  we  cannot  say  it  was  an  abuse  of  dis- 
cretion to  make  the  order  appealed  from. 
JSy  the  (hurt —  Order  affirmed. 


Ds  Wrrr,  Kespondent,  ts.  Thb  Home  Fobtjh  Benefit  Osdbb,    %  305 

Appellant.  — — 

Febmary  g— February  fS,  IS^. 

Life  ineuranoe:  Benefit  eoeiety:  Waiver, 

A  benefit  society,  by  receiTing  into  membership  a  person  who  had 
previously  been  grossly  intemjierate  and  who  had  taken  the  Keeley 
treatment  for  the  cure  of  the  liquor  habit,  with  knowledge  on  the 
part  of  the  person  who  took  his  application  at  the  time  thereof 
that  he  had  taken  such  treatment,  thereby  waives  the  conditions 
in  the  application  in  respect  to  the  nse  of  intoxicating  liquors,  so 
far  as  such  use  was  implied  in  the  taking  of  such  treatment;  and 
in  this  oase  evidence  that  such  officer  had  knowledge  of  the  facts 
was  properly  admitted. 

.  Appeal  from  a  judgment  of  the  circuit  court  for  Grant 
•county :  Geo.  Clementson,  Circuit  Judge.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

For  the  appellant  there  was  a  bri-ef  by  JBushneU^  Watkins 

•^  MoeeSy  and  oral  argument  by  A.  JR.  BuehneXi  and  A.  A. 

Watkins.    They  contended  that  the  falseness  of  the  appli- 

<iant'8  statements  as  to  his  temperate  habits  avoided  the 
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contract.  Baumgari  v.  Modem  Woodmen^  85  Wis.  546; 
Bhimer  v.  Phomix  Lis.  Co.  45  id.  622;  8.  C.  48  id.  535; 
Cooke,  Life  Ins.  §§  15-17.  The  policy  was  absolutely  con- 
ditioned on  the  truth  of  those  statements,  and  the  evidence 
as  to  the  knowledge  of  the  person  procuring  the  applica- 
tion was  wrongly  admitted,  as  tending  to  vary  the  contract 
by  parol.  Kenyan  v.  Knights  Templars  <b  M.  M.  A.  Asso. 
122  K  Y.  247-257 ;  Barteau  v.  Phoenix  Mut.  L.  Ins.  Co.  67  id. 
595;  Foot  v.  jEtna  L.  Ins.  Co.  61  id.  571-576;  Vbse  v.  JEagle 
L.dbn.  Ins.  Co.  6  Cush.  42-49 ;  Galbraith  v.  Arlington  Mut. 
L.  Ins.  Co.  12  Bush,  29 ;  Westropp  v.  Bruce^  Batty,  155. 

For  the  respondent  there  was  a  brief  by  W.  E.  Howe  and 
Paul  Meyer^  and  oral  argument  by  W.  E.  Howe. 

Cassoday,  C.  J.  This  action  is  brought  to  recover  $3,000 
and  interest,  according  to  the  terms  of  a  certificate  deliv* 
ered  by  the  defendant  March  3, 1893,  upon  the  life  of  Charles 
A.  De  Witt,  who  died  March  16, 1894.  The  defense  is  to 
the  effect,  that,  contrary  to  the  conditions  contained  in  the 
application  for  such  insurance,  said  De  Witt  was  addicted 
to  the  habitual  use  of  intoxicating  liquors;  that  while  under 
the  influence  of  intoxicating  liquors,  and  while  intoxicated^ 
he  took  his  own  life;  that  said  De  Witt  falsely  and  fraudu- 
lently represented  to  the  defendant,  for  the  purpose  of  ob- 
taining from  it  said  certificate,  that  he  had  never  had  delirium 
tremens,  that  he  did  not  use  any  malt  or  spirituous  bever- 
ages, and  had  never  used  the  same,  except  occasionally,  and 
that  he  had  never  theretofore  been  other  than  a  sober  and 
temperate  man.  The  medical  examiner's  answers  to  ques- 
tions relating  to  such  matters  were  to  the  effect  that  De 
Witt  did  not  then  use  any  malt  or  spirituous  beverages;  that, 
he  had  used  them  occasionally ;  that  he  had  no  reason  to 
suppose  that  De  Witt  was  then  or  had  been  other  than 
a  sober  and  temperate  man,  except  as  above  stated;  and  that 
he  considered  De  Witt  a  first-class  risk. 
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At  the  close  of  the  trial,  the  jnry  returned  a  special  ver- 
dict to  the  eifect  that  the  defendant's  grand  secretary,  who 
took  the  application  of  De  Witt  for  membership  in  said 
order,  knew,  before  De  Witt  was  received  into  membership, 
that  he  had  taken  the  Eeeley  treatment  for  the  liquor  habit; 
that  such  answer  of  the  medical  examiner* as  to  De  Witt's 
use  of  malt  or  spirituous  beverages  was  a  full,  complete,  and 
true  answer;  that,  at  the  time  said  De  Witt  made  such  ap- 
plication, he  did  not  use  malt  or  spirituous  beverages;  that 
De  Witt  died  in  consequence  of  and  as  a  direct  result  of  the 
disease  pneumonia;  that  said  De  Witt  did  not  destroy  his 
own  life;  that  his  death  was  not  the  direct  result  or  conse- 
quence of  wounds  self-inflicted;  that  De  Witt  did  not  die 
in  consequence  of  and  as  a  direct  result  of  the  use  of  intoxi- 
cating liquors.  From  the  judgment  entered  thereon  in  favor 
of  the  plaintiff  for  $3,277  damages,  and  $255.31  costs,  the 
defendant  brings  this  appeal.  ^ 

The  evidence  sustains  the  several  findings  of  the  jury. 
True,  at  the  foot  of  such  medical  examiner's  statement  is 
the  following  warranty:  "I  do  hereby  warrant  that  the 
answers  as  written  to  the  above  questions  put  by  the  medi- 
cal examiner  are  full,  complete,  and  true,  and  the  same  shall 
be  made  a  part  of  the  herein  referred  to  application  for  mem- 
bership, and  that  I  am  the  person  who  signed  the  applica- 
tion on  the  opposite  side,  and  was  examined  as  above. 
Charles  A.  De.Witt,  Applicant."  Nevertheless,  the  fact 
found  by  the  jury  to  the  effect  that  the  defendant's  grand 
secretary,  who  took  the  application  for  membership,  knew, 
before  De  Witt  was  received  into  membership,  that  he  had 
taken  the  Keeley  treatment  for  the  liquor  habit,  was,  under 
the  repeated  rulings  of  this  court,  a  waiver  of  the  condi- 
tions contained  in  the  application,  so  far  as  such  use  of  liq- 
uor was  implied  in  the  taking  of  such  treatment.  Renier 
V.  Dwelling  Bouse  Ins.  Co.  74  Wis.  89,  and  cases  there  cited; 
StanhUber  v.  Mut  Jf.  Ins.  Co,  76  Wis.  285 ;  Bourgeois  v. 
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Mut  F.  Ins.  Co.  86  Wis.  402;  DicTc  v.  Equitable  F.  dk  M. 
Ins.  Co.  92  Wis.  46;  Dowling  v.  Lancashire  Ins.  Co.  92  Wis. 
63;  Ooss  V.  Agricultural  Ins.  Co.  92  Wis.  233.  It  necessa- 
rily follows  that  there  was  no  error  in  admitting  evidence  to 
prove  that  the  person  who,  on  behalf  of  the  defendant,  took 
such  application,  had  such  knowledge.  We  are  constrained 
to  hold  that  the  court  submitted  to  the  jnry  all  the  material 
and  controverted  questions  of  fact  involved  in  the  case. 
The  application  for  a  continuance,  under  the  circumstances 
disclosed,  was  insufficient  and  properly  denied. 

By  the  CouH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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MoMahon,  Appellant,  tb.  Ida  Muono  Compaett,  Bespondent. 

February  S— February  $S,  1897, 

Master  and  servant:  Negligence. 

The  ''shift  boss"  in  a  mine,  whose  business  it  is  to  direct  miners 
where  to  work,  in  performing  that  duty  aots  in  the  capacity  of 
master  or  vioe -principal,  and  if  such  boss  knows  of  a  concealed 
danger,  such  as  an  unezploded  blast,  at  the  place  where  he  sets  a 
miner  at  work,  of  the  existence  of  which  the  latter  is  ignorant 
and  unable  with  ordinary  care  to  ascertain,  and  does  not  inform 
him  thereof,  the  master  is  liable  for  an  injury  to  such  miner 
caused  thereby. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Fay- 
ette county:  Geo.  Clbmentson,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  for  personal  injuries  received 
by  the  plaintiff  while  at  work  as  a  miner  in  the  defendant's 
lead  and  zinc  mine,  by  the  discharge  of  a  dynamite  blast 
under  circumstances  which,  it  is  alleged,  established  action- 
able negligence  on  the  part  of  the  defendant.  The  gist  of 
the  complaint  is  that  the  plaintiff  was  set  to  work  by  a  shift 
boss  in  a  certain  part  of  the  mine  where  there  were  con- 
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cealed  unexploded  blasts  known  to  the  shift  boss^  but  not  to 
the  plaintiff;  and  that  plaintiff,  in  ignorance  of  the  danger, 
while  drilling  and  preparing  for  a  blast,  was  injnred  by  the 
explosion  of  one  of  the  concealed  blasts.  The  facts  appear- 
ing by  the  plaintiff's  evidence  were  substantially  as  follows: 
The  defendant's  mine  is  about  100  feet  below  the  surface  of 
the  ground,  in  solid  rock,  the  mining  being  carried  on  in 
drifts  of  varying  width  and  height.  Holes  were  drilled  in 
the  forehead  of  the  drift  by  steam  power.  These  holes  were 
then  charged  with  dynamite,  which  was  exploded  by  elec- 
tricity, several  such  blasts  being  frequently  discharged  simul- 
taneously. These  holes  were  sometimes  drilled  s6  deep 
that  the  explosive  power  of  the  dynamite  was  insufficient  to 
rend  the  rock  and  the  force  of  the  explosion  was  not  observ- 
able at  the  mouth  of  the  hole.  Such  holes  in  which  a  blast 
had  been  fired,  but  had  not  apparently  rent  the  rock,  were 
called  "  butts"  or  the  "  butt  end "  of  a  hole.  The  plaintiff 
was  an  experienced  miner,  and  bad  worked  for  defendant 
about  a  month  prior  to  the  accident  in  question. 

The  evidence  showed  that  one  Thomas  Cadden  was  also 
in  the  employ  of  the  company  at  the  time  of  the  accident, 
and  was  what  was  termed  a  ^^  shift  boss."  The  duties  of 
the  shift  boss  appear  to  be  to  direct  the  men  in  the  mine 
where  to  work.  The  shift  boss  was  called  as  a  witness,  and 
testified  that  on  the  1st  of  July,  1894,  he  loaded  six  holes 
in  the  forehead  of  a  certain  drift  with  dynamite,  and  en- 
deavored to  explode  the  same  by  electricity;  that  there 
were  three  holes  that  had  wires  sticking  out  of  them  after 
the  blasts  had  been  fired,  and  that  this  was  evidence  that 
the  charges  in  the  holes  had  not  exploded.  The  evidence 
further  showed  that  no  further  work  was  done  at  this 
place  in  the  mine  until  the  17th  day  of  July  following,  at 
which  time  the  shift  boss  placed  the  plaintiff  and  one  Hugh 
Cadden  at  work  at  the  forehead  in  question.    The  plaintiff 
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testified  that  he  did  not  hear  the  shift  boss  say  anything 
about  unezploded  blasts,  but  his  fellow  laborer  says  that 
the  shift  boss  said  that  there  were  two  unexploded  blasts 
there,  and  that  they  must  look  out  for  them.  The  two 
workmen  found  two  holes,  which  had  wires  sticking  out  of 
them,  and  concluded  that  they  were  the  unexploded  blasts, 
and  they  carefully  scraped  up  the  tamping,  put  in  some  ad- 
ditional dynamite,  and  fired  them.  The  testimony  tends  to 
show  that  no  other  holes  in  that  vicinity  had  wires  sticking 
out  of  them.  After  firing  these  two  blasts,  the  plaintiff  and 
his  fellow  workman  quit  work  for  the  day,  and  returned  on 
the  following  day  to  the  same  place.  There  were  several 
butts  of  holes  in  the  forehead  in  the  immediate  vicinity,  and 
the  evidence  tends  to  show  that  there  was  no  way  of  dis- 
tinguishing a  butt  of  a  hole  (that  is,  a  hole  in  which  a  blast 
had  been  fired  without  apparent  result)  from  a  hole  in  which 
no  blast  had  been  fired.  The  plaintiff  and  his  fellow  work- 
man, finding  a  hole  without  any  wires  sticking  out  of  it,  con- 
cluded that  it  had  been  fired  unsuccessfully,  and  proceeded 
to  scrape  out  the  contents  of  it  so  far  as  possible,  and,  find- 
ing it  in  the  proper  place  for  a  blast,  started  to  drill  it 
deeper.  This  hole  was  in  fact  the  hole  containing  the  un- 
exploded blast.  After  drilling  for  a  time  the  dynamite  in 
the  hole  exploded,  seriously  injuring  plaintiff.  Upon  these 
facts  the  plaintiff  was  nonsuited,  and  appealed. 

For  the  appellant  there  was  a  brief  by  Orion  cfe  Oshorn 
and  J.  B.  Simpson^  and  oral  argument  by  P.  A.  Orion. 

For  the  respondent  there  was  a  brief  by  Spenaley  cfe  Mc- 
Ilhon  and  Aldro  Jenhs^  and  oral  argument  by  Calvert  Spena- 
ley and  Mr.  Jenks.  They  contended  that  the  duty  of  the 
"  shift  boss  "  did  not  involve  any  contract  obligation  of  the 
master,  but  be  was  a  mere  fellow-servant  of  the  miner. 
Dwyer  v.  Am.  JExp.  Co.  82  Wis.  307-310;  SiiU3  v.  Armour, 
84  id.  623;  Crispin  v.  Babbitiy  81  N.  Y.  516;  Mancwo  v. 
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Cataract  Const  Co.  87  Han,  519;  Flynh  v.  Salem^  134  Mass. 
351;  Loughlin  v.  StatCy  105  N.  T.  159,  163;  Hussey  v.  Coger^ 
112  id.  618. 

WmsLow,  J.  The  nonsuit  is  attempted  to  be  justified  on 
the  ground  that  the  shift  boss  was  a  co-employee,  and  that 
thus  the  plaintiff's  injury  resulted  from  the  negligence  of  a 
co-employee.  There  is  little  or  no  dispute  as  to  the  prin- 
ciples of  law  on  the  subject,  but  the  diflBculty  is  in  the  ap- 
plication of  the  law.  In  Cadden  v.  Am.  Sted  Barge  Co.  88 
Wis.  409,  it  is  correctly  said:  "In  Dwyer  v.  Am.  Exyp.  Co. 
82  Wis.  307,  it  was  held  that  the  question  whether  different 
employees  of  the  same  master  are  to  be  regarded  as  fellow- 
servants  in  a  common  employment  depends  upon  the  nature 
of  the  act  in  the  performance  of  which  the  injury  was  in- 
flicted, without  regard  to  the  rank  of  the  negligent  servant, 
and  that  the  master  is  not  liable  unless  the  negligent  act 
pertained  to  a  matter  in  respect  to  which  he  owed  a  direct 
duty  to  the  servant  injured."  So  the  question  here  is  simply 
whether  the  shift  boss,  Cadden,  in  sending  the  plaintiff  to 
work  in  a  new  part  of  the  mine,  where  there  was  a  con- 
cealed danger  of  which  he  (the  shift  boss)  knew,  but  the 
plaintiff  did  not,  was  performing  a  duty  of  the  master.  A 
master  is  bound  to  furnish  the  servant  a  reasonably  safe  place 
in  which  to  work,  considering  the  nature  of  the  work.  He  is 
not  to  set  a  man  at  work  among  latent  and  extraordinary 
dangers,  of  which  the  employee  knows  nothing,  and  which 
he  cannot  ascertain  by  experience  or  observation.  In  taking 
the  plaintiff  from  one  part  of  the  mine  in  which  he  had  been 
at  work  and  setting  him  at  work  in  a  different  place,  the 
shift  boss  was  plainly  and  palpably  acting  in  the  capacity  of 
master.  The  evidence  tends  to  show  that  he  knew  of  a  con- 
cealed and  terrible  danger  in  the  place,  of  which  he  did  not 
inform  the  plaintiff,  and  that  the  plaintiff  could  not,  in  the 
exercise  of  ordinary  care,  ascertain  the  existence  of  that 
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danger.  We  entertain  no  doubt  of  the  sufficiency  of  this 
evidence  to  take  the  case  to  the  jury.  Further  evidence 
may  perhaps  show  that  the  risk  was  a  common  and  ordinary 
one  in  a  mine  of  this  character,  and  so  was  assumed  by  the 
plaintiff,  or  that  the  plaintiff  should  have  known  from  the 
appearance  of  the  hole  that  it  contained  the  unexploded 
blast,  but  neither  of  these  facts  now  appears  so  clearly  that 
the  court  is  justified  in  taking  the  case  from  the  jury. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial 
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BoTLB  and  others,  Appellants,  vs.  NoRTHWBSTSRif  Mutuai. 
Belief  AssooiATioif,  Bespondent. 

February  3 — Fdjruary  US,  1897. 

Benefit  society:  Life  insurance:  Warranty:  PrivUegtd  eommunieatums. 

1.  Where  an  applicant  for  membership  in  a  benefit  society  in  terms 

"covenants  and  warrants"  that  her  answers  to  questions  in  her 
application  are  full,  complete,  and  true,  and  that  the  truth  of 
such  application  shall  be  the  basis  of  her  rights  of  memberships 
and  upon  the  certificate  there  is  an  indorsement  that  it  is  '*  issued 
on  the  faith  that  the  application  made  ic  complete  and  true  and 
oontaiDS  all  her  answers  and  statements,  otherwise  this  certificate 
shall  be  void,"  the  answers  in  such  application  are  all  warranties, 
and  a  false  affirmative  answer  to  the  question  *'  Are  you  now  in 
sound  health?"  renders  the  certificate  of  insurance  void,  even 
though  the  assured  believed  when  she  made  it  that  it  was  true. 

2.  Information  acquired  by  a  physician  or  surgeon  in  attending  upon 

a  patient  in  his  professional  capacity,  and  necessary  to  enable  him 
to  treat  sach  patient,  is  privileged.  The  object  of  the  provision  of 
sec.  4076,  R  S.,  that  no  physician  or  surgeon  shall  be  compelled  to 
*  disclose  such  information,  was  to  protect  the  patient,  and,  constru- 
ing that  section  according  to  its  spirit  and  intention,  a  physician 
can  neither  be  compelled  nor  allou}ed  to  disclose  such  informa- 
tion in  court  without  the  consent  of  the  patient  Newman,  J.,  dis- 
senta 
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Appeal  from  a  judgment  pf  the  circuit  court  for  La  Fay- 
ette county :  Gbo.  Clembntson,  Circuit  Judge.    Reversed. 

This  action  was  brought  on  a  certificate  of  membership 
issued  by  the  defendant  to  Bridget  Boyle,  April  16, 1892^ 
for  the  benefit  of  the  plaintiffs,  in  the  sum  of  $1,000,  on  her 
application  dated  April  1,  1892.  The  assured  died  on  the 
27th  of  April,  1892.  The  complaint  contained  the  usual  al- 
legations that  the  plaintiffs  had  presented  proofs  of  such 
death  and  offered  to  surrender  said  policy,  and  that  the  as- 
sessment had  been  made  and  collected  by  the  defendant  ta 
pay  said  loss,  and  that  in  consequence  thereof  the  defendant 
was  indebted  to  them  in  the  sum  of  $1,000,  for  which  they 
demanded  judgment.  The  defendant^  among  other  things,, 
alleged  in  defense  that  in  the  application  of  the  assured  she 
was  asked  and  answered  the  following  questions,  namely : 
"  Q.  Have  you  received  medical  treatment  or  consulted  a 
physician  in  the  past  ten  years?  A  Yes.  Q.  And  if  so,  in 
what  years?  A.  In  the  year  1890.  Q.  What  were  the  nat- 
ure and  facts  of  the  sickness  or  disability  ?  A.  Change  of 
life.  Q.  How  long  were  you  under  medical  treatment? 
A.  Two  months.  Q.  16.  Are  you  now  in  sound  healthf 
A,  Tes?^  That  in  and  by  the  terms  of  said  application  and 
contract  she  had  covenanted,  agreed,  and  warranted  that 
said  answers  were  true,  and  particularly  that  she  was  on 
the  1st  day  of  April,  1892,  in  sound  health,  whereas  said 
covenants  and  warranties  were  false  and  untrue,  and  she 
was  not  then  in  sound  health,  as  she  well  knew,  and  for 
other  and  different  causes  than  '^change  of  life;"  that  she 
was  then  suffering  from  endocervicitis^  or  inflammation  of 
the  uterus,  and  also  from  ulcers,  abscesses,  and  inflammation 
of  the  fallopian  tubes.  At  the  trial  the  court  ruled  that  the 
atBrmative  of  the  issue  was  on  the  defendant,  and  it  pro- 
duced in  evidence  the  testimony  of  four  physicians  author- 
ized to  practice,  and  who  had  treated  and  prescribed  for 
Mrs.  Boyle,  to  prove  the  defense  relied  on,  by  information 
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they  had  received  from  her,  and  knowledge  which  they  had 
severally  acqaired  when  they  treated  her  as  a  patient,  and 
for  the  pnrpose  of  enabling  them  to  prescribe  for  her  as 
such  patient.  The  testimony  of  each  of  said  physicians  was 
objected  to,  in  dae  season,  on  the  ground  that  the  informa- 
tion and  knowledge  thus  acquired  was  privileged,  and  that 
they  ought  not  to  be  allowed  to  disclose  the  same.  The 
court  overruled  such  objections  and  admitted  the  evidence, 
and  the  evidence  tended  to  show  that  Mrs.  Boyle  was  not, 
at  the  time  she  signed  said  application,  in  sound  health.  The 
testimony  of  one  of  said  physicians  was  to  the  ejffect  that  he 
treated  her  in  April,  1892,  but  had  prescribed  for  her  prior 
to  that  time  in  1890  and  1891;  that  he  made  an  exam- 
ination of  the  assured  on  the  19th  day  of  April,  1892,  and 
found  that  she  had  a  catarrhal  difficulty  of  the  uterus,  and 
inflammation  of  the  fallopian  tubes,  of  a  chronic  and  inflam- 
matory character,  and  one  of  the  tubes  was  stopped, —  was 
sealed  up  at  both  ends;  that  he  told  her  she  was  in  a  dan- 
gerous condition,  and  it  might  be  necessary  for  an  oper£btion 
to  save  her,  and  she  ought  to  be  treated  right  along,  and  be 
very  careful  with  herself;  that  he  gave  her  medicine,  and 
had  never  seen  her  since;  that  her  difliculty  was  certainly 
of  a  chronic  character,  and  it,  in  his  judgment,  had  existed 
at  least  a  year.  The  testimony  tended  to  show  that  the 
disease  was  known  as  endocervicitis.  The  questions  and  an- 
swers in  part  first  of  the  application  for  membership  were, 
among  others, as  follows:  "(15)  Have  you  received  medical 
treatment  or  consulted  a  physician  in  the  past  ten  years? 
A.  Yes.  Q.  If  so,  in  what  years?  A.  1890.  Q.  What  were 
the  nature  and  facts  of  the  sickness  or  disability  ?  A.  Change 
of  life.  Q.  How  long  were  you  under  medica}  treatment? 
A.  Two  months.  (16)  Are  you  now  in  sound  health?  A.  Yes. 
I  hereby  certify  that  the  foregoing  answers  and  statements 
are  written  as  made  and  understood  by  me.  Dated  April  1, 
1892.    Bridget  Boyle."    Also  the  following  answers  to  ques- 
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tions  put  by  the  medical  examiner  in  part  second  of  the  ap- 
plication: "(48)  Are  yon  now  free  from  disease,  nervous  or 
muscular  weakness?  A.  Yes.  (49)  When  did  you  last  con- 
sult a  physician,  and  for  what  reason?  A.  About  two  years 
ago,  *  change  of  life.' "  At  the  foot  of  this  examination  is 
the  following,  signed  by  the  insured :  "  I  hereby  covenant 
and  warrant  all  the  foregoing  answers  and  statements,  in- 
cluding those  in  part  first,  to  be  full,  complete,  and  true,  and 
that  this  written  application,  and  the  truth  thereof,  shall  be 
the  basis  of  my  rights  for  membership  in  the  Northwestern 
Mutual  Relief  AasoGiatian.  Also,  that  my  certificate  of  mem- 
bership shall  be  in  the  form  prescribed,  and  shall  contain 
the  usual  conditions  and  rules  and  regulations.'^  Also,  in 
the  additional  examination  for  females,  the  question,  among 
others,  "  Have  you  ever  had  any  disease  of  the  breast,  or  any 
uterine  disease  or  weakness,"  which  was  answered  in  the 
negative,  and  at  the  foot  of  such  examination  was  the  fol- 
lowing: "I  hereby  declare  that  the  above  written  answers 
are  true,  and  agree  that  they  shall  be  a  part  of  the  appli- 
cation, which  is  the  basis  of  the  contract  for  membership 
in  the  Iforthweaiem  Mutual  Belief  Association,  Bridget 
Boyle."  The  conditions  on  the  back  of  the  policy  relied 
on,  among  others,  were  as  follows:  "First.  That  this  cer- 
tificate is  issued  and  delivered  in  consideration  and  on  the 
faith  that  the  application  made  by  the  within-named  mem- 
ber is  complete  and  true,  and  contains  all  his  answers  and 
statements;  otherwise  this  certificate  shall  be  null  and  void." 
The  case  was  submitted  to  the  jury  to  find  a  special  ver- 
dict, and  answer  the  following  questions,  among  others: 
"(1)  Did  Bridget  Boyle,  who  was  insured  in  the  defend- 
ant company  by  polic}^  No.  12,720,  believe  herself  to  be  in 
sound  health  and  free  from  disease  on  April  1, 1892,  at  the 
time  she  made  and  signed  the  application  for  said  policy  ? 
A.  Yes.  (2)  Was  she  in  sound  health  and  free  from  disease 
at  that  time?    A.  No.    (4)  Did  she  know  when  she  made 
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said  application,  or  did  she  then  have  reason  to  believe,  that 
she  had  any  uterine  disease  or  weakness,  except  such  troubles 
as  usually  attend  the  ^  change  of  life '  in  women,  and  which 
might  be  reasonably  understood  to  be  included  in  the  term 
*  change  of  life '  ?  A.  No."  The  plaintiflFs  moved  the  court 
for  judgment  on  the  verdict,  against  the  defendant,  for 
$1,000  and  costs,  but  the  court  denied  the  motion;  and  they 
also  moved  the  court  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground,  among  others,  of  the  admission  of  im- 
proper evidence  at  the  trial,  and  because  the  answer  to  the 
second  question  was  not  sustained  by  the  evidence,  and  that 
there  was  not  sufficient  evidence  to  sustain  the  verdict. 
The  court  denied  said  motion,  and  entered  judgment  on  the 
verdict,  for  the  defendant,  from  which  the  plaintiffs  appealed. 

For  the  appellants  there  was  a  brief  by  Calvert  Spendey 
and  OrUm  cfe  Oshom^  and  oral  argument  by  P.  A.  Orion  and 
Mr,  Spendey.  They  argued,  vaier  aliay  that  if  there  was  a 
forfeiture  the  defendant  had  waived  it  by  receiving  and  re- 
taining the  premium  after  knowledge  of  the  falsity  of  the 
representation  of  the  assured  as  to  her  health.  Erdman  v, 
Mut  Ins.  Co.  44  Wis.  376;  Stylow  v.  Wi^.  0.  F.  M.  L. 
Ins.  Co.  69  id.  224;  Ins.  Co.  v.  Norton,  96  U.  S.  234.  The 
term  ^^good  health,"  as  used  in  the  application  andean- 
swer,  means  "  apparent  good  health,"  and  does  not  exclude 
the  existence  of  latent,  unknown  defects.  Ooucher  v.  N.  W. 
Traveling  Mert!%  Aaeo.  20  Fed.  Eep.  596;  Conover  v.  Phoenix 
Ins.  Go.  3  Dillon,  226;  May,  Ins.  §  295;  Grattan  v.  Metro- 
jpolitan  Z.  Ins.  Go.  92  N.  Y.  276,  280;  JUoulor  v.  Am.  Z* 
Ins.  Go.  Ill  U.  S.  335,  348. 

For  the  respondent  there  was  a  brief  by  Wilson  <&  Martin^ 
attorneys,  and  K  E.  Parkinson  and  B.  W.  Jones,  of  counsel, 
and  oral  argument  by  Mr.  Jones. 

PmNET,  J.  1.  The  deceased,  in  her  application  for  mem- 
bership, in  answer  to  the  question,  ^^  Are  you  now  in  sound 
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health?"  answered  "Yes,"  and  by  the  terms  of  her  applica- 
tion she  "  covenanted  and  warranted  all  the  foregoing  an- 
swers and  statements,"  inclnding  the  one  in  question,  ^^  to  bo 
fall,  complete,  and  true,  and  that  this  written  application, 
and  the  truth  thereof,  shall  be  the  basis  of  my  rights  of 
membership"  in  the  defendant  association;  and  on  her  cer- 
tificate the  condition  was  indorsed,  that  it  was  ^^  issued  and 
delivered  in  consideration  and  on  the  faith  that  the  applica- 
tion" made  by  her  ^Ms  complete  and  true,  and  contains  all 
her  answers  and  statements;  othertoise  this  certificate  shall 
he  void.^^  The  jury  found  that  the  assured,  Bridget  Boyle, 
believed  herself  to  be  in  sound  health  and  free  from  disease 
a.t  the  time  she  made  and  signed  her  application,  and  that  at 
that  time  she  was  not  in  sound  health  and  free  from  disease. 
We  think  that  the  statement  in  her  application  and  the  con- 
dition indorsed  on  her  certificate  constitute  a  warranty  that 
Mrs.  Boyle  was  at  the  time  in  sound  health,  and  was  made 
by  the  parties  the  basis  of  her  rights  of  membership;  that 
it  was  a  condition  of  the  contract,  and,  if  untrue,  that  her 
certificate  is  null  and  void.  Whether  she  was  in  sound 
health  was  a  matter  not  presumptively,  at  least,  within  the 
knowledge  of  the  defendant;  and  it  had  a  right  to  require, 
^w  a  condition  of  Mrs.  Boyle's  membership,  that  she  should, 
by  express  warranty,  take  all  risk  as  to  whether  she  was 
then  in  sound  health.  We  have  here,  then,  a  warranty,  as 
distinguished  from  a  representation ;  and  a  substantial  breach 
of  the  warranty,  whether  affirmative  of  some  existing  fact, 
or  promissory,  material  to  the  risk,  will  defeat  the  policy. 

The  distinction  between  a  warranty  and  a  representation 
is  familiar,  and  is  stated  in  Blumer  v.  Phwnix  Ins.  Co.  45  Wis. 
622;  Baumgart  v.  Modern  Woodmen^  85  Wis.  546.  A  war- 
ranty, it  is  held,  "  need  not  be  material  to  the  risk,  for, 
whether  material  or  not,  its  falsity  or  untruthfulness  will 
bar  the  assured  of  any  recovery  on  the  contract,  because  the 
warranty  itself  is  an  implied  stipulation  that  the  thing  war- 
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ranted  is  material."  Beaoh^  Ins.  §  459,  and  cases  cited  in 
note;  Jeffries  i?.  Life  Ins.  Co.  22  "WalL  64-56;  Dwighi  v. 
Oermania  L.  Ins.  Co.  103  N.  Y.  341.  It  is  not  important 
that  the  party  making  the  warranty  really  believes  in  its 
entire  truth;  if  it  be  false,  it  avoids  the  contract.  Clemans 
V.  Supreme  Assembly  R.  S.  G.  F.  131  N.  Y.  485.  "Sound 
health,"  as  used  with  reference  to  an  application  for  life  in- 
surance, has  been  defined  to  mean  a  state  of  health  free 
from  any  disease  or  ailment  that  affects  the  general  sound- 
ness and  healthfulness  of  the  system  seriously.  The  word 
"  serious "  is  not  generally  used  to  signify  dangerous,  but 
rather  to  define  a  grave,  important,  or  weighty  trouble. 
May,  Ins.  §  295 ;  Brovm  v.  Metropolitan  L.  Ins.  Co.  65  Mich. 
306.  The  present  case  is  not  really  distinguishable  from 
Baimigart  v.  Modem  Woodmen^  supra^  where  a  stipulation 
in  an  application  for  membership  in  a  benefit  society,  stat- 
ing that  the  applicant  had  never  had  a  certain  disease,  was 
held  to  be  a  warranty,  and  that,  as  it  was  shown  that  he  in 
fact  had  such  disease,  it  was  held  to  be  a  breach  of  the  war- 
ranty, although  he  never  knew  it  and  his  death  resulted 
from  other  causes.  The  plaintiffs'  counsel  relied  upon  the 
case  of  Enights  of  Pythias  v.  Rosenfeldy  92  Tenn.  508,  where 
the  language  used  in  the  contract  was  regarded  as  a  repre- 
sentation, and  not  a  warranty,  and  such  was  the  case  of 
Illinois  Masoni  B.  Soe.  v.  Winthrop^  85  111.  537.  The  case  of 
Plvmb  V.  Penn  Mut.  L.  Ins.  Co.  (Mich.),  65  N.  W.  Rep.  611, 
was  where  the  statement  that  the  applicant  was  "  of  sound 
health  "  was  considered  a  warranty,  and  it  was  held  that  it 
was  a  question  for  the  jury  whether  the  insured  was  in  good 
health  when  the  policy  was  delivered.  The  case  of  Movlor 
V.  Am.  L.  Ins.  Co.  Ill  U.  S.  335,  is  distinguishable  from  the 
present  case,  and  was  decided  on  the  ground  that  where 
the  policy  in  question  had  been  so  framed  as  to  leave  room 
for  construction,  rendering  it  doubtful  whether  the  parties 
intended  the  exact  truth  of  the  applicant's  statements  to  be 
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a  condition  precedent  to  any  binding  contract,  the  coart 
should  lean  against  that  construction  which  imposed  upon 
the  assured  the^  obligations  of  a  warranty,  and  that,  in  the 
absence  of  explicit  stipulations  requiring  such  an  interpreta- 
tion, it  should  not  be  inferred  that  the  assured  took  the 
policy  with  the  understanding  that  it  should  be  void  if  at 
any  time  in  the  past  he  was,  whether  conscious  of  the  fact 
or  not,  afficted  with  the  diseases,  or  any  one  of  them,  speci- 
fied in  the  questions  propounded  by  the  company,  and  that 
such  a  construction  of  the  contract  should  be  avoided,  un- 
less clearly  demanded  by  the  established  rules  governing 
the  interpretation  of  written  instruments.  That  case  does 
not  hold  that  where,  as  in  this  case,  a  clear  and  explicit  rep- 
resentation of  then  existing  good  health  was  made,  the  par- 
ties may  not  contract  upon  the  faith  of  it,  and  make  the 
truth  of  the  statements  a  condition  of  the  validity  of  the  cer- 
tificate, so  that  that  question  shall  be  at  the  risk  of  the  as- 
sured. This  we  hold  the  parties  did  in  this  case,  and  their 
right  to  make  such  a  contract  cannot  be  denied.  Jeffrieif  v. 
Life  Ins.  Co,  22  Wall.  47;  ^tna  Z.  Ins.  Co.  v.  France,  91 
TJ.  S.  510.  In  this  case  the  statement  in  the  application  and 
in  the  certificate  or  policy,  as  will  be  seen,  stated  an  express 
warranty.  The  evidence  is  quite  sufficient  to  support  the 
findings,  and  to  warrant  a  verdict  that  Mrs.  Boyle  had  a 
serious  disease  at  the  time  she  made  her  application,  that 
had  been  of  a  chronic  character  for  a  year,  though,  as  it  is 
found,  she  was  not  conscious  of  the  fact.  For  these  reasons, 
therefore,  judgment  was  rightly  given  in  favor  of  the  de- 
fendant, unless  the  evidence  of  the  medical  witnesses  was 
improperly  received. 

2.  The  question  as  to  the  admissibility  of  the  evidence  of 
the  physicians,  against  the  objection  of  the  beneficiaries  of 
the  certificate,  claiming  under  Mrs.  Boyle,  the  deceased,  is 
iK)t  one  free  from  diflBculty.  There  can  be  no  question  but 
that  the  information  they  severally  acquired,  and  which  en- 
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abled  them  to  give  their  testimony,  was  acquired  in  attending 
Mrs.' Boyle  as  a  patient,  and  that  it  was  necessary  to  enable 
them  to  advise  her  and  to  prescribe  for  hor  as  physicians. 
Was  this  information  privileged,  as  to  her,  under  R.  S. 
sec.  4075,  which  provides  that  "no  person  duly  authorized 
to  practice  physic  or  surgery  shall  be  compelled  to  disclose 
any  information  which  he  may  have  acquired  in  attending 
any  patient  in  a  professional  character,  and  which  informa- 
tion was  necessary  to  enable  him  to  prescribe  for  such  pa- 
tient as  a  physician,  or  to  do  any  act  for  him  as  a  surgeon ''? 
By  the  common  law,  information  thus  obtained  by  a  physi- 
cian or  surgeon  was  not  privileged,  but  he  was  at  liberty  to 
disclose  it,  either  in  or  out  of  court,  whatever  eflfect  such 
disclosure  would  have  upon  the  rights,  reputation,  or  feelings 
of  his  patient.  The  contention  in  favor  of  the  admissibility 
of  the  evidence  is  that  the  use  of  the  word  "  compelled " 
in  the  section  shows  that  the  information  thus  acquired  is 
not  privileged  from  disclosure  as  to  the  patient,  whom  such 
a  disclosure  may  most  seriously  affect,  but  is  privileged  only 
as  to  the  physician  or  surgeon,  and  that  he  may,  at  his  op- 
tion, disclose  it  in  court,  when  all  the  injurious  details  may 
be  publicly  elicited  under  oath,  or  he  may  refuse  to  do  so,  in 
which  event  only  the  information  is  to  be  privileged,  so  that 
its  disclosure  will  not  be  "  compelled."  It  is  argued  that  this 
conclusion  is  strongly  supported  by  sees.  4074  and  4076,  in 
relation  to  a  confession  made  to  a  clergyman  or  other  min- 
ister, or  in  respect  to  communications  made  by  a  client  to 
an  attorney  or  counselor  at  law,  or  his  advice  given  thereon, 
in  the  course  of  his  professional  employment.  In  the  above 
cases  the  provision  is  that  the  clergyman,  etc.,  or  the  attor- 
ney "shall  not  be  allowed  to  disclose"  such  confession, 
communication,  etc.,  not  that  either  "  shall  not  be  compelled 
to  disclose,"  etc. 

Statutory  provisions  on  the  subject  of  privileged  informa- 
tion thus  acquired  exist  in  very  many,  if  not  a  majority,  of 
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the  States;  but  they  are  all,  as  far  as  we  have  been  able  to 
discover,  to  the  effect  that  the  person  acquiring  the  infor- 
mation ^^ shall  not  be  aUowed  to  disclose"  it  as  a  witness, 
with  the  exception  of  the  provision  in  respect  to  physicians 
and  surgeons  in  this  state,  which  was  adopted  in  the  terri- 
torial statute  of  1839  (page  249,  §  71),  and  has  been  in  force 
ever  since  (R.  S.  1849,  ch.  98,  §  75;  R  S.  1858,  ch.  137,  sec. 
80).  The  statute  of  Arkansas,  enacted  about  a  year  prior 
to  the  territorial  statute  of  1839,  from  which  it  may  have 
been  borrowed,  is  in  substance  in  the  same  terms.  It  was 
somewhat  considered  in  CoUina  v.  Mach^  31  Ark.  685,  but 
the  decision  has  no  decisive  bearing.  There  was  no  pro- 
vision in  the  statutes  of  1839  or  of  1849  or  of  1858,  in  re- 
spect to  information  or  disclosures  to  clergymen  or  attor- 
neys, but  these  were  incorporated  in  the, revision  of  1878, 
and  it  appears  from  the  note  of  the  revisers  that  sections 
4074  and  4076,  in  respect  to  communications  to  clergymen 
and  to  attorneys,  were  taken  from  sections  833  and  835  of  the 
Kew  York  Code  of  1877;  hence  the  diversity  of  phraseology 
in  the  section  in  relation  to  physicians  is  mach  less  significant, 
having  occurred  from  revision,  than  it  otherwise  would  be. 
Under  statutes  providing  that  a  professional  witness  ^^  shall 
not  be  allowed  to  disclose "  information  so  acquired,  it  has 
been  held  in  a  great  number  of  cases,  and  with  entire  uni- 
formity so  far  as  we  have  been  able  to  discover,  that  the 
privilege  is  that  of  the  patient,  client,  etc.,  and  the  informa- 
tion or  disclosure  cannot  be  given  in  evidence  against  him, 
or  persons  claiming  under  hini,  unless  waived.  '^  After  one 
has  gone  to  his  grave,  the  living  are  not  permitted  to  impair 
his  fame  or  disgrace  his  memory  by  dragging  to  light  com- 
munications and  disclosures  made  under  the  seal  of  the  stat- 
ute." Westover  v.  jEtrui  L.  Ins.  Co.  99  N.  T.  56-60;  Ch^at- 
tan  V.  Metropolitan  L.  Ins.  Go.  80  N.  T.  282;  Edington  v. 
Mut.  L.  Ins.  Co.  67  N.  Y.  185.  The  disclosure  by  a  physi- 
cian of  information  acquired  in  his  professional  character, 
Vol.  95—21 
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in  attending  on  a  patient,  where  not  made  in  the  course  of 
his  professional  duty,  is  a  plain  violation  of  professional  pro- 
priety, but  the  law  does  not  prohibit  such  disclosure  in  his 
general  intercourse.  The  statute  relates  only  to  his  giving 
testimony  in  court  in  relation  to  information  thus  acquired,, 
and  it  should  receive,  we  think,  a  liberal  interpretation,  in 
order  to  carry  out  its  evident  beneficial  purposes.  It  provides 
that  the  physician  shall  not  be  compelled  to  disclose  any  infor- 
mation, etc.,  acquired  in  his  confidential  relations  with  his^ 
patient.  For  whose  benefit  was  this  provision  intended  f 
Clearly,  for  the  benefit  of  the  patient,  whose  interests,  repu- 
tation, and  sensibilities  may  be  injured  and  grossly  out- 
raged by  its  disclosure.  The  fact  that  the  physician  ac- 
quired the  information  in  order  to  prescribe  for  or  treat  the 
patient  cannot  affect  the  physician  in  the  least  degree  un- 
favorably, nor  that  he  should  be  compelled  to  disclose  as  a 
witness  the  information  or  knowledge  thus  acquired.  The- 
object  of  the  section,  therefore,  was  to  protect  the  patient,, 
to  whom  protection  was  so  important,  and  not  the  physician, 
to  whom  it  was  quite  unimportant,  from  the  consequences- 
of  such  disclosure,  and  shows  that  the  provision  that  the 
physician  shall  not  be  compelled  to  make  the  disclosure  as  a 
witness  renders  the  statement  of  the  patient  privileged  as 
to  him,  and  that  this  was  within  the  intention  of  the  makers 
of  the  statute  clearly  implied  from  its  language,  and  that  it 
should  not  be  disclosed  by  the  physician  without  his  consent* 
In  U.  S.  V.  Babbit,  1  Black,  65,  it  was  held  that  "  What  is 
implied  in  a  statute,  pleading,  contract,  or  will  is  as  much  a 
part  of  it  as  what  is  expressed."  Board  of  Supers  of  Wood 
Co.  V.  Lackawana  L  &  G.  Co.  93  U.  S.  624;  Rogers  v.  Knee- 
land,  10  Wend.  250.  "  And  a  thing  within  the  intention  of 
the  makers  of  the  statute  is  as  much  within  the  statute  as  if 
it  were  within  the  letter."  People  ex  rel.  Atty.  Oen.  v.  JJUca 
Ins.  Co.  15  Johns.  379;  Indianapolis  <&  St.  L.  R.  Co.  t>. 
EoTst^  93  U.  S.  300.    In  Harrington  v.  Smith,  28  Wis.  43,  it 
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was  held  that  "  The  true  rule  for  the  constraction  of  stat- 
utes is  to  look  to  the  whole  and  every  part  of  the  statute,  and 
the  apparent  Intention  derived  from  the  whole,  to  the  sub- 
ject matter,  to  the  effects  and  consequences,  and  the  reason 
and  spirit  of  the  law,  and  thus  to  ascertain  the  true  mean- 
ing of  the  legislature,  though  the  meaning  so  ascertained 
may  sometimes  conflict  with  the  literal  sense  of  the  words." 
Within  these  rules,  we  think  that  it  is  a  clear  and  justifiable 
inference  from  the  section  under  consideration,  and  the 
cause  and  apparent  necessity  of  making  the  statute,  that 
the  information  of  the  physician,  so  acquired,  is  privileged 
as  to  the  patient,  and  that  the  physician  can  neither  be  com- 
pelled nor  allowed  to  disclose  it,  as  a  witness,  against  the 
will  or  without  the  consent  of  the  patient.  This  interpreta- 
tion gives  the  law  the  beneficial  effect  it  was  evidently  de- 
signed to  have,  while  by  the  literal  meaning  of  its  language 
it  would  be  rendered  of  little  or  no  practical  effect.  We 
think  that  the  court  erred  in  admitting  the  testimony  of  the 
physicians  thus  objected  to. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Nbwman,  J.  The  difficulty  of  construction  which  Mr. 
Justice  PniNBT  mentions  does  not  appear  until  it  is  at- 
tempted to  put  upon  the  statute  a  meaning  not  found  in  its 
words.  No  person  will  assert  that  the  words  of  sec.  4075, 
E.  S.,  in  their  natural  and  grammatical  sense,  import  what 
the  majority  of  the  court  hold  that  the  legislature  intended 
to  declare.  The  court  have  put  into  the  statute  a  thought 
not  found  there.  Something  has  been  added  which  the 
words  do  not  express,  and  which  the  legislature  has  not  de- 
clared. The  words  "allowed"  and  "compelled"  are  not 
equivalents,  but  are  words  of  radically  ditferent  force  and 
meaning.  Ordinarily,  the  plain  grammatical  sense  and  mean- 
ing of  the  words  of  the  statute  is  to  be  deemed  the  law  de- 


Digitized  by 


Google 


824  8UPKEME  COUKT  OF  WISCONSIN.  [95 

Boyle  and  others  v&  Northwestern  Mutual  Relief  Association. 

clared  by  it.  The  purpose  of  the  interpretation  of  a  statute 
is  to  find  out  what  the  legislature  intended  by  the  words 
used.  Where  the  words  used  are  plain  and  unambiguous, 
the  thought  which  they  express  is  the  law.  The  words  of 
this  statute  are  plain  and  unambiguous.  They  have  but  a 
single  meaning,  and  that  is  plain  and  incapable  of  being  mis- 
understood. They  plainly  import,  in  their  ordinary  and 
grammatical  sense,  that,  while  the  physician  may  be  per- 
mitted to  disclose  information  which  he  has  obtained  through 
his  professional  relations  to  a  patient,  he  shall  not  be  com- 
pelled to  do  so.  No  other  meaning  can  be  legitimately  drawn 
from  them.  This  fundamental  rule  of  interpretation  is  stated 
by  Johnson,  J.,  in  Newell  v.  Peoj^le  ex  rel.  Phelps^  7  N.  T. 
9,  97,  as  follows:  "Whether  we  are  considering  an  agree- 
ment between  parties,  a  statute,  or  a  constitution,  with  a 
view  to  its  interpretation,  the  thing  we  are  to  seek  is  the 
thought  which  it  eospressee.  To  ascertain  this,  the  Urst  resort, 
in  all  cases,  is  to  the  natural  signification  of  the  words  em- 
ployed, in  the  order  and  grammatical  arrangement  in  which 
the  framers  of  the  instrument  have  placed  them.  If,  thus 
regarded,  the  words  embody  a  definite  meaning,  which  in- 
volves no  absurdity  and  no  contradiction  between  different 
parts  of  the  same  writing,  then  that  meaning,  apparent  upon 
the  face  of  the  instrument,  is  the  one  which,  alone,  we  are 
at  liberty  to  say  was  intended  to  be  conveyed.  In  such  a 
case  there  is  no  room  for  construction.  That  which  the 
words  declare  is  the  meaning  of  the  instrument,  and  neither 
courts  nor  legislatures  have  the  right  to  add  to  or  to  ta.ke 
away  from  that  meaning."  This  rule  is  quoted  by  Judge 
Cooley  in  Cooley,  Const.  Lim.  (6th  ed.),  71.  It  has  often 
been  declared  by  this  court  {Ogden  v.  Olidden^  9  Wis.  46, 62; 
Battia  V,  HamZiny  22  Wis.  669 ;  Brigktman  v.  Eimery  22 
Wis.  54;  Mundt  v.  S.  <&  F.  du  L.  R.  Co.  31  Wis.  451,  457; 
Boland  v.  GiUettj  44  Wis.  329 ;  Oowan  v,  Hanson^  55  Wis. 
341;    Gilbert  v.  Dutruit,  91  Wis.   661;   Suth.  St.  Const. 
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§§  236-238,  258,  259),  and  is  now,  at  least,  elementary.  As 
stated  by  Mr.  Justice  Marshall  in  Gilbert  v.  Duiruitj  supra^ 
quoting  Vattel:  "  It  is  not  allowable  to  interpret  what  has 
no  need  of  interpretation.  "When  the  meaning  is  evident, 
and  leads  to  no  absurd  conclusions,  there  can  be  no  reason 
for  refusing  to  admit  the  meaning  which  the  words  naturally 
present.  To  go  elsewhere  in  search  of  conjecture  in  order 
to  restrict  or  extend  the  act  would  be  but  an  attempt  to 
elude  it.  Such  a  method,  if  once  admitted,  would  be  exceed- 
ingly dangerous,  for  there  would  be  no  law,  however  definite 
and  precise  in  its  language,  which  might  not,  by  interpre- 
tation, be  rendered  useless."  The  decision  in  this  case  is  an 
entire  departure  from  the  rule.  There  is  no  evidence  in  the 
statute  itself,  or  outside  of  it,  or  in  the  context,  of  a  pur- 
pose variant  from  the  obvious  meaning  of  the  words,  but,  on 
the  contrary,  rather,  that  the  words  were  chosen  with  care 
and  precision,  to  make  the  intent  plain.  This  is  always  to 
be  presumed,  but  the  context,  so  to  speak,  and  the  history 
of  this  statute,  re-enforce  this  presumption.  This  statute 
(sec.  4076)  is  found  between  two  sections  which  are  in  pari 
materia  with  it, —  the  privilege  of  confessions  to  clergymen 
(sec.  4074),  and  the  privilege  of  communications  to  attorneys 
at  law  (sec.  4076), —  in  both  of  which  the  declaration  is  that 
they  "  shall  not  be  allowed  to  disclose,"  while  this  is  that 
they  "  shall  not  be  compelled  to  disclose."  This  section  was 
adopted  f ronii  New  York  iy  1839.  It  is  found  in  the  Eevised 
Statutes  of  that  state  of  1829,  as  sec.  73,  p.  406.  It  was 
adopted  here,  with  the  change  of  but  one  word.  The  words 
of  the  New  York  statute  were,  "  No  physician  .  .  .  shall 
be  allowed  to  disclose ; "  enacted  here,  "  No  physician  .  .  . 
shall  be  compelled  to  disclose."  The  change  is  palpable,  and 
the  purpose  evident.  That  the  legislature  did  not  intend  to 
adopt  the  New  York  statute  unchanged,  is  manifest.  That 
it  did  not  intend  the  statute,  as  adopted,  to  be  of  the  same 
scope  and  effect  as  the  New  York  statute,  must  be  equally 
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manifest.  Identity  of  effect  can  be  produced  only  by  a  forced 
construction.  Legitimate  interpretation  cannot  produce  it. 
The  statute  is  interpreted  as  if  it  read:  "No  physician 
«  .  .  shall  be  allowed  to  disclose  ...  if  the  patient 
or  his  representatives  object."  Can  it  be  asserted  that  noth- 
ing has  been  added  to  the  statute  by  construction?  No 
similar  statute  existed  in  Michigan  previous  to  the  separa- 
tion. The  New  York  statute  was  enacted  verbatim  there  in 
1846.  This  statute  made  an  appreciable  change  and  advance 
from  the  law  as  it  was  before  its  enactment.  Before  the 
enactment  of  this  statute,  at  common  law,  there  was  no 
privilege  to  the  knowledge  of  physicians,  acquired  through 
professional  relations.  They  could  be  compelled  to  disclose 
their  information.  It  was  a  distinct  change  and  advance 
when  they  could  no  longer  be  compelled  to  disclose  such  in- 
formation. Statutes  which  change  the  common  law  as  it 
existed  at  the  time  of  their  passage  are  held  to  change  the 
common  law  only  so  far  as  the  clear  intent  of  the  language 
employed  absolutely  requires.  Fitzgerald  v.  Quann^  109 
N.  T.  441;  Tompkins  v.  Hunter,  149  N.  Y.  117;  Suth.  St. 
Const.  §§  139,  290,  400.  "  It  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  innovation  upon  the  com- 
mon law,  further  than  the  case  absolutely  required.  The 
law  rather  infers  that  the  act  did  not  intend  to  make  any 
alteration  other  than  what  is  specified,  and  besides  what  has 
been  plainly  pronounced."  FarralX  v.  Shea,  66  Wis.  561, 566. 
So  it  seems  clear  that  that  is  as  far  as  the  legislature  in- 
tended to  go  in  that  direction.  It  is,  indeed,  sometimes  per- 
missible to  construe  statutes  contrary  to  the  natural  gram- 
matical meaning  of  the  words,  to  advance  an  evident 
intention ;  but  it  can  never  be  permissible  to  construe  words 
against,  nor  to  add  to,  their  natural  meaning,  in  order  to 
carry  out  some  supposed  policy  of  the  legislature,  or  to  con- 
form it  to  the  court's  ideal.  That  is  to  legislate.  Oowan  v. 
Sanson,  supra.    It  will  hardly  be  denied  that  the  statute 
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has  been  improved  in  the  process  of  construction.  Tet  it  is 
wiser  to  let  the  legislature  make  the  statute  law.  It  is  bet- 
ter if  the  profession,  at  least,  can  recognize  the  law  when  it 
is  read  upon  the  statute  page.  This  statute  should  be  left 
as  the  legislature  made  it.  The  evidence  was  properly  re- 
ceived. The  physicians  were  not  compelled  to  disclose.  The 
judgment  of  the  circuit  court  should  be  affirmed. 


Nash,  Administratrix,  Respondent,  vs.  The  Chicago,  Mji/-  "95       §27 
WAUKEB  &  St.  Paul  Eailwat  Company,  Appellant.  JJ^       ^^1 

February  S — February  £S,  1897. 

Master  and  servant:  Negligence:  Assumption  of  risk. 

If  a  brakeman  of  considerable  experience,  who  has  had  his  attention 
caUed  to  and  has  read  a  printed  notice  issued  by  the  railroad  com- 
pany employing  him  and  conspicuously  posted  about  its  depot  and 
yards,  waf  ning  brakemen  that  extra  care  is  necessary  in  coupling 
oars  loaded  with  lumber  which  projects  beyond  the  end  of  the  car 
(a  not  unusual  way  of  loading  them),  to  prevent  the  hand,  arm, 
or  body  from  being  caaght  by  such  lumber,  attempts  to  couple  an 
engine  to  a  freight  car  so  loaded  with  projecting  lumber  and  is 
crushed  in  the  attempt,  he  must  be  held  to  have  assumed  the  risk, 
and  no  recovery  can  be  had  for  his  death. 

Appeal  from  a  judgment  of  the  circuit  court  for  Juneau 
eounty :  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

The  action  is  brought  to  recover  damages  for  the  death 
of  Michael  Nash.  The  deceased  was  engaged  in  the  employ- 
ment of  brakeman  on  defendant's  road.  He  was  killed  while 
attempting  to  couple  a  flat  car  loaded  with  timber  to  an  en- 
gine. The  timber  was  so  loaded  that  it  projected  over  the 
body  of  the  car  about  even  with  the  draft  iron,  which  was 
about  ten  inches  below  the  floor  of  the  car.  The  engine  was 
backing  down  slowly  towards  the  oar.    As  it  neared  the  car, 
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deceased  got  off  the  engine  from  the  rear  end  of  the  tender, 
adjusted  the  link  in  the  draft  iron  of  the  tender,  walked 
back  to  the  car  and  adjusted  the  pin  in  the  draft  iron  of  the 
car,  stepped  out  to  the  side  of  the  track,  and  gave  a  signal 
to  the  engineer.  The  safe  way  of  making  such  a  coupling 
is  to  stoop,  so  that  the  body  shall  be  below  the  timber. 
When  the  engine  had  approached  sufficiently  near  to  the 
car,  the  deceased  passed  in  to  make  the  coupling.  He  did 
not  stoop,  but  stood  erect,  and  was  crushed  and  killed.  The 
deceased  was  twenty-four  years  old.  He  had  been  engaged 
in  this  employment  for  the  defendant  for  about  two  months. 
He  had  been  in  similar  employment  elsewhere  before.  Cars 
loaded  in  the  manner  in  which  this  one  Was  loaded  were 
frequent  in  defendant's  trains,  and  it  was  a  busy  road.  His 
attention  had  been  specially  called  to  and  he  had  read  a 
printed  notice  which  was  posted  on  all  of  the  cabooses  of 
freight  trains,  yard  masters'  offices,  switchmen's  shanties, 
and  other  places  frequented  by  brakemen  in  the  course  of 
their  employment,  which  notified  them  that  extra  care  must 
be  used  to  prevent  the  hand,  arm,  or  body  from  being  caught 
"  between  the  lumber,  rails,  or  other  material  which  pro- 
jects beyond  the  end  of  the  car."  The  defendant  asked  th^ 
direction  of  a  verdict  for  the  defendant,  which  was  denied. 
There  was  a  general  verdict 'and  judgment  for  the  plaintiff,^ 
from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Oeorge  H.  Peck 
and  S,  H.  Fields  and  oral  argument  by  Mr.  Fidd. 

For  the  respondent  there  was  a  brief  by  Winaor  cfe  Wivr 
sar^  and  oral  argument  by  H.  Winsor. 

Newman,  J*.  The  claim  of  the  plaintiff  is  stated  in  th& 
brief  as  follows:  ^^Bespondent  rests  upon  the  statement  that 
the  death  of  Nash  wiais  brought  about  by  the  unusual  and 
dangerous  manner  of  loading  the  lumber  car  over  the  end, 
in  conjunction,  possibly,  with  the  fact  of  the  short  draw- 
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head  on  the  rear  of  the  tender."  The  defendant's  conten- 
tion is  that  the  death  was  from  one  of  the  ordinary  risks  of 
the  employment.  That  is  the  only  question.  Sometimes^ 
questions  become  clear  by  a  recurrence  to  elementary  prin- 
ciples. None  other  are  involved  here.  The  fact  that  the 
deceased  was  killed  while  engaged  in  coupling  cars  for  the 
defendant  does  not,  alone,  make  the  defendant  liable  for  his 
death.  It  is  liable  only  in  case  it  failed  to  perform  some 
duty  which  it  owed  to  the  deceased.  The  deceased,  by 
undertaking  the  employment,  assumed  all  the  ordinary  risks 
of  the  employment,  as  the  business  was,  in  fact,  carried  on. 
by  the  defendant,  so  far  as  they  were  obvious  to  persons  of 
ordinary  intelligence,  judgment,  and  discretion,  or  could  be 
discovered  by  due  attention.  The  defendant  is  not  liable 
unless  it  exposed  him  to  unusual  dangers.  The  testimony 
does  not  sustain  the  plaintiff's  claim  that  the  manner  in 
which  this  car  was  loaded  was  unusual.  On  the  contrary ,. 
it  abundantly  establishes  the  fact  that  that  is  a  very  com- 
mon manner  of  loading  with  lumber  or  timber,  and  that 
oars  so  loaded  were  frequent  in  defendant's  trains  during 
the  time  when  the  deceased  was  so  employed  as  brakeman. 
The  deceased  must  have  been  familiar  with  them.  Besides,, 
his  attention  had  been  specially  called  to  a  printed  notice 
warning  brakemen  of  the  danger,  in  coupling  such  cars,  of 
getting  the  limbs  or  body  caught  "between  the  lumber,, 
rails,  or  other  material  which  projects  beyond  the  end  of 
the  car."  Besides,  the  danger  was  obvious  to  men  of  ordi- 
nary intelligence,  judgment,  and  discretion.  He  could  not 
have  been  ignord^nt  of  the  manner  in  which  the  car  was 
loaded,  for  that  was  obvious  to  his  senses.  Besides,  it  was 
necessarily  forced  upon  his  attention  while  setting  the  pin 
in  the  drawhead,  which  was  under  the  projecting  timber. 
Clearly,  this  was  one  of  the  risks  which  he  assumed  when 
he  entered  upon  the  employment.  It  was  not  negligence  to- 
put  cars  loaded  in  that  manner  into  defendant's  trains* 
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"When  the  employee  assents  to  perform  the  duty  assigned 
to  him,  and  incurs  the  dangers  to  which  he  will  be  exposed 
thereby,  having  suflBcient  intelligence,  judgment,  and  discre- 
tion to  enable  him  to  comprehend  them,  it  is  not  a  question 
whether  such  service  might,  with  reasonable  care  and  ex- 
pense, have  been  made  more  safe.  His  assent  has  dispensed 
with  the  performance  on  the  part  of  the  employer  of  the 
duty  to  make  it  so.  Having  consented  to  serve  in  the  way 
and  manner  in  which  the  business  was  being  conducted,  be 
has  no  ground  of  complaint,  even  if  reasonable  precautions 
have  been  neglected.  Casey  v.  CI,  St.  JP.^  M.  <&  O.  R.  Co. 
90  Wis.  113,  and  cases  cited;  Holt  v.  (7.,  M.  <&  St.  P.  R.  Co. 
94  Wis.  596;  Showalter  v.  Fairbanks^  Morse  <&  Co.  88  Wis. 
376;  Erdmam,  v.  Illinois  Steel  Co.^  ante,  p.  6.  The  adult  em- 
ployee is  presumed  to  understand  and  comprehend  the  or- 
dinary risks  of  his  employment.  Jones  v.  Florence  Mining 
Co.  66  Wis.  268-282;  HoU  v.  (7.,  M.  <&  St.  P.  R.  Co.,  supra. 
But  it  is  said  that  the  drawhead  on  the  tender  was  shorter 
by  several  inches  than  the  drawhead  of  ordinary  freight 
<».rs,  and  that  that  might  have  misled  him.  It  is  said  that 
he  might  not  have  known  this  fact,  or  have  been  temporarily 
forgetful  of  it.  It  is  suggested  that,  with  seven  inches  more 
of  space  between  the  end  of  the  timber  and  the  tender,  he 
might  have  come  from  the  collision  in  safety,  as  if  he  could 
speculate  upon  such  chances  without  the  imputation  of  neg- 
ligence. Doubtless  he  was,  for  the  moment,  oblivious  of  the 
danger  attending  the  performance  of  the  act  he  was  about 
to  perform.  It  cannot  be  assumed  that  he  intended  suicide. 
His  f orgetfulness  was  his  own  misfortune,  rather  than  the  de- 
fendant's fault.  It  was  one  of  the  risks  of  the  employment 
which  he  had  assumed.  There  is  no  conflict  in  the  testi- 
mony. The  inference  proper  to  be  drawn  from  the  testi- 
mony is  not  in  doubt.  It  is  not  shown  that  the  defendant 
failed  in  any  duty  which  it  owed  to  the  deceased.  The 
death  was  due  to  one  of  the  ordinary  risks  of  the  employ- 
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ment.    A  verdict  for  the  defendant  should  have  been  di- 
rected. 

jBy  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


BsTAjsrr  and  another,  Appellants,  vs.  Fibsob,  Respondent.    95       83i 
February  4 — Febrwiry  23, 1897.  1^^       *^'^^ 

Wm,  contest  of:  Verdict  in  unll  case:  Evidence:  Testamentary  capacity: 
Undue  influence. 

1.  The  verdict  of  a  jury  in  a  contest  as  to  the  prohate  of  a  wiU  has 

substantiaUy  the  same  advisory  effect  as  a  verdict  on  a  feigned 
issue  in  chancery,  and  consequently  exceptions  to  the  admission 
of  testimony  cannot  work  a  reversal  on  appeaL 

2.  Evidence  that  daring  the  last  three  or  four  years  of  the  testator's 

life  his  manner  of  living  and  of  doing  business  and  his  habits  in 
some  other  respects  had  materially  changed,  and  he  had  associated 
with  immoral  women,  sustains  a  verdict  that  he  had  not  mental 
capacity  to  make  a  valid  will 

8.  An  impaired  and  enfeebled  condition  of  mind  renders  a  person 
more  susceptible  to  undue  influence,  and  where  a  will  is  contested 
on  that  ground,  the  prior  and  subsequent  declarations  of  the  tes- 
tator are  admissible  in  evidence  to  prove  or  disprove  his  capacity 
to  discover  and  resist  importunities,  flatteries,  or  other  acts  tend- 
ing to  unduly  influence  him.  The  previous  relations,  friendships^ 
and  intercourse  between  the  testator  and  the  several  parties  con- 
cerned, and  the  physical  and  mental  condition  of  the  testator,  may 
be  shown,  as  well  as  the  circumstances  under  which  the  wiU  was 
executed. 

1  A  judgment  denying  probate  of  a  will  because  of  the  mental  inca- 
pacity of  the  testator  and  of  undue  influence,  found  by  both  court 
and  jury  upon  sufficient  evidence,  will  not  be  disturbed  on  appeaL 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  refusing  to  admit  to 
probate  a  paper  writing  dated  March  24,  1893,  purport- 
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ing  to  be  the  last  will  and  testament  of  George  H.  Pierce^ 
deceased.  It  appears  from  the  record:  That  the  deceased 
was  born  in  Massachusetts,  June  17,  1829.  That  he  was  a 
machinist  by  trade.  That  he  married  and  moved  to  Boston. 
That  January  8, 1853,  his  first  child,  the  contestant  herein, 
was  born.  That  in  the  spring  of  1858  the  deceased  came 
west,  and  settled  at  Warren,  Illinois.  That  his  wife  and 
child  followed  in  the  fall  of  1858.  That  in  1859  they  moved 
to  Mineral  Point.  That  he  became  a  master  mechanic  at 
that  place.  That  they  continued  to  live  at  Mineral  Point 
until  1873,  when  he  separated  from  his  wife,  and  with  his 
three  children  moved  to  La  Crosse,  and  bought  a  sash,  door, 
and  blind  factory.  That  he  had  in  all  four  children  by  his 
first  wife,  to  wit:  Lucy,  born  August  15,  1860,  and  who 
married,  but  died  March  17, 1881,  without  issue;  Gtertie, 
born  in  1866,  and  who  married  in  June,  1888,  and  died  De- 
cember 26, 1892,  without  issue;  and  Wilbor,  who  was  born 
and  died  at  Mineral  Point,  when  about  seven  years  of  age; 
and  the  contestant,  who  was  nearly  of  age  when  he  moved 
to  La  Crosse.  That  the  contestant,  Frank  J..,  worked  for 
his  father  until  after  he  became  of  age,  in  1874,  and  then 
went  to  Chicago,  where  he  was  married  November  6, 1875, 
and  the  next  year  he  and  his  wife  went  to  California,  where 
he  remained  until  1880,  when  he  visited  his  father,  at  his  re- 
quest. That  during  all  that  time  he  had  kept  up  a  friendly 
correspondence  with  his  father  and  mother.  That  in  the 
meantime  he  had  become  the  father  of  four  children.  That 
after  the  deceased  had  lived  separate  and  apart  from  the 
mother  of  his  children  five  years  or  more,  and  some  time  prior 
to  1880,  they  were  divorced,  in  a  suit  brought  by  the  wife. 
That  about  that  time  the  deceased  married  a  second  wife, 
with  whom  he  lived  until  June,  1888,  when  she  died.  That 
Mr.  Granke,  father  of  the  sole  legatee  and  devisee,  died  Octo- 
ber 10, 1890.  That  he  was  a  saloon  keeper,  and  used  to  work 
for  the  deceased.    That  at  the  time  of  his  death  he  owned 
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property  oa  Eose  street  and  Caledonia  street.  That  after 
his  death  his  widow,  Mrs.  Granke,  rented  the  saloon  prop- 
erty on  Eose  street  to  Hattie  Lovejoy  for  a  millinery  store, 
^nd  part  of  the  time  lived  upstairs  with  her  family  over  the 
store,  and  part  of  the  time  on  Caledonia  street.  That  the 
deceased  was  first  known  to  go  with  any  of  Mrs.  Granke's 
family  in  February,  1892,  when  he  took  Tillie,  her  youngest 
daughter,  to  the  theater.  That  he  went  with  her  some  from 
that  time  until  the  Granke  family  moved  to  Chicago,  in  May, 
1892.  That  Tillie  got  married  July  13,  1892.  That  the 
deceased  went  with  Miss  Adeline  M.  Qrcmhe  some  in  the 
winter  of  1892-93.  That  a  witness,  Dunlap,  who  was  in 
the  testator's  office  in  1892,  testifies  that  sometime  in  the 
late  summer  or  early  fall  of  1892  he  opened  a  letter  ad- 
dressed to  the  deceased,  written  by  Adeline^  from  Chicago, 
and  gives  the  substance  of  it  from  memory,  to  the  effect  that 
she  said  to  him :  ^^  I  hope  you  will  excuse  me,  a  stranger, 
for  addressing  such  a  letter  to  you.  I  hope  you  will  excuse 
Tillie  for  what  she  has  done.  You  know  she  is  young  and 
giddy."  He  then  said :  **  It  went  on,  and  asked  if  she  could 
not,  in  effect,  take  Tillie's  place."  He  said  again :  "  It  was 
a  two-page  letter.  It  was  simply  palaver  and  formal.  I 
cannot  tell  you  what  it  was.  It  was  simply  this,  in  numer- 
ous words:  *Will  you  consider  me  in  Tillie's  placet'" 
That  March  24, 1893,  the  testator  went  alone  to  the  office 
of  his  attorney,  and  caused  to  be  drawn  up,  and  then  and 
there  executed,  the  instrument  here  in  dispute,  and  which  in- 
strument is  to  the  effect  that,  after  the  payment  of  his  just 
debts  and  funeral  expenses,  he  gave,  devised,  and  bequeathed 
unto  Miss  Adeline  M.  OramJcey  of  La  Crosse,  all  the  rest, 
residue,  and  remainder  of  his  estate,  both  real,  personal,  and 
mixed.  That  said  instrument  also  contained  this  provision: 
"  (2)  I  have  heretofore  given  to  and  expended  for  my  son 
Frank  AUen  Pierce  a  sufficient  sum.  I  have  not  seen  or 
heard  from  him  in  many  years,  and  do  not  even  know  that 
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he  is  alive,  but,  in  the  event  of  his  being  alive,  I  make  no 
provision  for  him."  That  this  instrument  was  duly  attested 
in  the  presence  of  two  subscribing  witnesses,  and  is  in  all 
respects  the  same  as  the  will  executed  by  him  December  23, 
1892,  being  three  days  before  the  death  of  his  daughter 
Gertie,  except  that  he  had  bequeathed  therein  to  Grertie  a 
legacy  of  $500.  That  just  prior  to  the  will  of  December  23, 
1892,  he  had  been  quite  sick.  That  June  15, 1893,  the  de- 
ceased conveyed  to  Miaa  Adeline  M.  Oranke  lots  2  and  3, 
block  13,  of  the  original  plat  of  the  village  of  North  La 
Crosse,  recorded  July  17,  1893,  reciting  a  consideration  of 
$1,100.  That  June  19, 1893,  the  deceased  was  secretly  mar- 
ried to  Adeline  M.  Granke.  That  July  31, 1893,  the  deceased 
and  Adeline  Jfef.,  his  wife,  conveyed  the  same  lots  to  Ben- 
jamin F.  Bryant^  reciting  a  consideration  of  $5,000,  and  the 
same  was  recorded  August  2,  1893.  That  July  31,  1893, 
Benjamin  F.  Bryant  conveyed,  by  quitclaim  deed,  to  Mrs. 
Adeline  M,  Pierce,  the  same  premises,  reciting  a  consider- 
ation of  $5,500,  and  the  same  was  recorded  August  2,  1893. 
That  February  9, 1894,  the  alleged  testator  died,  leaving  an 
estate  which  the  contestant  claims  to  be  of  the  value  of 
$25,000.  That  August  13,  1894,  the  will  of  March  24, 1893, 
was  admitted  to  probate  in  the  county  court  after  a  con- 
test. 

The  contestant  having  appealed  from  that  judgment  to 
the  circuit  court,  the  case  was  retried,  and  at  the  close  of 
the  trial  the  jury  returned  a  special  verdict,  to  the  effect 

(1)  that  the  will  of  George  H.  Pierce  in  controversy  was 
made,  signed,  witnessed,  and  executed  in  due  form  of  law; 

(2)  that  said  Gleorge  H.  Pierce,  March  24, 1893,  when  the 
proposed  will  was  made,  was  not  of  sound  and  disposing 
mind  and  memory;  (3)  that  George  H.  Pierce,  at  the  time 
of  making  said  will,  was  under  undue  or  improper  influence 
on  the  part  of  Adeline  M.  Oranke,  Caroline  Granke  (the 
mother),  Clara  Granke,  and  Tillie  Granke,  or  one  or  two  of 
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said  persons,  which  influenced  said  Pierce  to  make  the  pro- 
posed will.  Upon  that  verdict,  the  contestant  duly  moved 
for  judgment  disallowing  the  probate  of  the  instrument  as 
the  last  will  of  said  George  H.  Pierce,  deceased;  and  the  pro- 
ponent duly  made  his  motion  that  the  court  disregard  said 
verdict,  and  find  in  favor  of  the  proponent  upon  all  the  issues 
submitted  in  this  case,  and  upon  such  finding  admit  to  pro- 
bate said  instrument,  propounded  as  the  last  will  and  testa- 
ment of  said  George  H.  Pierce,  deceased,  or  else  set  aside 
the  verdict,  and  grant  a  new  trial. 

After  stating  certain  things  which  tended  to  show  the 
mental  capacity  of  the  deceased  at  the  time  of  making  the 
alleged  will,  and  that  it  was  not  procured  by  undue  influence, 
the  trial  court,  among  other  things,  expressed  the  following 
opinion: 

"On  the  other  hand,  there  are  many  circumstances  in 
this  case  which  tend  to  support  the  contention  of  the  con- 
testant on  these  two  propositions.  .  .  .  The  whole  life 
of  the  deceased  has  been  before  the  court,  in  a  measure,  by 
the  testimony  in  this  case;  and  it  clearly  appears  that  his 
manner  of  living  and  his  manner  of  doing  business  and  his 
habits  in  some  respects  were  materially  different  during  the 
last  two  or  three  years  of  his  life  than  they  had- been  before, 
while  he  was  a  resident  of  this  city.  His  associations,  to  say 
the  least,  were  peculiar,  and  the  evidence  tends  to  show  that 
he  associated  with  people  of  questionable  repute;  and  the 
testimony  tends  to  show  that  the  management  and  care  of 
his  entire  property  was  essentially  different  in  the  past  two 
or  three  years  of  his  life  than  it  was  before.  This  question 
was  submitted  to  the  jury,  and  the  jury  in  this  case  have 
found  that  these  changes  in  the  method  of  doing  business, 
and  changes  in  the  character  of  his  associates,  show,  from 
the  facts  and  circumstances  in  this  case,  that  he  was  not  in 
his  usual  sane  mind.  The  evidence  on  this  point  is  conflict-' 
ing.    There  is  evidence  which,  if  taken  as  true  and  consid- 
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«red  as  true,  certainly  establishes  the  proposition  that  he  was 
of  sufficient  mind  and  disposing  memory  to  make  a  valid 
-will,  and  there  is  other  evidence  in  this  case  which,  if  true, 
is  sufficient  to  support  the  contention  of  the  contestant  in 
this  case  that  be  was  not  of  sufficient  mental  capacity  to 
make  a  valid  will  at  this  time.  The  controversy  and  this 
dispute  upon  the  evidence  in  this  case  was  submitted  to  the 
jury. 

"  The  case  was  quite  carefully  tried,  fully  considered,  ably 
argued,  and  the  jury,  in  passing  upon  this  matter,  have 
found,  as  a  matter  of  fact,  that  he  was  not  of  sufficiently 
sound  mind  and  disposing  memory  at  the  time  this  will  was 
made  to  make  a  valid  will.  And  the  question  now  comes  as 
to  whether  the  court  shall  disregard  this  finding  of  the  jury, 
and  set  this  finding  aside  on  this  controverted  question,  and 
declare  and  decree  that  he  was  of  sufficient  mental  capacity 
to  make  a  valid  will  at  that  time.  ...  In  view  of  this 
<;ontradictory  testimony,  the  court  is  inclined  to  think,  and 
the  judgment  of  the  court  is,  that  the  verdict  of  the  jury 
should  be  respected,  and  that  the  court  should  be  guided,  in 
a  measure,  as  far  as  the  facts  are  concerned,  by  the  deter- 
mination of  twelve  jurors  upon  this  controverted  part  of  the 
testimony. 

*'  Further,  as  to  the  question  of  undue  and  improper  in- 
fluence on  the  part  of  Miss  Oranke:  This  is  one  of  the  im- 
portant features  of  this  case.  Taking  any  part  of  the 
testimony  alone,  the  court  is  unable  to  say  that  any  single 
circumstance  of  itself  is  sufficient  to  support  the  finding  of 
the  jury  that  there  was  undue  influence  exerted  upon  Mr. 
Pierce  at  the  time  this  will  was  made.  But  there  are  many 
circumstances  which  tend  to  show  that  there  might  be  undue 
influence,  and  the  jury  have  found,  from  all  the  evidence  in 
this  case,  and  from  the  circumstances  that  were  shown  on 
the  trial  by  several  witnesses, — taking  these  circumstances 
together, —  they  formed  the  opinion,  and  so  expressed  it  in 
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their  verdict,  that  there  was  such  undue  inflaenoe  exerted 
upon  Mr.  Pieroe  at  this  time  by  Miss  GranSe  that  it  was 
not  the  will  of  Mr.  Pierce,  but  was  the  will  of  Miss  Granksj 
that  was  made  on  the  24th  of  March,  1893,  by  the  deceased. 
On  this  branch  of  the  case  there  is  plenty  of  evidence  which 
supports  the  finding,  and  there  is  evidence  which,  if  true, 
supports  the  proposition  contended  for  by  the  contestant  in 
this  case.;  and  on  this  controverted  part  of  the  evidence  the 
jury  have  found,  as  a  matter  of  fact,  that  she  did  exercise 
such  undue  influence  upon  the  deceased  that  this  instrument 
was  not  the  instrument  of  the  deceased,  but  was  rather  her 
will  and  her  request,  and  that  the  influence  was  undue.  So 
that  the  judgment  of  the  court  is  that  this  finding  of  the 
jury  on  this  controverted  evidence  should  be  respected  by 
the  court,  and  that  this  finding  should  aid  the  court  in  de- 
termining what  the  fact  is  in  this  case;  and,  guided  by  the 
verdict  of  the  jury,  the  court  is  of  the  opinion  that  the  ver- 
dict of  the  jury  shall  be  adopted  and  considered  by  the  court 
as  the  finding  of  the  court  upon  these  two  motions;  and,  as 
such,  the  motion  of  the  contestant  will  be  granted  in  this 
ease,  that  the  probating  of  the  will  be  refused,  and  the  pro- 
^atiag  of  the  will  be  disallowed;  that  judgment  be  rendered 
that  the  proposed  will  be  declared  not  the  proposed  will  and 
testament  of  the  deceased." 

From  the  judgment  entered  pursuant  to  the  verdict  and 
the  findings  of  the  court,  the  proponent  and  the  legatee 
named  in  the  will  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  I>osey  <&  Woodward^ 
a,nd  oral  argument  by  B.  F.  Bryant  and  G.  M.  Woodward. 
They  contended  that  there  was  no  affirmative  evidence  of 
undue  influence,  and  that  evidence  of  the  reputation  of  the 
sole  legatee  for  chastity  was  improper  and  did  not  tend  to 
prove  undue  influence.  That  such  influence  will  be  pre- 
sumed when  parties  live  in  immoral  relations  is  not  the 
law.  Main  v.  Ryder ^  84  Pa.  St  317,  336;  Wainwrigh£s 
VouW— 22 
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Appeal^  89  id.  220;  Beilhrtm'a  Estate,  9  Pa.  Co.  Ct.  R.  350. 
That  fact  may  be  considered  only  in  connection  with  aflBrma- 
tive  evidence.  MaUer  of  Mondoffa  WiUy  110  N.  Y.  450, 
456;  Kessinger  v.  Kesainger,  37  Ind.  340;  Monroe  v.  Bar- 
day,  17  Ohio  St.  302,  314,  317;  Davia  v.  CalveH,  5  Gill 
&  J.  269;  McClure  v.  McGlure,  86  Tenn.  173.  The  admis- 
sion of  testimony  as  to  the  habits,  conduct,  and  bearing  of 
the  testator,  and  of  his  declarations  was  improper.  So,  also, 
was  the  refusal  to  allow  a  physician  to  testify  as  to  his  sanity. 
Eraser  v.  Jeimison,  42  Mich.  209,  224;  Denning  v.  Butcher, 
91  Iowa,  425;  Will  of  Jenkins,  43  Wis.  610. 

For  the  respondent  there  were  separate  briefs  by  Winter, 
Esch  dk  Winter  and  Bleehman,  Bloomingdale  <&  Bergh,  and 
oral  argument  by  A^  E.  Bleehman  and  F.  Winter. 

Oassoday,  0.  J.  A  general  outline  of  the  facts  in  the  case 
and  a  considerable  portion  of  the  opinion  of  the  trial  court 
have  been  given.  The  testimony  is  voluminous.  Several 
exceptions  are  taken  to  the  admissions  of  testimony.  As- 
suming that  some  of  the  exceptions  are  well  taken,  yet,  as 
the  verdict  in  such  a  case  has  substantially  the  same  effect 
as  a  verdict  on  a  feigned  issue  in  chancery,  it  is  manifest 
that  such  exceptions  cannot  work  a  reversal.  In  re  Jack- 
man' sWill^  26  Wis.  104;  Chafin  Will  Case,  32  Wis.  557,  56»; 
Wright  v.  Jackson,  59  Wis.  584;  Loughney  v.  Loughney,  87 
Wis.  101.  Ti^is  is  the  well-settled  rule  in  equity  cases.  The 
rule  is  recognized  by  counsel  for  the  appellants,  for  they  say 
that  they  make  these  assignments  of  error  "  simply  as  the 
most  convenient  way  of  exhibiting  to  this  court  the  peculiar- 
ities of  the  trial,  and  the  circumstances  under  which  the 
court  reached  its  conclusions,"  and  ^^  that  this  court  will  pass 
upon  the  whole  record,  and,  excluding  improper  testimony 
from  consideration,  will  determine  whether  the  judgment 
is  to  stand."  The  declarations  of  the  deceased  were  cer- 
tainly competent  evidence  on  the  subject  of  his  mental 
capacity. 
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TTpon  the  question  of  the  mental  capacity  of  the  deceased, 
the  trial  court,  among  other  things,  in  effect  said  that,  dur- 
ing the  last  two  or  three  years  of  his  life,  his  manner  of  liv- 
ing and  his  manner  of  doing  business  and  his  habits  in  some 
respects  were  materially  different  than  previously.  Such 
changes  are  frequently  evidence  of  impaired  and  enfeebled 
intellectual  faculties,  which  are  liable  to  end  in  mental  decay 
and  idiocy.  The  trial  court,  upon  this  point,  further  said: 
"  There  is  evidence  which,  if  taken  as  true  and  considered  as 
true,  certainly  establishes  the  proposition  that  he  was  of 
sufficient  mind  and  disposing  memory  to  make  a  valid  will, 
and  there  is  other  evidence  in  this  case  which,  if  true,  is 
sufficient  to  support  the  contention  of  the  contestant  in  this 
case  that  he  was  not  of  sufficient  mental  capacity  to  make  a 
valid  will  at  this  time."  Consequently,  the  court  acquiesced 
in  the  verdict  of  the  jury,  and  held  that  the  deceased  did 
not  have  the  mental  capacity  to  make  a  valid  will  at  the 
time  the  instrument  in  question  was  executed.  We  have 
grave  doubt  as  to  this  conclusion  from  the  evidence  upon 
the  mere  question  of  the  mental  capacity  of  the  deceased  to 
make  a  valid  will  had  no  undue  influence  been  brought  to 
bear  upon  him.  But  such  impaired  and  enfeebled  condition 
of  his  mind  necessarily  made  him  more  susceptible  to  such 
influence.  It  is  upon  this  theory  that  prior  and  subsequent 
declarations  of  the  testator  are  admissible  in  evidence  on  the 
question  of  undue  influence.  True,  such  declarations  are 
not  evidence  that  extraneous  and  undue  influence  was  actu- 
ally exerted,  but  were  to  prove  or  disprove  the  capacity  of 
the  testator  to  discover  and  resist  importunities,  flatteries, 
or  other  acts  tending' to  undue  influence.  The  weaker  or 
more  susceptible  the  mind  of  the  testator,  the  less  artifice 
will  be  required  to  mislead,  pervert,  or  deceive  it.  As  said 
in  another  case,  undue  influence  ^^  is  a  subtle  species  of  fraud, 
whereby  mastery  is  obtained  over  the  mind  of  the  victim 
by  insidious  approaches,  seductive  artifices,  or  other  species 
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of  circumvention.  From  tha  very  nature  of  such  influence, 
the  evidence,  generally,  is  wholly  or  almost  wholly  circum- 
stantial. The  questions  to  be  considered  are  not  confined 
to  the  conduct  of  the  favored  legatee  and  his  friends,  consti- 
tuting the -alleged  undue  iuSaence,  but  extend  to  the  suscep^ 
tibility  of  the  testator  to  the  peculiar  influences  brought  to 
bear  upon  him,  and  his  capacity  to  discover  and  resist  such 
approaches  and  importunities.  The  previous  relations, 
friendships,  and  intercourse  between  the  testator  and  the 
several  parties  concerned,  and  the  physical  and  mental  con- 
ditions of  the  testator,  therefore,  as  well  as  the  circum- . 
stances  under  which  the  will  was  executed,  are  important 
to  be  considered."  WiU  of  Slinger,  72  Wis.  27.  The  brief  of 
counsel  for  the  proponent  and  legatee  concedes  that  ^*  some 
of  the  testimony  given  on  both  sides  tends  to  show  that  the 
testator  was  habitually  loose  and  immoral  in  his  relation 
with  women.  It  also  appears  that  for  several  years  before 
his  death  he  was  troubled  with  disease  of  the  bladder  and 
urinary  organs,  from  which  at  different  times  he  suffered 
intensely,  and  that  he  was  very  emotional."  When  passion 
has  the  mastery,  the  intellectual  faculties  are  naturally 
weakened,  and  the  judgment  and  power  of  volition  im- 
paired. Especially  is  this  true  when  the  victim  has  a  disease 
which  stimulates  the  passion.  It  can  serve  no  purpose  to 
recite  evidence  on  this  question.  The  trial  court  said :  "  His 
associations,  to  say  the  least,  were  peculiar,  and  the  evidence 
tends  to  show  that  he  associated  with  people  of  question- 
able repute;"  and  further  said  that  the  jury  ^^ formed  the 
opinion,  and  so  expressed  it  in  their  verdict,  that  there  was 
such  undue  influence  exerted  upon  -Mr.  Pierce  at  this  time 
by  Miss  Granke  that  it  was  not  the  will  of  Mr.  Pierce,  but 
the  will  of  Miss  OranJce^  that  was  made  on  the  24th  day  of 
March,  1898,  by  the  deceased.  On  this  branch  of  the  case 
there  is  plenty  of  evidence  which  supports  the  finding, 
and  there  is  evidence  which,  if  true,  supports  the  proposi- 
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tion  contended  for  by  the  contestant  in  this  case;  and  on 
this  controverted  part  of  the  evidence  the  jury  have  found, 
as  a  matter  of  fact,  that  she  did  exercise  such  undue  in- 
fluence upon  the  deceased  that  this  instrument  was  not  the 
instrument  of  the  deceased,  but  was  rather  her  will  and  her 
request,  and  that  the  influence  was  undue."  And  so  the 
finding  of  the  jury  upon  that  question  is  adopted  as  the 
'finding  of  the  court.  It  is  to  be  remembered  that  ^Uhe 
.  influence  of  an  unlawful  relationship  is  naturally  and  ordi- 
narily unlawful,  in  so  far  as  it  respects  testamentary  dispo- 
sitions favorable  to  the  unlawful  relationship,  and  unfavor- 
able to  the  lawful  heir.  This  was  so  held  in  a  case  where 
the  testator  was  living  in  adulterous  intercourse  with  the 
mother  of  the  beneficiaries.  Dean  v.  Negley^  41  Pa.  St.  312. 
This  is  somewhat  similar  in  principle  to  the  case  at  bar." 
WiU  of  Slinger^  72  Wis.  35.  See,  also,  Leighton  v,  Orr^  44 
Iowa,  679.  We  do  not  feel  justified  in  disturbing  the  finding 
of  the  fact  of  undue  influence,  thus  sanctioned  by  both  the 
court  and  the  jury.  They  certainly  had  far  better  opportu- 
nities for  weighing  the  evidence,  and  rendering  an  accurate 
conclusion  as  to  the  facts,  than  this  court;  and,  after  care- 
ful consideration,  we  are  constrained  to  follow  and  sanction 
their  judgment.    Moore  v.  McDonald^  68  Md.  321. 

The  error  assigned  for  excluding  a  portion  of  the  testi- 
mony of  the  physician  who  attended  the  deceased,  by  reason 
of  the  provisions  of  sec.  4075,  R.  S.,  must  be  overruled,  for 
the  reasons  given  in  an  opinion  filed  herewith  by  Mr.  Justice 
PiNNEY,  in  Boyle  v.  N.  W.  Mut  JS.  Asso.j  cmte^  p.  312.  Other 
errors  are  assigned,  but  it  is  believed  that  they  are  substan- 
tially covered  by  what  has  already  been  said. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

On  March  24, 1897,  on  motion  of  the  appellants,  an  order 
was  entered  making  the  taxaj^le  costs  of  both  parties  in  this 
court  payable  out  of  the  estate. 
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to4  ^M  V3.  BuBDioK  and  another,  Respondents. 

Fdmiary  4 — February  £S,  1897. 

Appeal,  dismissal  for  insufficient  return. 
* 
Unless  the  affidavits  on  whioh  the  oourt  below  acted  in  making  the 
order  appealed  from  are  returned  with  the  record,  the  supreme 
court  will  dismiss  the  appeal,  even  though  they  had  never ^been 
filed  in  the  court  below.    AU  papers  must  come  to  that  court 
under  the  certificate  of  the  clerk  of  the  lower  court  and  cannot  ^ 
be  filed  for  the  first  time  in  the  supreme  court 

Appeal  from  ku  order  of  the  circuit  court  for  Waupaca 
county :  Chas.  M.  Webb,  Circuit  Judge.    Appeal  dismissed. 

This  was  an  action  of  replevin  to  recover  possession  of  a 
stationary  engine  which  formed  the  motive  power  of  an 
electric  lighting  plant  at  New  London.  Judgment  by  de- 
fault was  rendered  for  the  plaintiff,  adjudging  return  of  the 
engine  or  the  recovery  of  $1,200,  the  adjudged  value,  in  case 
delivery  could  not  be  had.  The  judgment  was  paid  two 
days  later  by  one  Sherman,  the  owner  of  the  real  estate. 
It  appears  that  afterwards  the  defendants  moved  upon  affi- 
davits for  an  order  vacating  the  judgment.  The  motion 
was  opposed  and  counter  affidavits  filed,  and  on  March  6, 
1896,  the  court  made  an  order  that  the  plaintiff  pay  the  de- 
fendants $206.60,  with  motion  costs,  within  twenty  days,  or 
that  in  default  of  such  payment  the  judgment  be  vacated. 
From  this  order  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Oerrit  T.  Thorn j 
attorney,  and  W.  W.  Oilman^  of  counsel,  and  oral  argument 
by  Mr,  Oilman. 

For  the  respondents  the  case  was  submitted  on  a  brief  by 
Cate^  SanhorUy  Lamoreaux  ds  Parle 

WmsLow,  J.  The  affidavits  upon  which  the  order  ap- 
pealed from  was  founded  are  not  returned  with  the  record, 
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and  it  aflBrmatively  appears  by  the  certificate  of  the  clerk 
that  they  were  never  filed.  Thus  the  papers  upon  which 
the  court  acted  in  making  the  order  are  not  before  us.  In 
such  case  it  is  well  settled  that  the  court  will  dismiss  the 
appeal  because  the  return  is  insufficient  to  enable  the  court 
to  review  the  order  appealed  from.  Glover  v.  Wells  <&  M. 
Chain  Co.  93  Wis.  13.  It  is  the  appellant's  duty  to  see  that 
the  proper  return  is  made  to  this  court.  He  could  have  ob- 
tained an  order  authorizing  the  filing  of  copies  in  case  the 
originals  were  lost  or  withheld  from  the  files.  R  S.  sec. 
2835.  Two  packages' of  papers  were  produced  on  the  argu- 
ment)  with  the  assurance  that  they  were  the  motion  papers 
or  copies  of  the  motion  papers  used  below,  and  request  was 
made  that  they  be  filed  ih  this  court  and  considered  on  this> 
appeal  We  cannot  do  this.  In  appeal  cases  all  papers  es- 
sential to  the  record  must  come  to  this  court  under  the  cer- 
tificate of  the  derk  of  the  court  below.  Tyson  v.  Tyson,  94 
Wis.  225. 
JBy  the  Court. —  Appeal  dismissed. 


VTTT.Taim  and  another,  Administrators,  Bespondents,  vs. 
Thompson,  Administratrix,  Appellant. 

February  4 — February  tS,  1897. 

Agency:  Evidence:  Error,  when  harmUss. 

1.  In  an  action  for  the  price  of  sleds  aUeged  to  have  been  sold  by  M. 
to  Q.  on  his  representation  that  he  was  authorized  by  T.,  deceased, 
of  whom  the  defendant  is  administratrix,  to  buy  them  in  his 
name,  he  giving  an  order  on  T.  for  the  price,  held,  that  letters 
written  by  T.  to  M.  after  he  had  been  notified  of  the  purchase,  in 
the  first  of  which  he  asked  for  time  for  payment^  in  the  second 
of  which,  written  four  months  later,  he  promised  to  send  the 
money  soon,  and  in  the  third,  some  two  months  later,  he  asked  M. 
U>  come  to  his  place  if  Q.  had  pot  paid  for  the  sleds,  and  they 
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would  determiiie  what  should  be  done,  though  not  constituting' 
any  part  of  the  contract^  were  competent  evidence  as  to  Q.'s  au- 
thority  to  buy  the  sleds  on  the  credit  of  T.,  to  be  considered  by  the 
jury  for  what  they  were  worth  in  connection  with  all  the  other 
evidence. 
d.  The  exclusion  of  an  answer  to  a  question  asking  an  explanation  of 
letters  put  in  evidence,  if  error,  is  harmless  where  the  witness  had 
already  testified  fully  as  to  all  that  the  question  was  calculated 
to  elicit 

Appeal  from  a  jndgment  of  the  circuit  pourt  for  Waupaca 
county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed, 

Tbia  action  was  brought  for  the  recovery  of  the  price  or 
▼alue  of  four  sets  of  logging  sleighs,  amounting  to  $200,  al- 
leged to  have  been  sold  by  the  plaintiffs'  intestate,  Ira  Mil- 
lerd,  in  his  lifetime,  to  H.  D.  Quant,  at  the  special  instance 
and  request  of  Ira  Thompson,  in  his  lifetime,  and  the  answer 
was  a  general  denial.  At  the  trial,  before  a  jury,  H.  D. 
Quant  testified  that  Ira  Thompson,  the  defendant's  intestate, 
sent  him  to  New  London  to  see  Millerd,  and  to  buy  the  sleds* 
of  him.  Four  sets  were  spoken  of,  but  more  if  he  needed 
them.  That  l\e  bought  them  by  Thompson's  orders,  and  that 
he  was  acting  ^  his  agent,  and  communicated  that  fact  to 
Millerd,  and  the  price  agreed  on  was  $50  a  set.  That  he 
gave  Millerd  an  order  on  Thompson,  and  told  him  that  be 
would  want  some  time  on  the  sleighs.  On  cross-examina- 
tion be  testified  he  expected  he  bought  those  sleds  for  bis 
own  benefit,  but  by  the  order  of  Mr.  Thompson,  for  whom 
he  was  logging  and  with  whom  he  had  a  contract,  by  which 
he  was  to  put  in  certain  timber.  He  was  not  putting  in  the 
timber  by  the  thousand,  but  by  the  cord.  That  it  was  palp 
wood.  That  he  did  not  tell  Millerd  that  he  was  buying 
these  sleds  for  Thompson,  or  buying  them  for  himself,  either 
way.  He  did  not  know  that  the  question  was  asked,  but 
told  him  that  he  was  sent  there  to  buy  them  by  Mr.  Thomp- 
son* That  be  thought  be  gave  him  to  understand  that  he- 
was  buying  theni  as  Thompson's .  agent.    This  was  £)ecom> 
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ber  20, 1892.  On  the  23d  of  December,  1892,  Qaant  wrote 
to  Thompson  a  letter  in  which  he  said :  ^'  I  bought  four  sets 
of  sleighs  of  Millerd,  and  gave  him  an  order  on  yon ;  he  will 
give  you  time  on  them."  Thompson  thereupon  wrote  to 
Millerd,  December  24th,  saying  it  would  be  an  accommoda- 
tion for  him  "  to  wait  until  I  begin  to  draw  some  pay  from 
my  pulp  wood,  which  will  be  in  the  course  of  about  thirty 
days,  when  I  can  pay  you  in  full."  April  25th  Millerd  wrote 
Thompson,  referring  to  the  last  letter,  and  asking,  "  Do  3^ou 
want  any  longer  time?  If  so,  please  state  what."  April  27, 
1893,  Thompson  wrote  to  Millerd,  in  reply,  saying:  "  If  it  is 
perfectly  satisfactory  to  you,  I  would  like  to  give  you  a  note 
for  six  months,  bearing  interest.  If  it  was  convenient  for 
me  to  pay  it  now,  I  would  not  ask  this;  but  if  you  prefer 
any  different  arrangement  I  will  try  and  make  it.  Write 
and  let  me  know  what  you  can  do."  A  letter  dated  Septem- 
ber 7, 1893,  from  Thompson  to  Millerd,  in  repl}^  to  one  from 
Millerd  of  the  6th  of  September,  was  to  the  effect  that  "  it 
will  be  impossible  to  send  it  this  week,  but  as  soon  as  I  can 
collect  in  some  I  will  send  it  to  you."  December  6, 1893, 
Thompson  wrote  to  Millerd :  "  Has  Quant  settled  with  you 
for  those  sleds?  If  not,  I  want  you  to  get  what  you  can  out 
of  the  sleds,  and  the  balance  is  what  I  consider  you  can  hold 
me  for.  If  he  has  not  settled  for  them,  please  come  down 
and  let  me  know,  and  we  will  talk  it  over  and  conclude  what 
is  best  to  be  done."  Evidence  was  given  tending  to  show 
that  A,  W.  Millerdj  son  of  Ira  Millerd,  acted  as  agent  for 
bis  father  about  his  business  during  the  latter  part  of  his 
life,  and  he  testified  to  a  conversation  between  himself  and 
Quant  at  the  time  the  sleds  were  purchased,  in  which  the  lat- 
ter said  that  he  wanted  the  sleds  for  Mr.  Thompson,  and  said 
that  Thompson  would  pay  for  them,  and  that  he  subsequently 
notified  Thompson,  by  letter  of  December  23, 1892;  that  in 
the  spring  of  1893  he  had  a  conversation  with  Thompson  in 
relation  to  the  sleds,  in  which  the  latter  said  that  Quant  was 


Digitized  by 


Google 


346  SUPKEME  COURT!  OF  WISCONSIN.  [95 

4 

MiUerd  and  aDother  ▼&  Thompson. 

behind  in  his  logging  bnsiness  with  him,  and  that  he  was 
willing  to  pay  for  the  sleds,  but  that  he  would  like  to  have 
him  assist  him  in  getting  possession  of  the  sleds,  and  having 
them  turned  over  from  Quant  to  himself,  and  asked  for  more 
time;  that  the  letter  he  addressed  to  Thompson  notified  him 
.  of  the  transaction,  and  that  Quant  had  the  sleds,  and  that  he 
had  said  Thompson  would  pay  for  them ;  that  he  could  not 
give  the  exact  language.  Another  letter  was  put  in  evidence 
from  MiUerd  to  Thompson,  dated  May  13, 1893,  stating  that 
Quant's  order  on  Thompson  was  dated  December  21, 1892, 
•on  demand,  and  proposing  to  take  a  note,  with  six  ^r  cent, 
interest  from  February  15th  up  to  the  time  he  could  best 
pay,and  Millerd  testified  that  Thompson  accepted  that  order. 
The  defendant  testified  in  his  own  behalf,  as  to  the  con- 
tract between  himself  and  Quant,  in  regard  to  cutting,  piling, 
and  hauling  pulp  wood  by  the  cord.  He  denied  that  he  had 
authorized  Quant  or  sent  him  to  Millerd  to  buy  sleds;  that  he 
knew,  December  23,  1892,  that  he  had  bought  sleds  of  Mil- 
lerd and  given  him  an  order  on  himself;  that  it  was  pre- 
sented by  Ira  Millerd,  but  he  did  not  accept  it,  and  that  he 
was  not  then  owing  Qna^t  anything.  He  testified  to  hav- 
ing received  the  letter  from  Millerd,  to  the  effect  that  he 
had  sold  Quant  the  sleds,  and  he  had  given  him  an  order  on 
him  (Thompson);  that  that  was  the  way  the  letter  read,  he 
thought.  He  was  asked  what  explanation  he  made  in  re- 
gard to  paying  the  order  when  presented.  This  was  objected 
to,  and  the  objection  sustained.  He  testified  that  at  the 
time  he  wrote  the  letter  of  December  24, 1892,  he  did  not 
know  that  Quant  had  represented  to  Millerd  that  he  had 
bought  those  sleds  for  the  defendant;  that  at  the  time  this 
was  written  Quant  came  down  there,  and  represented  that 
he  had  1,500  or  1,600  cords  cut,  and  there  would  have  been 
something  coming  to  him  if  he  had  had  that  amount  out, 
^'  and  it  was  on  the  strength  of  that  I  promised,  but  he  did 
not  have  it  cut,  nor  half  of  it."     "  Q.  This  letter  was  writ- 
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ten,  then,  upon  the  presumption  that  he  had  that  there,  and, 
if  he  had,  you  would  have  paid  it  out  of  what  was  due 
him?"  Objected  to  as  leading  and  incompetent,  and  the 
court  excluded  the  testimony,  ruling  that  the  letter  was  the 
best  evidence  of  what  was  said.  That  Arthur  MiUerd  and 
Quant  in  the  spring  came  to  see  him  about  making  a  bill  of 
sale  of  the  sleds  from  Quant  to  defendant,  and  he  told 
Arthur  MiUerd  he  would  pay  for  them.  That  he  said, "  If  I 
was  going  to  pay  for  the  sleighs,  I  wanted  the  sleighs,"  and 
he  claimed  that  he  had  sold  them  to  Quant.  Quant  claimed 
he  needed  the  sleighs,  and  wanted  him  to  pay  for  them. 
Quant  refused  to  give  the  sleighs  to  him.  Millerd  repre- 
sented he  had  sold  them  to  Quant.  That  his  promise  in  the 
letter  to  pay  for  the  sleighs  was  made  upon  the  strength  of 
Quant's  representation  of  having  so  much  pulp  wood  cut. 
That  promise  was  predicated  upon  the  fact  that  the  sleds 
were  delivered  to  Mr.  Quant,  so  far  as  Millerd  was  con- 
cerned. That  he  promised  to  pay  because  Quant  repre- 
sented he  had  got  so  much  pulp  wood  cut  there,  but  he  did 
not  convey  that  information  to  Millerd  before  writing  the 
letter  to  him  which  contained  the  promise. 

A.  TT.  MiUerd^  in  rebuttal,  testified  that  he  understood 
Thompson  to  say  that  he  had  sent  Quant  up  to  buy  the 
sleighs  for  him  (Thompson),  and  that  Thompson  said  he 
would  pay  for  them,  and  denied  having  said  that  he  sold 
the  sleds  to  Quant.  Quant,  being  called  on  behalf  of  the 
defendant,  testified  that  he  bought  these  sleds  for  himself 
as  well  as  for  Thompson ;  that  there  was  nothing  said  about 
his  being  sent  there  by  Thompson  to  buy  them;  that  he  did 
not  say  anything  to  Millerd  about  being  sent  there  by 
Thompson  to  buy  them,  and  that  the  witness  did  not  prom- 
ise to  pay  Millerd  for  them ;  that  he  had  not  represented 
anything  to  Millerd  more  than  that  he  was  sent  there  to  buy 
sleds  of  him,  if  he  could  find  any  that  suited  him;  that  he 
^d  the  sleds  for  the  benefit  of  Mr.  Thompson  as  well  as 
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himself,  as  he  anderstood  it;  that  he  considered  that  it  was 
at  Thompson's  risk  he  was  buying  them  of  Millerd,  and  for 
that  reason  he  gave  the  order  on  Thompson,  and  because  he 
was  authorized  to  do  so, —  to  buy  the  sleds  of  Millerd, —  if 
he  could  find  those  that  suited  him.  On  cross-examination 
he  said  that  it  was  a  part  of  his  contract  with  Thompson 
that  he  (Thompson)  was  to  furnish  him  with  sleighs, — that 
is,  buy  them  for  him, —  and  they  were  to  be  charged  to  him, 
of  course,  but  he  (Thompson)  was  to  pay  for  them. 

The  court  charged  the  jury  that  if  by  the  fair  weight  of 
the  evidence  they  believed  that  the  defendant  authorized  and 
empowered  Quant  to  represent  to  Millerd  that  he  (Thomp- 
son) desired  or  was  willing  that  he  (Millerd)  should  deliver 
the  sleds  mentioned  to  Quant,  on  the  credit  of  the  defendant, 
that  he,  the  defendant,  would  be  responsible  and  pay  for 
the  sleds  so  delivered;  that  Quant  so  represented  to  Millerd, 
and  Millerd,  believing  and  acting  upon  the  representations, 
agreed  with  Quant  upon  the  sleds  to  be  delivered,  and  the 
price  thereof,  and  delivered  the  same  upon  the  credit  of  the 
defendant, —  in  such  case  the  transaction  amounted  to  a  pur- 
chase of  the  sleds  by  the  defendant,  who  would  be  liable  to 
Millerd  for  the  contract  price,  as  fully  as  if  the  defendant 
had  personally  made  the  contract  and  himself  received  s 
delivery  of  the  sleds,  and  in  such  event  the  plaintiffs  would 
be  entitled  to  a  verdict.  That  if  Quant  was  not  authorized 
in  any  way  by  the  defendant  to  represent  to  Millerd  that  he 
desired  to  buy,  or  was  willing  to  purchase  or  become  respon- 
sible for,  the  sleds,  or  desired  that  Millerd  should  sell  or 
part  with  the  sleds  on  the  credit  of  the  defendant,  and  if 
the  defendant  did  not  authorize  Quant  to  make  the  purchase 
on  his  (defendant's)  credit,  in  such  case  Quant's  representa- 
tions to  Millerd  —  that  is,  that  he  had  such  authority  — 
could  not  and  did  not  bind  the  defendant,  and  in  that  event 
the  plaintiffs  could  not  recover,  if  the  representations  were- 
not  shown  to  have  been  made  by  dii'ection  of  the  defendants 
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That  the  letters  introdaced  in  evidenoe  did  not  of  themselves 
-constitute  a  contract,  and,  without  the  aid  of  other  evidence, 
render  the  defendant  liable  to  the  plaintiffs  in  the  action ; 
but  the  letters  were  competent  evidence  for  what  the  jury 
should  deem  them  worth,  in  connection  with  the  remainder 
of  the  entire  evidence,  in  determining  whether  or  not  the 
original  transfer  of  the  sleds  by  Millerd  was  in  fact  upon 
the  credit  of  the  defendant,  and  pursuant  to  authority  given 
by  the  defendant  to  Quant  to  purchase  them  upon  defend- 
ant's credit. 

The  jury  found  for  the  plaintiffs  in  the  sum  of  $200,  and 
:a  motion  for  a  new  trial  was  made,  on  the  ground  that  the 
verdict  was  against  the  evidence,  and  for  errors  in  the  charge, 
:and  in  refusing  to  receive  evidence  offered  by  the  defendant 
to  explain  the  language  used  in  the  letter  of  the  24th  of  De- 
•cember,  1892,  and  other  letters  written  by  the  defendant. 
The  motion  was  overruled,  and  plaintiffs  had  judgment. 
The  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Gerrit  T.  Thorny 
attorney,  and  W.  W.  Oilman^  of  counsel,  and  oral  argument 
by  W.  W.  CrUman.  They  argued,  inte^  alia,  that  an  agent'i^ 
authority  cannot  be  established  by  the  statements  or  admis- 
sions of  the  agent  himself,  and  here  there  ytM  no  other  evi- 
dence thereof,  though  the  agency  was  denied  by  the  alleged 
principal  Graver  dk  Baker  S.  M.  Co.  v.  Polhemu%y  34  Mich. 
^47;  Baeofi  v.  Johnson^  66  id.  182;  McCurty  v.  Straus^  21 
La.  Ann.  692;  Kdly  v.  Estate  of  Strong^  68  Wis.  162, 157. 
Evidence  should  have  been  received  to  explain,  by  the  cir- 
cumstances under  which  they  were  written,  the  letters  put 
in  evidence,  they  not  being  part  of  the  res  gestm.  Lamon 
V.  J^renchy  28  Wis.  37;  BookweU  ^.  Mut.  Z.  Ins.  Co.  21 
id.  648,  555;  I^oble  v.  Epperl/y^  6  Ind.  468;'  Bank  v.  Ken- 
nedy^ 17  Wall  19;  Knapp  v.  Harden^  1  Gale,  47;  Sourse  v. 
Marahally  23  Ind.  194;  Boe  v.  Bay,  7  Carr.  &  P.  705;  JSnas 
V.  TutOe^  3  Conn.  250;  Bwsell  v.  FrUhie^  19  id.  205;  Carter 
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V.  Btcchannon,  3  (Ja.  613.  It  was  error  to  instruct  the  jury 
that  they  might  infer  authority  from  those  letters.  1  Greenl. 
Ev.  §  13,  note  2;  Stephen's  Dig.  of  Ev.  (Chase's  ed.),  note  VI 
on  articles  11,  12;  1  Eice,  Ev.  §  34. 

For  the  respondents  there  was  a  brief  hyJ^dkera,  Goldberff 
<b  AaronSy  attorneys,  and  George  Hoxie^  of  counsel,  and  oral 
argument  by  C.  W.  Felker. 

PiNNBT,  J.  1.  The  principal  question  in  this  case  is  whether 
Quant  had  authority  from  the  defendant's  intestate,  Thomp- 
son, to  buy  the  sleds  on  his  credit  and  account,  and  whether 
they  were  accordingly  in  fact  sold  by  Millerd  on  his  credit 
and  account.  This  involved,  of  course,  the  question  of 
Quant's  agency  to  purchase  the  sleds  on  the  credit  and  ac- 
count of  the  defendant  Thompson.  This  issue,  and  the  law 
applicable  to  it,  was  clearly  explained  by  the  court  to  the 
jury,  and  no  exceptions  were  taken  to  the  leading  portion 
of  the  charge.  flThere  was  sufficient  evidence  to  warrant 
the  jury  in  finding  the  verdict  for  the  plaintiffs.  It  is  amply 
siHstained  by  the  evidence.  We  cannot  consider  whether  it 
is  contrary  to  the  weight  of  evidence. 

2.  It  was  agreed  by  counsel  for  both  parties  that  the  let- 
ters of  themselves  did  not  constitute  a  contract  between  the 
parties  of  the  purchase  and  sale  of  the  sleds;  that  they  were 
not  writings  of  a  contractual  character, —  and  the  court  so 
instructed  the  jury,  and,  further,  that  the  letters  were  com- 
petent evidence  for  what  the  jury  should  deem  them  worth,, 
in  connection  with  the  remainder  of  the  evidence,  in  deter- 
mining whether  or  not  the  original  transfer  of  the  sleds  by 
Millerd  to  the  defendant's  intestate  was  in  fact  upon  the 
credit  of  the  defendant,  and  pursuant  to  authority  given  by 
him  to  Quant  to  purchase  them  upon  the  credit  of  the  de- 
fendant. It  is  said  that  this  instruction  was  equivalent  to 
saying  to  the  jury  that,  while  the  letters  did  not  render  the 
defendant  liable  and  did  not  constitute  a  contract,  the  jury^ 
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might  infefr  from  thorn  that  the  defendant  aathorized  Qaant 
to  purchase  the  sleds  on  his  credit.  Qnant  so  represented 
to  Millerd,  and  Millerd,  on  the  faith  of  such  representation, 
let  Quant  hav-e  the  sleds  on  Thompson's  credit.  The  testi- 
mony of  Quant,  A.  W.  Millerd,  the  son  of  the  plaintiflfs'  intes- 
tate, and  of  the  defendant's  intestate,  Thompson,  was  before 
the  jury,  and,  as  we  have  said,  it  tended  to  make  out  the 
case  submitted  to  them.  The  court  did  not  tell  the  jury 
what  they  might  infer  from  the  letters.  The  more  impor- 
tant of  the  letters  were  written  by  the  defendant  Thompson, 
after  Quant  had  written  him  that  he  (Quant)  had  "  bought 
four  sets  of  sleighs  of  Millerd,  and  gave  him  an  order  on 
you ;  he  will  give  you  time  on  them."  And  on  the  next  day 
the  defendant  Thompson  wrote  to  Millerd,  asking  him  "  to 
wait  until  I  begin  to  draw  some  pay  from  my  pulp,  which 
will  be  in  the  course  of  about  thirty  days,  when  I  can  pay 
you  in  full."  He  afterwards  wrote  Millerd  three  other  let- 
ters, the  material  portions  of  which  have,  been  stated.  The 
court  rightly  told  the  jury  that  the  letters  were  competent 
evidence  for  what  the  jury  should  deem  them  worth,  in  con- 
nection with  the  other  evidence  upon  the  issues  stated,  and, 
in  substance,  that  the  jury  were  to  determine  the  issues  from 
the  entire  evidence. 

3.  The  defendant's  counsel,  in  his  examination  of  the  de- 
fendant as  a  witness  in  his  own  behalf,  sought  to  draw  out 
from  him  an  explanation  of  how  he  came  to  write  the  letter 
of  December  24, 1892,  and  make  the  acknowledgment  it  con- 
tained ;  and  in  answer  he  stated,  in  substance,  that  Quant 
'  had  represented  that  he  had  about  1,500  or  1,600  cords  of 
pulp  wood  cut,  and  that  there  would  be  something  coming 
to  him.  "  On  the  strength  of  that,  why,  I  promised ;  but  he 
didn't  have  it  cut,  nor  the  half  of  it."  The  defendant's  coun- 
sel, pressing  the  matter  further,  said :  "  This  letter  was  writ- 
ten, then,  upon  the  presumption  that  he  had  that  there,  and 
if  he  had,  you  would  have  paid  it  out  of  what  was  due  him!" 
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He  bad  already  in  substance  testified  to  all  tbat  the  question 
was  calculated  to  elicit,  but  the  question  was  objected  to  as 
leading  and  incompetent  The  court  stated  that  ^^  the  let- 
ter was  the  best  evidence  of  the  language  em  ploy  ed,  and 
spoke  for  itself,  and  that  the  witness  could  not  translate  it," 
and  sustained  the  objection.  The  question  was  certainly 
leading,  and  addressed  by  counsel  to  his  own  client.  There 
was  nothing  obscure  or  ambiguous  in  the  language  of-  the 
letter.  The  defendant  testified  quite  fully  as  to  the  circum- 
stances under  which  he  wrote  the  letters,  and  no  other  evi- 
dence offered  to  explain  them  was  excluded.  The  excep- 
tions relied  on  are,  we  think,  without  merit.  There  was  no 
error  affecting  the  substantial  rights  of  the  defendant. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


TioKLBB,  Bespondent,  vs.  Andbab  MANcrrAoruRiNO  Oompakt, 

Appellant. 

Febrtiary  4 — February  BS,  1897. 

Master  and  Bervani:  Damages:  Waiver. 

1.  By  retaining  in  his  service  a  servant,  hired  for  a  term  to  perform 
work  requiring  reasonable  skill  and  diligence,  after  knowledge  of 
the  defective  quality  of  his  service,  and  by  paying  faiHi  the  Mpa- 
lated  wages  in  proportion  to  the  time  he  has  w<M:ked  without  ob- 
jection on  that  account,  the  master  may  waive  such  breaches  of 
the  contract  as  relate  to  the  quality  of  the  service.  His  doing  so 
is  at  least  prima /acte  evidence  of  such  waiver. 

1^  In  an  action  by  the  servant  to  recover  wages  for  the  balanoe  of  the 
term,  on  the  ground  of  a  wrongful  discharge,  he  is  not  entitled  to 
have  his  expenses  in  seeking  other  employment  dedmeted  from  the 
credit  to  be  allowed  the  master  on  account  of  wages  earned  else- 
where. 

Appsal  from  a  judgment  of  the  circuit  court  for  Wanpftca 
county:  Chas.  M.  Webb,  Circuit  Judge.    JRever$ed^ 
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The  plaintiff  was  hired  by  the  defendant  to  work  for  a 
year  for  the  agreed  wages  of  $900  a  year  and  $10  for  his  ex- 
penses of  removing  from  Milwaukee  to  New  London.  Four 
months  before  the  end  of  the  year,  plaintiff  left  the  employ- 
ment of  the  defendant;  whether  voluntarily  or  because  the 
defendant  discharged  him  was  the  main  point  in  dispute.  At 
the  time  when  he  left,  the  defendant  paid  him  the  wages  in 
proportion  to  the  time  that  he  had  worked,  deducting  some- 
thing for  lost  time.  He  returned  to  Milwaukee,  where  he 
earned  some  wages.  After  the  expiration  of  the  year,  he 
brought  this  action  for  the  balance  of  the  year's  wages.  The 
defense  was  that  the  plaintiff  had  quit  work  on  his  own  ac- 
cord and  against  the  will  of  the.  defendant,  and  set  up  three 
grounds  of  counterclaim :  (1)  For  damages,  because  it  could 
not  procure  the  work  to  be  done  for  the  agreed  wages,  but 
had  to  pay  a  higher  wage;  (2)  for  the  $10  paid  to  defend- 
ant towards  the  expense  of  his  removal  to  New  London ;  and 
(3)  for  damages  caused  by  the  poor  quality  of  his  work. 
There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Fdker^  Ooldherg  <k 
JFetker^  zjiA  oral  argument  by  C.  W.  Felker. 

F.  C.  Weed^  for  the  respondent. 

Newman,  J.  The  jury  found  for  the  plaintiff.  This  de- 
termines in  his  favor  the  principal  issue  in  the  case.  It  estab- 
lishes in  his  favor  that  he  did  not  abandon  the  performance 
of  his  contract  of  his  own  accord,  and  against  the  defend- 
ant's will;  but  rather  that  he  was  discharged  by  the  defend- 
ant, against  his  wfll,  and  for  insufficient  cause.  This,  logic- 
ally, eliminates  from  the  case  the  defendant's  first  two 
counterclaims;  for  in  this  aspect  of  the  case  it  is  in  no  way 
the  plaintiff's  fault  if  the  defendant  was  compelled  to  pay 
the  party  whom  it  hired  to  complete  the  plaintiff's  contract 
anore  wages  than  the  plaintiff  was  to  have  for  the  same 
Vol.  »5— 23 
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work,  nor  if  it  lost  the  advantage  which  it  anticipated  from 
its  disbursement  of  $10  to  aid  in  the  removal  of  the  plaintiff 
to  New  London.  These  losses  are  the  natural  consequences 
of  its  own  act.  The  third  counterclaim  stands  upon  reasons 
somewhat  different.  The  plaintiff's  contract  required  of 
him  reasonable  skill  and  diligence  in  the  execution  of  his 
work.  Defective  performance  might  furnish  ground  both 
for  his  discharge  and  for  the  recovery  of  damages  against 
him.  The  trial  court  admitted  the  evidence  so  far  as  it 
went  to  show  justification  of  the  discharge,  and  excluded 
that  which  went  to  sustain  the  counterclaims.  The  verdict 
includes  an  implication  of  some  force  in  relation  to  this  con- 
tention. The  jury  considered  either  that  there  was  too 
little  of  merit  in  this  claihi  of  defective  service  to  justify 
the  plaintiff's  discharge,  or  they  deemed  this  breach  of  the 
contract  to  have  been  waived  and  condoned  by  the  defend- 
ant by  its  so  long  retention  of  the  plaintiff  in  its  service  with 
knowledge.  Either  conclusion  was  competent  under  the  evi- 
dence. The  court  instructed  the  jury  that  the  defendant 
was  not  entitled  to  diminution  of  the  plaintiff's  recovery  on 
account  of  such  defective  service.  That  the  master  may 
waive  and  condone  such  breaches  of  the  contract  of  service 
as  relate  to  the  quality  of  service  by  retention  of  the  serv- 
ant in  the  service  after  knowledge  of  the  breach,  and  by 
paying  the  stipulated  wages  at  the^stated  times,  without  ob* 
jection  or  protest  on  that  account^  cannot  well  be  doubted. 
At  least,  when  unexplained  or  unexcused,  such  retention  for 
a  long  time  after  knowledge,  and  such  payments,  should  be 
at  least  prima  fade  evidence  of  such  waiver  and  condonar 
tion.  Wood,  Master  <fe  S.  (2d  ed.),  §  123.  No  explanation 
or  excuse  was  offered.  The  jprima  facie  case  not  having* 
been  overcome  by  evidence  of  explanation  or  excuse,  the 
court  was  right,  both  in  its  instruction  and  the  exclusion  of 
evidence.  The  plaintiff,  after  his  discharge,  being  unable  to 
find  work  at  similar  employment  at  New  London,  removed 
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to  Milwaukee,  where  he  obtained  work  and  earned  some 
wages.  The  jury  was  instructed,  in  eflfect,  that  in  case  they 
found  for  the  plaintiff  upon  the  principal  issue,  they  should 
give  him  the  amount  of  the  agreed  wages  for  the  year,  $900, 
less  such  sums  as  he  had  earned  and  received  from  other 
sources ;  and  that  to  that  result  they  should  add  the  sum  of  his 
reasonable  expense  in  removing  himself,  his  family,  and  stuff 
from  New  London  back  to  Milwaukee,  which  the  testimony 
showed  to  have  been  $35.  This  was  error,  for,  while  the  de- 
fendant was  entitled  to  be  credited  by  the  plaintiff's  net  earn- 
ings only,  yet  it  may  fairly  claim  that  its  proper  credit  shall 
not  be  diminished  by  any  sum  which  he  shall  expend  for  his 
own  purposes,  or  for  the  convenience  of  his  family.  The 
expenses  of  the  return  of  the  family  to  Milwaukee  were  not 
within  the  defendant's  undertaking.  For  this  error  the 
judgment  must  be  reversed.  But,  as  the  amount  of  the 
error  is  easily  defined,  a  new  trial  may  be  unnecessary. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial,  unless  within 
twenty  days  after  the  remittitur  is  filed  in  the  circuit  court 
the  plaintiff  shall  remit  from  the  judgment  $35  as  of  the 
date  of  the  verdict.  In  case  the  plaintiff  so  remits,  the  judg- 
ment is  to  stand  for  the  balance. 


WiNXLXB,  Bespondent,  vs.  Fishxb,  Appellant.  05  355 

103    315 


Fthrwxry  4 — February  $S,  1897. 

Master  and  servant:  ParenVa  liability  for  negligence  of  child. 

If  a  minor  son,  living  with  his  father,  having  been  directed  by  the 
latter  to  take  his  gnn  with  him  to  the  cornfield  and  to  shoot  crows 
there  when  he  had  spare  time,  and  promised  ten  cents  apiece  for 
all  he  should  kiU,  instead  of  remaining  in  such  cornfield  goes  off 
his  father's  premises  hunting  other  game,  and,  when  several  miles 
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away,  by  his  negligence  in  handling  his  gun  injures  another  per- 
son, the  father  is  not  liable  therefor,  because  the  son  was  not  at 
the  time  of  the  accident  in  his  father's  employ  or  in  any  sense  his 
servant  for  such  purpose. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
paca county:  Chas.  M.  Webb,  Circuit  Judge.     Reversed, 

Action  for  personal  injury  alleged  to  have  been  inflicted 
upon  plaintiff  by  a  servant  of  defendant.  William  Fisher, 
a  son  of  defendant,  about  sixteen  years  old,  with  a  boy  bj'- 
the  name  of  Bert  Seeber,  on  or  about  the  19th  day  of  Au- 
gust, 1894,  while  on  a  hunting  expedition,  stopped  at  the 
residence  of  a  Mr.  Mack,  for  the  purpose  of  procuring  a 
string  with  which  to  tie  together  some  squirrels  they  had 
killed.  Several  persons  were  sitting  on  the  steps  of  the 
porch,  and  plaintiff  was  sitting  on  a  barrel  at  the  end  of 
the  steps,  which  positions  such  persons  kept  until  the  hap- 
pening of  the  accident  hereafter  mentioned.  The  Seeber 
boy  went  into  the  house  for  the  string.  Th6  Fisher  boy 
remained  outside,  and  stood  leaning  on  his  gun,  which 
stood  in  front  of  him,  stock  down,  his  hands  resting  on  the 
muzzle.  He  was  about  sixteen  feet  from  plaintiff.  In  a 
few  moments  the  Seeber  boy  returned,  and  they  both  pre- 
pared to  proceed  on  their  hunting  expedition.  As  they  did 
so  the  Fisher  boy  picked  up  his  gun  by  the  muzzle,  and 
swung  it  over  his  head,  for  the  purpose  of  resting  it  on  the 
left  shoulder.  In  making  such  movement,  the  gun  left  his 
hands,  and  went  over  his  left  shoulder,  onto  the  ground,  and 
was  discharged.  A  shot  struck  some  hard  substance,  from 
which  it  glanced,  and  struck  plaintiff  in  the  eye,  causing 
the  injury  complained  of. 

The  complaint,  by  proper  allegations,  set  forth  that  tho 
Fisher  boy  was  a  servant  of  defendant  at  the  time  of  the 
occurrence  stated,  and  was  then  in  pursuit  of  his  employ- 
ment as  such  servant;  that  he  handled  the  gun  in  a  negli- 
gent manner,  thereby  causing  the  injury  to  plaintiff;  and 
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that  by  reason  of  the  relations  existing  between  defendant 
and  bis  son,  of  master  and  servant,  tbe  former  was  answer- 
able for  the  negligence  of  the  latter.  The  jury  found  for 
the  plaintiff.  Defendant's  counsel  moved  the  court  to  set 
aside  the  verdict,  and  for  a  new  trial,  which  was  denied. 
Judgment  was  entered  on  the  verdict  in  plaintiff's  favor,  and 
defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Felker^  Ooldherg 
&  FdheTj  and  oral  argument  by  C.  W.  Felker. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  O.  W.  Gate.  He  contended  that  the  son,  having  no  other 
employment,  was  presumptively  the  servant  of  his  father, 
the  defendant.  Gerhardt  v.  Swaty,  57  Wis.  24,  37;  Schaefer 
V.  Osterhuchf  67  id.  495.  By  employing  him  to  hunt  with  a 
gun  the  father  assumed  the  risk  of  his  carelessness.  Enos 
V.  Hamilton,  24  Wis.  658;  Shea  v.  Sixth  Ave.  R.  Co.  62  N.  Y. 
180;  Olwer  v.  JST.  P.  Transp.  Go.  3  Oreg.  84;  Wood,  Master 
&  S.  §  307. 

Mabshall,  J.  The  master  is  liable  for  the  negligent  acts 
of  his  servant  within  the  scope  of  the  latter's  employment. 
If  the  servant  steps  aside,  however,  from  his  master's  busi- 
ness, though  but  temporarily,  to  do  some  act  outside  the 
business  of  his  master,  the  relation  of  master  and  servant 
during  such  time  is  suspended;  and,  whatever  the  latter 
does  during  such  time,  the  consequences  are  not  chargeable 
to  the  former.  14  Am.  &  Eng.  Ency.  of  Law,  809.  That 
sufficiently  states  the  law  applicable  to  this  case,  and  the 
jury  was  so  substantially  instructed  by  the  court.  Under 
such  instructions,  on  the  evidence,  they  found  specially  that 
the  Fisher  boy,  on  the  day  of  the  accident,  was  employed 
by  defendant  to  shoot  crows,  at  ten  cents  apiece,  and  that 
he  was  in  defendant's  employ  under  such  contract,  and  act- 
ing within  the  scope  of  such  employment,  at  the  time  of  the 
accident.    Such  finding  is  challenged  as  contrary  to  the  law 
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and  the  evidence,  which  raises  the  principal  question  for  our 
consideration. 

The  evidence  tends  to  show  that,  on  the  morning  in  ques- 
tion, defendant  told  his  son  to  go  into  the  field  and  shoot 
crows,  whenever  he  had  spare  time,  and  that  defendant 
would  give  him  ten  cents  apiece  for  all  he  would  kill;  that 
on  the  day  previous  the  two  boys  arranged  to  go  hunting; 
that,  pursuant  to  such  arrangement,  they  started  out  about 
12  o'clock,  and  went  from  place  to  place,  through  the  woods, 
wholly  outside  defendant's  farm,  for  the  purpose  of  shooting 
game  other  than  crows;  that  up  to  about  4  o'clock  in  the 
afternoon  they  had  killed  two  squirrels,  at  which  time  they 
were  about  two  miles  from  defendant's  house,  and  in  the 
vicinity  of  Mack's  houso.  They  then  agreed  to  go  through 
a  piece  of  woods  back  of  the  latter's  house,  and  from  there 
home.  At  the  suggestion  of  the  Seeber  boy,  they  stopped 
at  Mack's  house  to  get  a  string  to  tie  the  squirrels  together. 
After  the  string  was  procured,  and  as  they  started  to  leave, 
and  just  before  the  accident  happened,  the  Fisher  boy  said: 
"  We  must  be  going,  or  we  will  not  get  many  crows.  Father 
offered  us  ten  cents  apiece  for  all  the  crows  we  would  kill 
to-day."  Such,  in  substance,  is  the  evidence  bearing  on  the 
question  of  the  relation  between  defendant  and  his  son  at 
the  time  of  the  accident.  We  fail  to  find  any  evidence  tend- 
ing to  show  that  during  the  day  the  boy  had  been  hunting 
crows  in  his  father's  field  or  elsewhere,  under  contract  with 
the  latter  or  otherwise,  or  that  he  was,  at  the  time  of  the 
accident,  in  his  father's  employ,  hunting,  and  his  servant  for 
such  purpose  in  any  sense  whatever.  The  verdict  of  the 
jury  to  the  contrary,  clearly,  is  unsupported  by  the  evidence; 
and  the  judgment  must  be  reversed,  and  a  new  trial  granted, 
for  that  reason. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Hamaoees  and  others  vs.  Coio£eboial  Banx  and  others,      ^^q     15^3 
February  S-^February  fSS,  1897. 
Beeeiver,  aoeounting  hy:  Payment  oftaxeM:  Payment  to  surety  company. 

1  A  receiver,  appointed  in  an  action  to  have  a  bank  declared  insolv- 
entk  cannot  resist  payment  of  a  tax  assessed  against  such  bank, 
which  is  based  on  a  property  statement  made  by  its  cashier  to  the 
assessor  in  good  faith  before  its  insolvency,  because  the  bank  is 
estopped  by  such  statement,  even  though  it  had  in  fact  no  property 
liable  to  taxation, —  the  property  listed  being  its  own  bank  stock 
which  ought  to  have  been  assessed  to  the  stockholders, — and  the 
receiver  is  also  estopped  thereby.  He,  therefore,  should  be  credited 
on  his  accounting  with  the  amount  paid  on  such  tax,  even  though 
he  made  it  without  authority  previously  obtained 

&  A  receiver,  on  whose  bond  a  surety  company  has  become  surety,  as 
authorized  by  oh.  196,  Laws  of  1898,  is  entitled  to  be  credited  with 
the  amount  paid  by  him  to  such  company  for  that  service,  pro- 
vided the  sum  be  reasonable  as  limited  by  ch.  219,  Laws  of  189& 

Appeals  from^an  order  of  the  circuit  court  for  Portage 
county:  Ohas.  M.  Wbbb,  Circuit  Judge.  Affirmed  in  pari; 
reversed  in  part. 

This  is  an  action  under  sec.  3218  et  8eq.j  B.  S.,  brought  by 
a  creditor  to  wind  up  the  affairs  of  the  Commercial  Bank 
of  Stevens  Point,  an  insolvent  state  banking  corporation. 
One  Maliok  was  appointed  ireceiver  by  consent  at  the  time 
of  the  commencement  of  the  action,  and  took  possession  of 
the  assets  about  April  1, 1895.  He  gave  bond  as  a  receiver, 
signed  by  the  American  Surety  Company  as  sole  surety. 
He  resigned  in  August,  1895,  and  filed  his  account,  and  one 
Pfiffner  was  appointed  receiver  in  his  stead.  By  his  account 
it  appeared  that  MaUch  had  paid  a  personal  property  tax 
assessed  against  the  bank  for  the  year  1894,  amounting 
to  (1,237.70,  and  that  he  had  paid  $603.38  to  the  surety 
company  for  signing  his  bond  as  receiver.  Tbese  items 
were  objected  to  by  intervening  creditors  and  the  second 
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receiver,  and  upon  hearing  the  court  disallowed  the  first  of 
said  items,  but  allowed  the  second.  Thereupon  Malick  ap- 
pealed from  that  part  of  the  order  disallowing  the  item  paid 
for  taxes,  and  Pfiffner  and  the  intervening  creditors  appealed 
from  that  part  of  the  order  allowing  the  item  paid  the  surety 
company  for  signing  the  bond. 

For  the  first  receiver,  Malick^  on  his  appeal,  there  was  a 
brief  by  Raymond^  Lamoreux  dk  Parhj  and  oral  argument 
by  B.  B.  Park.  They  argued,  inter  alia^  that  the  assess- 
ment was  made  long  before  the  bank  became  insolvent.  The 
records  showed  a  legal  tax,  legally  imposed,  and  it  was  the 
duty  of  the  receiver  to  pay^  He  should  be  protected  in  so 
doing.  The  bank  was  estopped  by  its  cashier's  statement  of 
personal  property  from  contesting  the  validity  of  the  tax,, 
and^  the  receiver  stands  in  no  better  position.  25  Am.  & 
Eng.  Ency.  of  Law,  209,  451 ;  Lake  Co.  v.  Sulphur  Bankj  6& 
Cal.  17;  People  ex  rel.  Johnson  v.  Atkinson^  103  111.  45;  Sage 
V.  Burlingame^  74  Mich.  120;  Faribault  Water  Works  Co,  t;. 
Rice  Co.  44  Minn.  12.  The  stockholders  are  also  estopped. 
People  V.  S.  (&  C.  R.  Co.  49  Cal.  414;  Ives  v.  North  Canaany 
33  Conn.  402.  The  tax  was  a  preferred  claim,  and  the  re- 
ceiver had  a  right  to  pay  it  by  virtue  of  his  appointment, 
without  any  further  order.  Maratlion  Co.  v.  Barnes^  86  Wis. 
667.  The  receiver  was  entitled  to  be  allowed  the  amount 
paid  to  the  surety  company.  The  authority  for  it  to  furnish 
the  bond  is  given  by  ch.  196,  Laws  of  1893,  and  the  payment 
to  it  of  a  reasonable  sum  for  so  doing  is  authorized  by  ctu 
219,  Laws  of  1895.     The  amount  paid  was  reasonable. 

For  the  second  receiver,  the  stockholders  and  the  cred- 
itors, there  was  a  brief  by  Brennan^  Synon  &  Frosty  and 
oral  argument  by  John  H.  Brennan.  They  contended  that 
the  tax  was  void  on  its  face,  being  upon  the  bank  stock, 
which  the  law  requires  to  be  taxed  to  the  owners.  The  re- 
ceiver had  no  right  to  pay  claims  without  an  order  of  the 
court.    20  Am.  &  Eng.  Ency.  of  Law,  113,  117, 120;  John- 
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son  V.  Gunter^  6  Bash  (Ky.),  534:;  Ricks  v.  Broyles^  78  Ga. 
&10;  High,  Receivers  (3d  ed.),  §  798;  Hooper  v.  Winston,  24 
111.  353;  Circuit  Court  Eule  XXVIII,  sec.  2.  The  property 
in  his  hands  was  in  custodia  Ugis,  and  the  ofBcer  demanding 
payment  of  the  tax  could  not  have  levied  thereon.  In  re 
Tyler^  149  U.  S.  164;  Ex  parte  Chamherlain,  55  Fed.  Eep. 
704;  De  Winton  v.  Mayor  of  Brecon,  28  Beav.  200.  The  bank 
was  not  estopped  by  the  statement  made  by  its  cashier,  that 
act  not  being  within  the  scope  of  his  authority.  17  Am.  & 
Eng.  Ency.  of  Law,  157;  Alexander  v.  Cauldwelly  83  N.  Y. 
480;  Allegheny  Co.  Workhouse  v.  Moore,  95  Pa.  St.  408;. 
Uanfv.  N.  W.  M.  A.  Asso.  76  Wis.  450.  There  was  no  es- 
toppel unless  the  city  and  its  oflScers  were  induced  to  do  or 
omit  some  act  by  such  statement.  7  Am.  &  Eng.  Ency.  of 
Law,  16-18 ;  Warder  v,  Baldwin,  51  Wis.  450 ;  Oove  v.  WhitCy 
20  id.  425.  The  payment  was  made  before  the  action  was 
properly  begun  by  bringing  in  the  stockholders.  Adler  v. 
Milwaukee  Patent  Brick  Mfg,  Co,  13  Wis.  57;  Coleman  v. 
White,  14  id.  700;  Carpenter  v.  Marine  Bank,  id.  705,  note. 
Advice  of  counsel  did  not  justify  his  action.  Smith  v.  Cooky 
39  Qa.  191;  Capet  v.  Pa/rker,  3  Sandf.  662;  Myers  v,  State^ 
46  Ohio  St.  473.  The  payment  to  the  surety  company  wa& 
within  the  prohibition  of  Circuit  Court  Rule  XXVIII,  sec. 
2,  and  that  rule  is  by  sees.  3219,  3224,  R.  S.,  extended  to  re- 
ceivers appointed  in  actions  like  this.  The  bond  was  ap- 
proved by  the  county  judge,  who  had  no  power  to  approve 
it.  Under  sec.  2815,  R.  S.,  as  amended  by  subch.  24,  ch.  194^ 
Laws  of  1879,  only  the  circuit  court  could  make  the  appoint- 
ment or  approve  the  bond.  Newman  v.  Hammond,  46  Ind. 
119.  The  court  was  never  called  upon  to  decide  whether 
the  sum  paid  was  reasonable. 

WiNSLow,  J.  1.  The  city  taxes  (if  enforceable)  were  a  pre- 
ferred claim  against  the  estate,  but  by  statute  they  should 
be  paid  only  pursuant  to  order  of  the  court  contained  in  the 
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final  judgment  In  the  action.  K  S.  sees.  3225-3245.  Though 
the  payment  was  unauthorized  when  made,  still  if  the  fact 
appeared  that  the  claim  was  a  valid  one  against  the  estate, 
and  one  that  must  necessarily  be  allowed  and  paid,  the  court 
will  not  disallow  the  payment  because  made  without  author- 
ity previously  obtained.  Brown  v.  Hazlehursty  54  Md.  26; 
Thompson  v.  Phenix  Im.  Co.  136  U.  S.  287;  High,  Eeceiv- 
ers  (3d  ed.),  §  798.  The  question  as  to  the  allowance  of  this 
item,  therefore,  becomes  simply  an  inquiry  as  to  whether  it 
appeared  that  the  charge  was  one  that  must  at  some  time 
necessarily  be  paid  out  of  the  estate.  It  is  not  claimed  but 
that  there  will  be  ample  funds  to  pay  all  preferred  claims, 
but  it  is  said  that  the  tax  was  illegal  and  void,  and  could  not 
be  enforced  against  the  estate,  and  hence  that  the  receiver 
should  not  have  paid  it.  As  to  the  legality  of  the  tax,  the 
facts  were  that  the  bank  had  no  personal  property  subject 
to  taxation.  Its  capital  stock  was  $60,000;  it  had  no  sur- 
plus or  real  estate.  The  stockholders  should  have  been 
taxed  on  the  value  of  their  shares.  Laws  of  1866,  ch.  102; 
S.  &  B.  Ann.  Stats,  p.  1218;  Second  Ward  Sa/v.  Bank  v.  Mil- 
waukeey  94  Wis.  587.  But  this  was  not  done.  For  years,  in 
the  city  of  Stevens  Point,  the  method  of  bank  taxation  has 
been  as  follows:  The  whole  amount  of  capital  stock  and 
surplus,  if  any,  were  added  together.  From  this  sum  were 
deducted  the  United  States  bonds  and  the  bank  building,  and 
the  amount  remaining  was  divided  by  three,  and  the  quo- 
tient was  entered  on  the  assessment  roll  as  the  taxable  prop- 
erty of  the  bank.  In  the  present  instance  the  bank  had  no 
surplus,  bonds,  or  real  estate.  The  cashier  made  a  property 
statement  to  the  assessor  in  which  he  listed  for  taxation  per- 
sonal property  not  exempt,  $20,000.  The  assessor  put  on  his 
roll  two  items,  as  follows: 

Value  of  bank  stock $20,000. 

Total  value  of  all  personal  property $20,000. 

Upon  the  tax  roll  the  bank  was  assessed  directly  as  the 
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owner  of  personal  property  valued  at  $20,000,  and  the  vari- 
ous items  of  taxes  were  carried  out.  Although  this  was  an 
improper  mode  of  taxation,  we  do  not  perceive  how  the  bank 
could  escape  from  paying  the  tax  which  was  based  upon  a 
personal  property  return  made  by  its  own  cashier.  In  such 
cases  the  principle  of  estoppel  has  been  frequently  applied, 
and  certainly  with  justice.  25  Am.  &  Eng.  Ency.  of  Law, 
209;  Ives  v.  North  Canaany  38  Conn.  402;  R&puUic  Z.  Ins. 
Co.  V.  PollaJc,  75  111.  293;  People  v.  S,  dk  O.  R.  Co.  49  Gal. 
414.  If  the  bank  could  not  question  or  resist  the  tax,  no 
ground  is  perceived  upon  which  the  receiver  could  resist  it. 
There  is  no  evidence  nor  finding  that  the  bank  was  insolv- 
ent in  1894,  when  the  statement  was  made  and  the  tax  levied, 
nor  is  there  anything  to  show  that  the  return  of  the  cashier 
was  not  made  in  entire  good  faith.  Certainly,  where  there 
are  no  elements  of  fraud  upon  creditors  in  the  transaction, 
the  receiver  stands  in  no  better  plight  than  the  corporation 
itself.  McLaren,  v.  First  Nat  Bank,  76  Wis.  259;  High, 
Eeceivers  (3d  ed.),  §§  318-320. 

2.  We  think  the  court  was  right  in  allowing  the  charge 
for  obtaining  the  signature  of  the  American  Surety  Company 
as  surety  on  the  bond.  The  execution  of  the  bond  by  such 
a  company  as  surety  is  authorized  by  ch.  196,  Laws  of  1893, 
and  a  reasonable  charge  therefor,  not  exceeding  two  per 
cent,  per  annum,  is  expressly  authorized  by  ch.  219,  Laws  of 
1896.  We  have  nothing  to  do  with  the  policy  of  the  law.  It 
was  certainly  competent  for  the  legislature  to  make  such  a 
law,  and  we  are  to  administer  it  in  accordance  with  its  plain 
intent.  In  this  case  the  court  required  a  bond  of  $80,000, 
with  sufficient  sureties  to  be  approved  by  the  county  judge 
of  Portage  county.  The  bond  was  executed  by  Malick  as 
principal,  and  by  the  surety  company  as  surety,  and  ap- 
proved by  the  designated  officer.  The  amount  allowed  is 
apparently  within  the  percentage  allowed  by  the  statute. 
Although  the  court  does  not  in  its  order  say  that  the  sum 
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allowed  is  a  reasonable  one,  the  very  fact  of  the  allowance 
of  the  sum  is,  in  effect,  a  declaration  that  it  is  reasonable. 
It  follows  from  these  views  that  the  part  of  the  order  ap- 
pealed from  disallowing  the  item  of  $1,237.70  paid  for  taxes 
must  be  reversed,  and  that  part  allowrng  the  item  of  $603.38 
paid  the  surety  company  must  be  affirmed,  and  the  cause 
remanded  for  further  proceedings  according  to  law.  The 
costs  are  to  be  taxed  and  paid  out  of  the  estate. 
By  the  Court —  It  is  so  ordered. 


Oliybb,  Respondent)  vs.  Heil,  Appellant. 

February  5 — February  S3, 1897. 

Contract,  time  far  payment:  Parol  evidence  to  vary:  Settlement,  proof  of. 

"L  Upon  a  written  contract  for  the  performance  of  services,  which 
fixes  no  time  for  payment  therefor,  it  is  due  on  demand;  and  if 
there  is  nothing  on  the  face  of  the  contract  to  indicate  that  it  does 
not  embody  the  entire  agreement  between  the  parties,  parol  evi- 
dence is  not  admissible  on  the  part  of  the  defendant  in  an  action 
on  the  contract  to  prove  a  contemporaneous  agreement  postponing 
payment. 

2L  In  an  action  for  such  services,  an  order  gpven  by  the  defendant  to 
the  plaintiff  on  a  third  person  for  the  amount  due,  if  not  paid,  is 
not  admissible  as  evidence  of  a  settlement. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wood 
county:  Chas.  M.  Webb,  Circuit  Judge.     Affirmed, 

This  was  an  action  to  enforce  a  claim  for  services  per- 
formed upon  logs  and  timber,  under  the  lien  law.  The 
amount  of  the  claim  was  $291.71.  The  defense  was  that,  at 
the  time  the  action  was  commenced,  the  sum  claimed  was 
not  due  and  payable,  but  the  amount  of  plaintiff's  claim  was 
conceded.  Services  were  rendered  under  a  written  contract 
between  the  parties,  which  did  not  specify  any  time  of  pay- 
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ment;  and  the  defendant  insisted  that,  by  a  parol  agreement 
between  the  parties,  the  amount  claimed  was  not  to  become 
due  until  on  or  about  May  1, 1896. 

The  defendant  offered  to  prove:  (1)  That  the  parties  had 
agreed  as  to  just  what  their  contract  was,  and  had  some  talk 
^ks  to  the  time  of  payment,  and  that  they  agreed  to  leave 
that  out  of  the  written  contract.  This  evidence  was  ex- 
<5luded,  on  the  ground  that  it  tended  to  vary  the  terms  of  the 
written  contract.  (2)  That,  at  the  time  the  contract  was 
made,  it  was  verbally  agreed  between  them  that  the  plaint- 
iflf  was  not  to  receive  his  pay  until  about  May  1, 1896,  when 
the  defendant  would  receive  his  pay  for  the  timber  in  ques- 
tion of  the  Upham  Manufacturing  Company ;  but  as  he  did 
not  have  his  contract  with  him  so  as  to  ascertain  when  it 
would  be  payable,  the  contract  in  question  was  drawn  up 
without  any  specification  on  that  subject,  and  with  the 
verbal  agreement  that  the  plaintiff  would  wait  for  payment 
until  the  defendant  should  receive  his  money  under  his  con- 
tract with  the  manufacturing  company.  This  evidence  was 
objected  to,  and  excluded,  as  tending  to  vary  the  terms  of 
the  written  contract  by  parol  evidence.  (3)  That  it  appeared 
that  a  settlement  was  made  between  the  plaintiff  and  de- 
fendant February  21,  1896,  by  which  the  sum  claimed  was 
found  due,  and  the  defendant  gave  the  plaintiff  an  order,  in 
general  terms,  bearing  the  date  last  aforesaid,  upon  the 
Upham  Manufacturing  Company,  to  pay  Heni^  Cliver  or 
bearer  the  amount  so  found  due,  and  to  charge  to  the  ac- 
-count  of  Louis  BeU.  This  order  was  brought  into  court 
and  surrendered,  plaintiff  not  having  received  anything 
thereon ;  and  the  defendant  offered  to  prove  that  the  plaint- 
iff asked  him  to  give  the  order,  and,  as  a  special  favor,  not 
to  date  it  April  1,  as  he  was  hard  up,  and  that  possibly  he 
might  be  able  to  get  something  out  of  it  before  that  date ; 
that  the  defendant  at  first  refused  to  give  said  order,  but, 
iipon  being  pressed  by  plaintiff  to  have  something  to  show 
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for  his  winter's  work,  he  was  indnced  to  give  the  order  in 
question.  This  evidence  was  objected  to  and  exclnded,  for 
the  reasons  already  stated. 

The  court  found  that  the  demand  was  due  at  the  time  of 
the  commencement  of  the  action,  and  gave  judgment  ac- 
cordingly, from  which  the  defendant  appealed. 

For  the  appellant  the  case  was  submitted  on  the  brief  of  . 
John  F,  CoU.  He  contended  that  it  was  competent,  when 
there  was  an  uncertainty  in  a  written  contract,  to  show  by 
parol  the  construction  put  upon  it  by  the  parties.  Lyman 
V,  £(ibcockj  40  Wis.  503,  and  cases  cited ;  NiUon  v.  MorsCj 
52  id.  240;  Lynch  v.  Curfman,  68  N.  W.  Rep.  7;  Bdes  t>. 
Wdchj  94  Wis.  189.  It  was  competent  to  show  a  contempo- 
raneous agreement  as  to  manner  or  time  of  payment.  Racine 
Co.  Bank  v.  Keep,  18  Wis.  209;  Jones  v.  Keyes^  16  id.  562; 
Petei'Bon  v.  Johnson^  22  id.  21;  Si/oers  v.  StverSy  97  Cal.  518; 
Case  V.  Phoenix  Bridge  Co.  134  N.  Y.  78.  The  order  was 
competent  to  show  a  modification  of  the  written  agreement. 
Ballston  Spa  Bank  v.  Marine  Ba/ixk^  16  Wis.  120, 136 ;  Brown 
V.  Everhardj  52  id.  205 ;  Lynch  v,  Henry ^  75  id.  631. 

For  the  respondent  there  was  a  brief  by  TT.  A.  <Sk  E.  C. 
PorSy  and  oral  argument  by  E.  C.  Pots. 

PiKNET,  J.  There  was  nothing  on  the  face  of  the  contract 
upon  which  the  action  was  brought  to  indicate  or  even  sug- 
gest that  it  did  not  embody  the  entire  agreement  between 
the  parties.  No  time  of  payment  for  the  work  the  plaintiff 
was  to  perform  was  named  in  the  contract.  By  a  well- 
established  rule  of  law,  payment  in  such  case  was  to  be  made 
on  demand.  The  parol  evidence  offered  at  the  trial  ^as  to 
prove  a  contemporaneous  parol  agreement  as  to  the  time  of 
payment, —  that  payment  was  not  to  be  made  until  on  or 
about  May  1,  1896.  This  evidence,  if  admitted,  would  have 
materially  varied  the  construction  of  the  written  contract, 
although  it  would  not  have  expressly  contradicted  its  terms. 
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It  would  have  the  effect  to  add  a  provision  to  the  contract 
that  it  did  not  contain.  The  evidence  was  clearly  inad- 
missible. Thompson  v.  Ketcham^  8  Johns.  190;  Wa/rren  v. 
Wheeler^  8  Met.  97.  Where  a  contract  has  been  reduced  to 
writing,  which  purports  to  contain  the  whole  contract,  and 
it  is  not  apparent  from  the  writing  itself  that  anything  is 
left  out,  to  be  supplied  by  extrinsic  evidence,  parol  evidence 
to  vary  or  add  to  its  terms  is  not  admissible.  Hei  v.  Heller^ 
53  Wis".  415 ;  Case  v.  Phomix  Bridge  Co.  134  K  T.  78.  There 
was  no  defense  pleaded  of  a  subsequent  agreement  to  extend 
the  time  of  payment.  The  effect  of  the  order  was  to  show 
that  the  sum  named  in  it  was  due  to  the  plaintiff,  and  to  re- 
quest the  TJpham  Manufacturing  Company,  to  which  it  was 
directed,  to  pay  it;  but  the  order  was  not  paid,  and  was 
produced  and  surrendered  at  the  trial.  The  evidence  offered 
was  properly  excluded,  and  hence  there  was  no  error. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Donohue,  Administrator,  Respondent,  vs.  Town  of  Waeeen, 

Appellant. 

Fdiruary  5—  February  tS,  1897, 

Highway:  Town  HabUity  for  defect 

1.  Although  the  person  suing  for  an  injury  caused  by  a  defect  in  a 

highway,  such  as  a  dangerous  guUy  or  ditch  extending  across  it» 
was  not  actuaUy  thrown  out  and  injured  until  his  horses  h^d  be- 
come frightened  on  passing  through  it  and  had  been  running  for 
some  distance  therefrom,  yet,  if  such  defect  was  the  cause  of  the 
horses  running  away,  it  may  weU  be  held  to  have  been  the  proxi- 
mate cause  of  the  injury. 

2.  A  notice  of  injury  and  a  complaint  therefor  which  designate  the 

place  where  the  accident  happened  as  being  "in  the  highway  run- 
ning between  sections  three  and  four  in  the  town  of  W.  at  a  point 
about  four  hundred  feet  north  of  the  southwest  corner  of  the 
northwest  quarter  of  section  three,"  are  sufficient  in  that  respect, 
if  the  defect  causing  the  accident  was  so  near  to  the  point  desig* 
nated  as  not  to  cause  any  material  variance. 
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Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  B.  Bundy,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  the  plaintiffs  intestate  to  re- 
cover damages  which  he  sustained  by  reason  of  defects  in  a 
highway  of  the  defendant  town.     The  original  plaintiff  has 
died  since  the  action  was  tried.     At  the  time  of  the  accident 
the  decedent  was  riding  with  one  Joseph  AUyn,  in  a  buggy, 
drawn  by  a  span  of  horses  driven  by  AUyn.     The  time  was 
evening,  and  it  was  dark.    They  were  driving  at  a  slow 
trot,  when  suddenly  the  right  wheel  dropped  into  a  ditch, 
and  AUyn  was  thrown  out.    AUyn  lost  the  reins.    The  team 
became  excited  and  started  to  run.    A  Uttle  further  on,  the 
left  wheel  dropped  into  a  ditch,  and  the  decedent  was  thrown 
out,  and  his  arm  was  broken.    The  team  went  on  and  ran 
away.    The  parties  to  the  accident  were  strangers  to  that 
road.    The  night  was  dark,  and  they  could  not,  with  entire 
certainty,  identify  the  precise  place  of  the  accident.    It  is 
described,  both  in  the  notice  to  the  supervisors  and  in  the 
complaint,  as  being  "  in  the  highway  running  between  sec- 
tions three  (3)  and  four  (4)  in  the  town  of  Warren^^^  and  "at 
a  point  about  four  hundred  feet  north  of  the  southwest 
corner  of  the  northwest  quarter  of  section  three  (3)  of  said 
town  of  Warren?^    Near  the  point  designated  was  a  large 
guUy  or  ditch  extending  entirely  across  the  highway,  found 
by  the  jury  to  have  been  a  foot  and  a  half  to  two  feet  wide 
and  a  foot  to  a  foot  and  a  half  deep,  and  to  have  been  there 
since  the  previous  fall.     The  testimony  tended  to  show  that 
the  accident  happened  at  this  point.     There  was  a  special 
verdict  and  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  John  W,  Baahford 
and  S.  N.  Hawhins^  attorneys,  and  a  supplemental  brief  by 
B.  J/.  Bashfordy  of  counsel,  and  oral  argument  by  J.  W. 
Bash/ord  and  B,  M,  Bashford.  Among  other  things,  they 
argued  that  the  notice  and  complaint  are  so  indefinite  as  not 
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to  fix  the  place  of  the  accident,  nor  was  the  place  definitely 
shown.  Weber  v.  Oreenfidd^  74  Wis.  234 ;  Sowle  v.  Tomahy  81 
id.  349 ;  Hiner  v.  Fond  d/a  LaCy  71  id.  74, 78 ;  SteUz  v.  Wausauj 
88  id.  618 ;  Laird  v.  Otsego,  90  id.  25.  The  team  was  running 
away  and  uncontrollable  when  plaintiff  was  thrown  out  and 
injured,  and  consequently  the  town  was  not  liable.  Jackson 
V.  Belleview,  30  Wis.  250,  257;  Bishop  v.  Belle  City  St  Ji. 
Co.  92  id.  139,  143;  IToufe  v.  Fulton,  29  id.  296,  306;  Bob- 
erts  V.  Wis.  Td.  Co.  77  id.  589;  Lolerg  v.  Amherst,  87  id.  634. 
IF.  F.  MoNaUy,  for  the  respondent. 

Newman,  J.  The  appellant's  brief  contains  specifications 
of  twenty-two  errors  claimed.  Most  are  in  the  nature  of 
criticisms  of  rulings  of  the  trial  court  in  the  admission  and 
exclusion  of  evidence  and  of  the  instructions  given.  ]!^one 
of  the  objections  urged  seem  to  be  of  controlling  importance, 
or  to  affect  the  general  fairness  of  the  trial,  and  do  not  re- 
quire examination  in  detail.  On  the  argument  two  princi- 
pal objections  only  were  discussed.  And  they  seem  to  cover 
all  that  is  important  in  the  case.  They  are :  (1)  "  The  place 
where  the  accident  happened  was  not  definitely  shown,  and 
the  question  was  not  fairly  submitted ; "  and  (2)  "  the  team 
was  running  away  when  the  plaintiff  was  thrown  out  and 
injured,  and  the  town  is  not,  therefore,  liable."  If  by  **  the 
place  where  the  accident  happened  "  is  meant  only  the  place 
where  the  plaintiff  was  thrown  from  the  buggy  and  injured, 
it  is  of  little  importance.  The  important  question  is  if  the 
defect  which  caused  the  accident  was  in  the  highway,  and 
so  near  to  the  point  designated  in  the  notice  to  the  super- 
visors and  in  the  complaint  as  not  to  be  in  material  variance 
from  it.  There  was,  indeed,  abundant  evidence  to  establish 
that  there  was  a'  defect  in  the  highway,  very  near  to  the 
designated  point,  where  AUyn  was  thrown  out,  and  where 
the  team  started  to  run,  sufficient  to  have  caused  the  acci- 
dent, and  sufficient  to  support  the  finding  of  the  jury  that 
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that  was  its  cause.  And  certainly,  if  the  defect  in  the  high- 
way was  the  canse  of  the  running  away  of  the  team,  it  may 
well  be  held  to  be  the  proximate  cause  of  the  plaintilFs  in- 
juries; for,  while  the  town  is  not  required  to  make  its  high- 
ways safe  for  teams  which  are  in  the  condition  of  fright, 
and  out  of  the  control  of  their  drivers,  they  are,  neverthe- 
less, liable  for  such  damages  as  are  the  proximate  conse- 
quence of  a  runaway  which  is  caused  by  defects  in  the 
highway.  KeOeii  v.  Fond  du  Lac^  31  Wis.  179.  It  would 
make  no  difference  that  the  injuries  to  the  plaintiff  wer& 
received  at  some  distance  from  the  place  of  the  defect  which 
was  the  cause  of  the  runaway.  No  material  error  is  found 
in  the  case. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


TowK  OF  Cady,  Eespondent,  vs.  Bailbt,  Appellant. 

February  5 — Febrwiry  2S,  1^97\ 

i^  gj  TowM,  action  by:  Pleading:  SettlemenL 

106 ^  1.  A  complaint,  in  an  action  by  a  town  against  its  former  treasurer^ 

which  aUeges  that  the  defendant  was  appointed  treasurer  to  fiU 
a  vacancy  and  qualified  by  giving  the  statutory  bond,  setting  out 
the  conditions  of  the  bond  and  the  facts  constituting  a  breach 
thereof,  and  that  the  action  was  duly  authorized  by  the  town 
board  of  supervisors,  held  to  be  one  on  his  oflScial  bond,  and  not 
on  his  personal  liability  as  treasurer,  though  his  sureties  are  not 
made  parties. 

2l  Though  sea  776,  R  S.,  gives  to  electors  of  towns  power  to  direct 
the  institution  of  actions  for  such  towns,  yet  sea  819,  R.  S.,  is 
mandatory  in  requiring  town  supervisors  to  prosecute  all  breaches 
of  official  bonds,  and  a  vote  of  the  electors  is  not  necessary  to  au- 
thorize such  an  action. 

8»  A  settlement  between  a  public  corporation,  such  as  a  town,  and  it» 
treasurer  respecting  the  public  moneys  which  came  to  his  hands,, 
although  made  by  the  supervisors  and  ratified  by  the  electors,  is 
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not  conclosiye  uiK>n  the  town,  but  if  snch  oflScer,  by  mistake  or 
otherwise,  wrongfully  retains  public  money  in  his  hands,  he  may 
be  proceeded  against  therefor  at  any  time  on  discovery  of  the 
facts  within  the  statutory  period  of  limitation. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Oroix 
county:  E.  B.  BrrNDY,  Circuit  Judge.    Affirmed. 

It  is  alleged  in  the  complaint  by  appropriate  allegations 
that  plaintiff,  during  all  the  times  mentioned  therein,  was  a 
duly-organized  town,  under  the  laws  of  this  state;  that  on 
the  31st  day  of  June,  1882,  there  existed  a  vacancy  in  the 
office  of  town  treasurer  of  said  town,  caused  by  the  death  of 
the  duly  elected  and  qualified  treasurer;  that  such  vacancy 
was  duly  filled  on  that  day,  in  the  manner  provided  by  stat-. 
ute,  by  the  appointment  of  defendant  as  treasurer  of  said 
town,  and  his  qualification  for  the  office  by  giving  the  proper 
bond,  which  was  duly  approved  and  placed  on  file;  that  said 
bond  was  executed  and  sealed,  and  contained  all  the  condi- 
tions provided  by  statute  in  such  cases,  including  the  con- 
dition that  defendant  should  truly  account  for  and  pay  over 
all  the  money,  according  to  law,  which  should  come  into  his 
hands  as  such  treasurer;  that  at  the  end  of  his  term  of  office 
he  produced  a  statement  of  his  receipts  and  disbursements, 
showing  a  balance  on  hand  of  $591.60;  that  in  truth  and  in 
fact  the  balance  of  moneys  in  his  hands  belonging  to  such 
town  was  $620.03;  that  by  inadvertence  and  mistake  of  the 
town,  caused  by  the  conduct  of  defendant,  his  account  was 
adjusted  as  claimed  by  him,  by  reason  whereof  he  retained 
in  his  hands  the  sum  of  $28.42.  By  reference  to  an  exhibit 
referred  to  in  the  complaint,  and  attached  thereto  and  made 
a  part  thereof,  such  complaint  shows  by  items  the  errors 
committed  by  the  town  treasurer,  which  resulted  in  his  re- 
taining in  his  hands  the  said  sum  of  $28.42.  The  complaint 
further  shows  that  prior  to  the  commencement  of  this  action, 
and  on  the  12th  day  of  November,  1896,  the  then  town  treas- 
urer of  the  town,  he  having  been  previously  authorized 
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thereunto,  duly  demanded  of  the  defendant  payment  of  said 
sum  of  $28.42,  and  at  the  time  of  making  such  demand 
served  upon  the  defendant  an  itemized  statement,  showing 
the  particular  items  composing  such  sum  of  $28.42,  which 
he  had  failed  to  account  for  and  pay  over  as  aforesaid,  and 
called  his  particular  attention  to  such  items;  that  a  sufficient 
time  elapsed  thereafter,  before  the  commencement  of  this 
action,  to  enable  the  defendant  to  examine  the  accounts  as 
plaintiff  claimed  the  same  to  exist,  and  as  shown  by  a  state- 
ment served  on  the  defendant  at  the  time  of  making  the 
aforesaid  demand,  and  that  defendant  wholly  neglected  and 
refused  to  comply  with  such  demand.  It  is  further  alleged 
that  the  commencement  of  this  action  was  duly  authorized 
by  the  town  board  of  said  town.  The  .complaint  further 
sets  forth  similar  facts  to  constitute  a  cause  of  action  for  a 
balance  on  account  of  money  alleged  to  have  been  retained 
by  defendant  for  each  of  the  six  succeeding  years,  1)eing 
from  1884  to  1889,  inclusive.  Judgment  was  demanded  for 
the  seven  several  sums,  aggregating  in  all  $b22.21,  with  in- 
terest on  each  sum  from  the  time  it  was  alleged  defendant 
wrongfully  failed  to  account  for  and  pay  over  the  same. 

Defendant  demurred  generally  on  several  grounds,  among 
which  were  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  it  was  not  broughl 
within  the  time  limited  by  law;  and  also  demurred  specially 
to  the  first  cause  of  action  on  the  two  grounds  particularly 
mentioned.  The  demurrers  were  overruled,  and  defendant 
appealed. 

For  the  appellant  there  was  a  brief  by  Humphrey  <fe  Arnr 
quist  and  W.  F.  MoNaWy^  and  oral  argument  by  Mr.  Mo 
NaUy.  They  argued  that  the  complaint  did  not  state  a 
cause  of  action  on  the  treasurer's  bond,  but  if  so  intended, 
the  action  was  barred  by  statute.  Sheldon  v.  BockweU^  9 
Wis.  166,  181;  Sahle  v.  Moloney,  48  Wis.  321 ;  Rogers  v.  Van 
Nortwick^  87  Wis.  414;  Story,  Eq.  Jur.  §  1520;  Wood,  lim- 


Digitized  by 


Google 


Wis.]  JANUAIiY  TERM,  1897.  373 

Town  of  Oady  v&  Bailey. 

itations,  117;  Spalding  v,  FarweU^  70  Me.  17;  Runt  v.  JElli- 
sany  32  Ala.  173;  Kerby  v.  Jacobs^  13  B.  Mon.  435;  TTt&on  v. 
Anthony^  19  Ark.  16.  The  complaint  fails  to  show  that  the 
action  was  authorized  by  the  town  electors,  as  sec.  776,  R.  S., 
requires.  State  ex  rel.  Manitowoc  v.  Cotmty  Glerh  of  Marni- 
towoo  Go.  69  Wis.  15;  State  ex  rel.  Barahoo  v.  Sauk  Go.  70 
id.  490;  State  ex  rel.  Spring  Lake  v.  Pierce  Go.  71  id.  322; 
Fox  Lake  t?.  Fox  Lake^  62  id.  486,  489. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  S.  J.  Bradford  and  Baker  &  Helms. 

Mabshall,  J.  The  several  alleged  causes  of  action  are 
substantially  alike,  except  that  each  is  for  a  balance  for  a 
particular  year.  If  the  first  cause  is  well  stated,  all  are,  and 
the  demurrers  were  properly  overruled. 

The  first  claim  by  defendant's  counsel  is  that  the  action  is 
not  on  the  official  bonds  of  the  defendant,  but  is  on  his  per- 
sonal liability  as  treasurer.  We  are  unable  to  concur  in  that 
view.  The  defendant  was  liable  independent  of  the  bonds, 
and  liable  upon  the  bonds  as  well.  It  was  proper  to  bring 
the  action  upon  either  liability  and  upon  the  bonds  without 
'  joining  the  bondsmen.  The  complaint  contains  all  the  nec- 
essary allegations  to  show  the  pleader's  intent  to  declare  for 
a  breach  of  the  official  bond  in  respect  to  each  cause  of  ac- 
tion. The  conditions  of  the  bonds  are  set  out,  and  the  facts 
pleaded  constituting  the  breach  relied  upon  as  to  each.  If 
the  causes  of  action  were  independent  of  the  bonds,  it  would 
have  been  sufficient  to  allege  generally  that  defendant  duly 
qualified  and  entered  upon  the  duties  of  his  office,  without 
setting  forth  particularly  the  conditions  of  the  bonds.  We 
reach  the  conclusion  without  difficulty  that  the  several  causes 
of  action  are  upon  official  bonds  given  by  the  defendant,  and 
that  they  are  all  well  pleaded.  Such  bonds  being  instru- 
ments under  seal,  obviously  the  statute  of  limitations  had 
not  run  at  the  time  of  the  commencement  of  the  action. 
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Compliance  with  sec.  776,  R.  8.,  respecting  the  necessity 
for  a  vote  of  the  electors  of  the  town  at  the  annual  town 
meeting,  to  authorize  the  action,  was  ^ot  necessary.  That 
section  provides  that  the  qualified  electors  of  each  town  shall 
have  power  at  any  town  meeting  to  direct  the  institution 
and  defense  of  all  actions  in  which  the  town  is  a  party  or 
interested ;  but  sec.  819,  R.  S.,  provides  that  "  the  supervisors 
of  each  town  shall  ,  •  .  see  that  ...  all  breaches 
of  official  bonds  to  the  damage  of  the  town  .  .  .  are 
prosecuted."  The  authority  of  the  supervisors  to  institute 
and  prosecute  actions  in  the  cases  specially  mentioned  in  sec. 
819  is  mandatory,  and  does  not  depend  upon  a  vote  of  the 
electors  of  the  town,  under  sec.  770.  Fox  Lake  ^.  Fox  Lake^ 
62  Wis.  486 ;  State  ex  rd.  Manitowoc  v.  County  Clet*k  ofMani- 
totpoG  Co.  59  Wis.  15 ;  Woodman  v.  Bohan^  91  Wis.  36. 

The  point  is  raised  that  presumably  the  settlement  made 
between  the  defendant  and  the  town  board  for  each  year 
was  examined  and  ratified  by  the  people  at  the  succeeding 
town  meeting,  pursuant  to  sec.  822,  R.  S.,  and  that  such  set- 
tlement and  ratification  are  binding  on  the  town.  The  law 
applicable  to  settlements  between  private  parties  does  not 
apply  to  settlements  between  a  public  corporation  and  its  offi- 
cers, respecting  the  handling  by  the  latter  of  public  money. 
^Notwithstanding  such  settlements,  if  such  officers,  by  a  mis- 
take or  otherwise,  wrongfully  retain  public  money  in  their 
hands,  they  may  be  proceeded  against  therefor  at  any  time 
thereafter,  upon  discovery  of  the  facts,  within  the  period  of 
the  statute  of  limitations.  Throop,  Pub.  Oflf.  §§  280-283; 
Otsego  Lake  v.  Kiraten^  72  Mich.  1;  Palo  AUo  Co.  v.  Bur- 
lingame^  71  Iowa,  201 ;  Boardman  v.  Flagg^  70  Mich.  372 ; 
Sexton  V.  Bichland  Co.  27  Wis.  349. 

The  result  of  the  foregoing  is  that  the  trial  court  properly 
overruled  defendant's  demurrers. 

By  the  Court.-^  The  order  of  the  circuit  court  is  affirmed, 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 
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Bfsxhabdt  and  another,  Appellants,  vs.  Elgee,  Bespondent. 

February  6 — Fdyruary  tS,  1897, 

Appeal,  dismissal  of  for  insufficient  certificate  of  judge. 

An  appeal  in  a  case  involving  less  than  one  hundred  dollars  will  be 
dismissed,  unless  the  judge's  certificate  as  to  questions  of  law  to 
be  decided  (required  by  cb.  215»  Laws  of  1895)  states  the  ultimate 
facts  on  which  the  particular  questions  of  law  are  raised,  so  that 
the  supreme  court  can  determine  the  same  without  reference  to 
the  record. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
oounty :  E.  B.  Bondt,  Circuit  Judge.    Appeal  dismissed. 

The  case  involved  rights  of  fishery  in  Willow  river,  and  is 
sufSdently  stated  in  the  opinion. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Baker  dk  Helms. 

For  the  respondent  there  was  a  brief  by  James  A.  Frear 
and  J.  W.  Bashford^  and  oral  argument  by  Mr.  Bashford. 

Cassoday,  C.  J.  The  amount  involved  in  this  case,  ex- 
<)lu8ive  of  costs,  is  less  than  $100.  A  former  appeal  from 
the  judgment  of  the  trial  court  was  dismissed  for  want  of  a 
<>ertificate  as  required  by  ch.  215,  Laws  of  1895.  93  Wis.  29. 
Since  that  decision  this  court  has  repeatedly  held,  in  effect, 
that  such  appeal  will  be  dismissed  unless  the  judge's  certifi- 
cate states  the  ultimate  facts  on  which  the  particular  ques- 
tions of  law  are  raised,  so  that  this  court  may  determine 
the  same  from  such  statement  alone,  without  reference  to 
the  record.  Independence  Creamery  Go.  v.  Zockwat/y  94  Wis. 
184;  Zeppla  v.  Reedj  94  Wis.  307.  As  indicated  in  these 
<3ases  and  the  act  in  question,  the  cause  is  to  be  certified 
only  when  it  "necessarily  involves  the  decision  of  some 
question  or  point  of  law  of  such  doubt  and  diflSculty  as  to 
require  a  decision"  of  this  court;  "and  in  aU  stick  oases 
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the  question  or  questions  so  certified  shall  be  briefly  and 
clearly  stated,"  and  "  no  other  question  shall  be  considered 
or  decided."  It  is  only  questions  or  points  of  law  which 
are  to  be  so  decided ;  and,  in  order  to  decide  the  same,  the 
facts  in  the  case  upon  which  they,  respectively,  depend  must 
be  clearly  and  briefly  stated. 

The  certificate  in  the  case  at  bar  does  not  comply  with 
these  decisions  nor  the  statute.  It  contains  seventeen  differ- 
ent questions  to  be  answered.  Several  of  these  questions 
certified  are  based  upon  the  record  in  the  case.  Several  of 
them  are  questions  of  fact  to  be  determined  by  this  court 
from  the  record.  The  action  is  for  trespass  upon  lands  of 
which  the  plaintiffs  were  alleged  to  be  the  owners  and  in 
possession.  This  was  denied,  and  the  court  found  that  Mrs. 
Burke  was  in  the  actual  possession,  instead  of  the  plaintiffs. 
One  of  the  questions  certified  is  as  to  whether  the  evidence 
sustains  such  finding.  Instead  of  stating  each  question  or 
point  of  law  involved,  and  the  facts  upon  which  it  depends, 
a  large  number  of  the  questions  certified  are  based  upon  an 
assumption  of  facts,  or  upon  an  abstract  statement  of  facts 
which  may  or  may  not  be  in  the  case,  depending  upon  the 
conclusions  which  might  be  reached  by  an  examination  of 
the  whole  record.  State  v.  Hickoky  90  Wis.  161, 166.  The 
act  in  question  was  designed  to  save  costs  to  litigants  and 
labor  to  attorneys  and  to  this  court  in  cases  involving  such 
small  amounts,  by  enabling  this  court  to  decide  doubtful 
and  difScult  questions  of  law  involved  upon  such  certificate. 
To  allow  such  certificate  to  be  used  as  a  bill  of  discovery, 
as  here  attempted,  would  not  only  nullify  the  statute,  but 
greatly  increase  the  labors  of  this  court  and  attorneys  in 
such  cases,  and  hence  increase  the  costs  to  litigants. 

By  the  CovH. — The  appeal  is  dismissed. 
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Company,  Appellant  12LJ*® 

Fetnmary  S — February  I8S,  1897. 

Appeal  on  gueationa  of  fact 

Where  the  questions  raised  on  appeal  are  purely  questions  of  fact» 
and  there  is  eyidenoe  to  sustain  the  findings  of  the  court  and  no 
preponderance  of  evidence  against  them,  the  judgment  will  be 
affirmed. 

Appeal  from  a  judgment  of  the  circait  court  for  Pepin 
county:  R  B.  Bundy,  Circuit  Judge.    Affirmed. 

The  case  is  sufficiently  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Jenkins  <&  Jenhina^ 
and  oral  argument  by  W.  W.  Jenkins. 

For  the  respondent  there  was  a  brief  by  G.  M.  JBiUiard 
and  S.  G.  Oilman^  and  oral  argument  by  8.  O.  OHman. 

"WiNSLow,  J.  The  questions  raised  on  this  appeal  are 
purely  questions  of  fact.  The  plaintiff  claims  a  balance  of 
about  $700  due  him  from  the  defendant  upon  a  logging  con- 
tract. It  appeared  that  the  plaintiff  and  one  Gilmore  had 
made  a  joint  contract  for  logging  certain  lands  with  Laird, 
Norton  &  Co.  several  years  before  the  contract  in  suit,  and 
that  the  contract  was  made  on  behalf  of  Laird,  Norton  & 
Co.  by  the  defendant,  and  all  accounts  were  kept  on  the  de- 
fendant's books,  and  payments  made  by  defendant.  After 
making  this  previous  contract,  plaintiff  and  Gilmore  sepa- 
rated their  interests  under  it,  and  each  logged  separate  parts 
of  the  lands  covered  by  the  contract.  On  this  contract  Gil- 
more quit  work  $700  in  debt  to  Laird,  Norton  &  Co.,  and 
the  defendant  claims  that  the  plaintiff  is  liable  for  this 
amount  as  Gilmore's  partner,  and  also  that  Magee  agreed 
that  he  would  pay  Gilmore's  deficit  in  consideration  of  an 
increase  of  fifty  cents  per  thousand  in  his  pay.    Magee  de- 
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nies  these  claims,  and  alleges  that  he  and  Gilmore  completely 
separated  their  interests,  with  the  consent  of  the  defendant, 
and  practically  made  separate  and  distinct  contracts,  and 
that  he  never  agreed  to  pay  Gilmore's  shortage. 

These  were  questions  of  fact,  and  the  court  (jury  being 
waived)  made  findings  in  accordance  with  the  plaintiflTs 
<K>ntention.  There  was  evidence  on  which  to  base  these 
findings,  and  it  cannot  be  said  that  the  preponderance  of 
evidence  was  clearly  against  them. 

By  the  Cov/rt. —  Judgment  af&rmed. 


l^-^g  Oatusa,  Respondent,  ts.  Klsinbb,  imp.,  Appellant. 

F^bfruary  6 — February  f <t,  1897. 

Appeal,  findings  ntatained. 

Upon  appeal,  the  findings  of  the  trial  coart  are  not  to  be  disturbed, 
unless  they  are  clearly  against  the  weight  of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pepin 
county:  E.  B.  Bundy,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  mortgage  executed  by  the 
defendant  Hewitt  to  the  plaintiff,  to  secure  the  purchase 
money  of  the  land.  Rudolph  Kleiner  was  made  a  defend- 
ant, as  one  claiming  some  interest  in  the  premises,  which 
was  subsequent  and  subordinate  to  the  plaintiff's  mortgage. 
Kleiner  defended,  and  asserted  that  his  mortgage  was  the 
prior  and  paramount  lien ;  that  he  took  his  mortgage  in  good 
faith,  and  without  notice  of  plaintiff's  mortgage.  The  mort- 
gaged premises  were  conveyed  by  the  plaintiff  to  Hewitt, 
and  the  mortgage  to  secure  the  purchase  money  taken,  Au- 
gust 21, 1893.  Only  a  small  part  of  the  purchase  money  was 
paid  down.  On  the  next  day,  after  its  execution  and  before 
it  had  been  filed  for  record,  Hewitt  borrowed  money  from 
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Kleiner  J  and  gave  him  a  mortgage  upon  the  same  land.  This 
mortgage  was  recorded  before  the  plaintiffs  mortgage.  It 
was  claimed  by  Kleiner  that,  at  the  time  he  took  his  mort- 
gage and  recorded  it,  he  was  ignorant  of  the  existence  of 
plaintiffs  mortgage,  and  was  a  mortgagee  in  good  faith  and 
without  notice  of  the  prior  mortgage.  On  the  other  hand, 
the  plaintifF  claimed  that  he  had,  if  not  actual  notice,  infor- 
mation sufScient  to  put  him  upon  inquiry,  and  so  was  not  a 
mortgagee  m  good  faith.   This  was  the  issue  which  was  tried. 

On  this  issue,  Hewitt  testified,  in  effecJt,  that  shortly  be- 
fore, at  Eau  Claire,  he  had  told  Kleiner  that  he  was  about 
to  buy  this  land  from  the  plaintiff;  that  he  was  going  to 
pay  $200  down,  and  give  a  mortgage  back  to  secure  the 
balance  of  the  purchase  money ;  and  that  he  should  want  to 
borrow  money  of  him.  Kleiner  replied,  in  effect,  that  he 
did  not  care,  if  his  mortgage  was  on  record  first.  That  at 
that  time  he  had  arranged  with  Kleiner  to  come  to  Durand, 
to  make  the  loan  and  take  the  mortgage.  A  witness,  Mike 
Dryer,  testified  that  he  told  Kleiner  that  he  was  "  going  to 
give  Hewitt  $200  to  sign  off  his  equity  in  the  piece  of  land 
on  which  he  {Kleiner)  had  a  mortgage.  I  told  Kleiner  that 
I  was  going  to  pay  the  $200  to  Mr.  Catura,  as  part  of  the 
purchase  price  of  the  eighty-acre  tract  of  land.  I.  couldn't 
say  for  sure  whether  I  stated  to  him  that  Mr.  Hewitt  was 
to  give  Mr.  Catura  a  mortgage  back  for  the  balance  of  the 
purchase  price,  but  I  think  I  did.  I  told  Kleiner j  that  morn- 
ing, to  go  and  see  the  records,  and,  if  the  records  were  clear, 
probably  it  would  be  all  right  to  take  a  mortgage  from 
Hewitt.  I  think  I  told  him  to  go  and  see  if  Mr.  Catura 
had  filed  his  mortgage  for  record.  I  can't  say  for  sure,  but 
J  think  I  did."  This  testimony  relates  to  the  time  of  the 
taking  of  this  mortgage  by  Kleiner,  at  Durand,  the  county 
seat.    These  conversations  Kleiner  denied. 

On  all  the  evidence,  the  trial  court  found  the  issue  in  favor 
of  the  plaintiff.    He  found  that  there  was  a  corrupt  scheme 


Digitized  by 


Google 


380  SUPREME  COURT  OF  WISCONSIN.  [95 

Gatura  y&  Kleiner. 

between  Hewitt  and  Dryer  for  defrauding  the  plaintiff, 
Catv/ra;  and  that,  while  Kleiner  had  no  part  in  that  scheme, 
he  yet  had  such  knowledge  of  the  parties  and  tjiie  circum- 
stances as  should  have  been  notice  to  him  of  the  existence 
of  plaintiiFs  mortgage,  sufScient  to  have  put  him  on  inquiry. 
From  a  judgment  in  the  plaintiffs  favor,  the  defendant 
Klemer  appeals. 

For  the  appellant  there  was  a  brief  by  DoolitUe  <6  Shoe- 
makeTj  and  oral  argument  by  Z.  A.  DoolitUe. 

For  the  respondent  the  case  was  submitted  on  the  brief  of 
William  E.  Plummer. 

Newman,  J.  No  reason  is  perceived  why  this  appeal  is 
not  governed  by  the  established  rule  that  the  findings  of 
the  trial  court  are  not  to  be  disturbed  unless  they  are  clearly 
against  the  preponderance  of  the  testimony.  The  trial  judge 
has  many  incidental  aids  to  the  understanding  and  appre- 
ciation of  the  testimony,  which  this  court  lacks.  He  sees 
the  witnesses,  observes  their  manner  in  giving  their  testi- 
mony, can  judge  of  their  intelligence,  and  receives  some  re- 
liable impressions  from  their  appearance  and  conduct  of 
their  singleness  and  veracity,  or  want  of  it,  which  assists 
him  in  his  judgment  of  the  credit  due  to  their  statements. 
This  court  receives  no  such  aid  in  its  study  of  the  testimony 
from  the  printed  page.  So,  great  reliance  is,  of  necessity, 
placed  upon  the  judgment  of  the  trial  court  on  contested 
questions  of  fact.  There  is  abundant  testimony,  if  believed, 
to  support  the  findings  of  the  trial  court.  No  reason  is  ap- 
parent to  this  court  why  the  trial  court  might  not,  without 
violation  of  any  legal  principle,  believe  the  testimony  which 
supports  the  findings. 

By  the  Cov/rt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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MuELLBEy  Appellant,  vs.  Wiese,  Eespondent. 

February  6 —February  £S,  1897. 

Married  voomen^  contracts  by, 

1.  In  the  absence  of  an  enabling  act,  the  contracts  of  a  married  woman 

are  cognizable  only  in  equity.  Except  as  affected  by  the  so-called 
"married  women's  act*'  (seca  2842-2845,  E.  S.), such  contracts  can- 
not be  enforced  at  law. 

2.  By  the  provisions  of  that  statute,  only  contracts  which  relate  to  or 

are  necessary  or  convenient  for  the  use  and  enjoyment  of  a  mar- 
ried woman's  separate  estate,  or  the  carrying  on  of  her  separate 
business,  or  which  relate  to  her  personal  services,  can  be  enforced 
at  law.  An  action  at  law  is  not,  therefore,  maintainable  against 
a  married  woman  on  a  note  signed  by  her  solely  as  surety  for  her 
husband. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Dane 
county:  R  Ot.  Siebboker,  Circuit  Judge.    Affirmed. 

Defendant  signed  a  judgment  note  as  surety  for  her  hus- 
band. Judgment  was  rendered  thereon.  Thereafter,  on  aflS- 
davits  and  a  verified  answer,  she  moved  the  court  to  set  the 
judgment  aside,  and  for  leave  to  defend,  which  motion  was 
granted.  The  action  was  thereafter  tried  by  the  court,  a 
jury  trial  having  been  waived.  The  trial  judge  found,  in 
substance,  that  the  defendant,  on  the  21st  day  of  August, 
1890,  executed  the  note  in  suit  as  surety  for  her  husband, 
John  Wiese,  now  deceased ;  that  the  consideration  for  the 
note  was  an  antecedent  debt  of  the  husband,  due  and  owing 
when  the  note  was  given ;  that  at  the  time  of  such  execution 
defendant  was  the  beneficiary  named  in  a  benefit  certificate 
of  membership  in  the  Northwestern  Mutual  Belief  Associa- 
tion, issued  to  her  husband ;  that  at  such  time  she  promised 
and  agreed  that,  in  case  of  nonpayment  of  the  note  during 
the  life  of  her  husband,  the  proceeds  of  the  insurance  cer- 
tificate should  be  applied  for  that  purpose,  and  that  plaintiff 
relied  upon  such  promise,  and  incurred  further  obligations 
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for  the  benefit  of  the  husband,  not,  however,  embraced  in 
the  note;  that  defendant  had  no  separate  estate,  basiness, 
or  property,  other  than  her  interest  in  such  benefit  certifi- 
cate. On  such  facts  the  trial  court  concluded  as  a  matter  of 
law  that  the  defendant  was  not  liable  in  this  action,  and 
ordered  judgment  accordingly,  from  which  judgment  this 
appeal  was  taken. 

John  G.  Fehlandtj  attorney,  and  Burr  W,  JoneSy  of  coun- 
sel, for  the  appellant,  contended  that  the  wife  in  signing  the 
note  intended  to  and  did  charge  her  separate  estate.  Archi- 
bald V.  Mut.  L:  Ins.  Co.  38  Wis.  542,  545;  Kroushop  v. 
Shontz,  61  id.  204,  21t;  Mesaer  v.  Smyth,  58  K  EL  298; 
Harlow  V.  BarleWj  53  Cal.  456;  Wood  v.  Orford,  52  id.  412;. 
Eenworthy  i?.  Sawyer^  125  Mass.  28 ;  Houghton  v.  Milbumy 
54  Wis.  554,  563.  She  had  an  interest  in  the  insurance  and 
intended  to  charge  it  with  this  debt.  Nelson  v.  McDonald, 
80  Wis.  605,  607. 

For  the  respondent  there  was  a  brief  by  Bashford,  O*  Con- 
nor dk  Aylwardj  and  oral  argument  by  JR.  M.  Bashford. 

Mabshall,  J.  This  is  an  action  at  law  to  charge  a  mar- 
ried woman  on  a  note  signed  by  her  solely  as  surety  for  her 
husband.  It  did  not  concern  her  separate  property  or  busi- 
ness. She  had  no  such  business,  and  no  separate  property 
except  a  beneficial  interest  in  a  policy  of  insurance  on  her 
husband's  life,  made  her  separate  property  by  ch.  376,  Laws 
of  1891.  It  is  not  like  Krouskop  v.  Shontz,  51  Wis.  204, 
where  the  contract  pertained  to  the  business  of  the  person 
sought  to  be  charged.  In  such  a  case  it  was  there  held  that 
such  person,  though  a  married  woman,  is  liable  at  law 
whether  the  contract  be  written  or  oral,  or  part  one  and 
part  the  other.  This  case  is  identical  with  Kavanagh  v. 
O^Neilly  53  Wis.  101,  where  the  court  distinctly  held  that  a 
note  for  the  debt  of  another,  signed  by  a  married  woman 
merely  as  surety  or  accommodation  for  such  other,  cannot 
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be  enforced  against  her  in  an  action  at  law.  That  is  conclu- 
sive of  the  question  here  raised.  The  reasons  for  the  rule  are 
clearly  shown  in  Krouskop  v.  Shontz^  in  an  exhaustive  opin- 
ion by  the  present  chief  justice,  in  which  all  the  adjudica- 
tions of  this  court  up  to  that  date  are  collated  and  com- 
mented upon.  Such  rule  may  be  stated  in  short  thus:  In 
the  absence  of  an  enabling  act,  the  contracts  of  married 
women  are  cognizable  only  in  equity.  Therefore,  except  as 
varied  by  the  married  women's  act,  so  called,  of  this  state 
(sees.  2342-234:5,  R  S.),  such  contracts  cannot  be  enforced 
at  law.  The  scope  of  such  statutes  only  includes  contracts 
necessary  or  convenient  for  the  use  and  enjoyment  of  a  mar- 
ried woman's'  separate  estate,  or  the  carrying  on  of  her  sepa- 
rate business,  or  in  relation  to  her  personal  services.  They 
have  no  relation  whatever  to  contracts  solely  of  suretyship 
for  debts  of  others.  ETnerson-TalcoU  Co.  v.  Knapp^  90  Wis. 
35.  As  to  such  contracts,  the  rights  and  remedies  of  mar- 
ried women  are  governed  by  the  common  law.  Whether 
the  defendant  can  be  held  liable  on  the  facts  in  a  suit  in 
equity  to  charge  her  separate  property  with  the  debt  is  not 
before  us,  therefore  not  decided. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
iirtaed. 


HbkZi  Eespondent,  vs.  Bebbb  and  another,  Appellanta 

February  S— February  fJ,  1897. 

AeUonsby  feeble-minded  persons:  Guardian  adlitem:  Joinder  of  eau9e9 

of  action, 

t,  At  common  law,  and  in  the  absence  of  any  statute  to  the  contrary* 
a  person  who  is  weak,  feeble-minded,  and  not  of  sufficient  mental 
capacity  to  attend  to  ordinary  business  transactions  and  preserve 
his  property  rights,  may  sue  in  his  own  name,  without  a  guardian 
ad  litem,  to  set  aside  an  exchange  of  property  fraudulently  pro- 
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oured  from  him  by  the  defendant  The  mere  fact  that  he,  in  his 
complaint,  acknowledges  himself  to  be  so,  does  not  preclude  his 
suing  in  his  own  name,  nor  is  there  anything  in  sec&  2615,  2616, 
R  a,  or  sees.  8976-8982,  a  &  R  Ann.  Stats.,  providing  for  the  ap- 
pointment of  guardians  ad  litem  for  insane  or  mentally  incompe- 
tent persons,  to  prevent  him  from  doing  sa 
2.  A  complaint,  in  an  action  to  rescind  an  exchange  of  lands,  which 
alleges  that  one  of  the  defendants  fraudulently  induced  the 
plaintiff  to  exchange  lands  in  Wisconsin  for  lands  in  Tennessee, 
by  taking  advantage  of  his  mental  incapacity  and  by  making  false 
representations  as  to  the  quality  of  the  Tennessee  lands  and  the 
state  of  the  title,  and  that  said  defendant  had  contracted  to  con- 
vey the  Wisconsin  lands  received  by  him  in  exchange  to  the  other 
defendant,  who  takes  them  with  knowledge  of  the  facts,  and  that 
the  latter  defendant  threatens  to  sell  or  incumber  the  lands  so  as 
to  prevent  the  plaintiff  from  collecting  any  judgment  he  may 
obtain,  and  prays  for  a  rescission  of  the  trade,  a  reconveyance  of 
the  Wisconsin  lands,  an  injunction  against  any  disposition  or  in- 
cumbering of  those  lands  by  the  defendants,  their  attorneys,  eta, 
and  for  damages,—  does  not  misjoin  causes  of  action,  but  states 
only  one  cause. 

Appeals  from  orders  of  the  circuit  court  for  Dane  county: 
R  G.  SiBBEOKEB,  Circuit  Judge.    Affirmed. 

The  complaint  alleges,  in  effect,  that  October  5, 1893,  the 
plaintiff  was  the  owner  in  fee  of  a  farm  of  120  acres,  de- 
scribed, in  Sun  Prairie,  and  certain  parts  of  lots  in  the  vil- 
lage of  Marshall,  and  certain  personal  property  of  the  value 
of  about  $1,400;  that  at  the  same  time  the  defendant  Beebe 
claimed  to  be  the  owner  in  fee  of  two  tracts  of  land,  de- 
scribed, in  Tennessee,  containing  together  320  acres;  that 
October  5, 1893,  the  plaintiff  was,  and  still  is,  of  a  weak  and 
feeble  mind,  and  not  of  sufficient  mental  capacity  to  attend 
to  ordinary  business  transactions,  or  to  protect  and  preserve 
his  property  rights;  that  Beebe  knew  of  such  incapacity  and 
inexperience  in  business  matters,  and  that  he  could  be  easily 
imposed  upon;  that  Beebe  was  then  a  practicing  physician 
in  Marshall,  with  a  large  practice,  and  well  experienced  in 
conducting  business  affairs,  and  had  gained  the  confidence  of 
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the  plaintiff,  who  was  disposed  to  rely,  and  did  greatly  rely, 
upon  his  counsel,  advice,  direction,  and  suggestions;  that 
Beebe^  taking  advantage  of  the  plaintiff's  weak  and  feeble 
mental  condition  and  of  his  confidence  in  him,  for  the  purpose 
of  wrongfully  and  fraudulently  obtaining  from  the  plaintiff 
title  to  his  said  real  and  personal  property,  solicited  and  ex- 
<shanged  the  plaintiff's  said  farm  and  real  and  personal  prop- 
erty for  said  320  acres  of  land  in  Tennessee;  that  on  said 
day  Beebe  did  falsely  and  fraudulently  represent  to  the 
plaintiff  that  the  said  land  in  Tennessee  was  first-rate,  heav- 
ily timbered  land,  covered  with  a  growth  of  the  best  kind 
of  timber,  and  was  worth  at  the  least  $15  per  acre;  that 
like  lands  could  not  be  bought  for  any  less;  that  Beebe  had 
a  complete  title  to  said  land  in  fee  simple, —  when  in  truth 
and  in  fact  Beebe  well  knew  that  such  representations  were 
wholly  and  entirely  false,  and  that  said  Tennessee  land  was 
a  poor  grade  of  land,  with  a  light  growth  of  timber  thereon, 
and  was  not  worth  to  exceed  $2  per  acre,  as  Beehe  then  well 
knew ;  that  like  land  could  be  bought  at  a  price  not  exceed- 
ing $2  per  acre;  that  Beebe  did  not  have  good  and  complete 
title  to  said  land  in  fee  simple,  as  he  well  knew ;  that  the 
title  to  thirty-three  acres  thereof  was  not  in  Beebe^  and  had 
wholly  failed,  and  the  plaintiff's  possession  thereof  defeated ; 
that  the  title  to  120  other  acres  thereof  is  claimed  by  an- 
other party,  and  is  now  in  litigation ;  that  the  plaintiff  re- 
lied upon  such  false  and  fraudulent  representations  of  Beebe^ 
and  believed  the  same  to  be  true,  and  was  thereby  induced 
to  convey,  deed,  and  transfer  all  of  his  said  real  and  per- 
gonal property  to  Beebe^  October  5, 1893;  that  such  convey- 
ance was  by  a  warranty  deed,  duly  recorded  October  5, 1893 ; 
that  Beebie  deed  to  the  plaintiff  was  defective,  in  that  it 
was  not  properly  acknowledged  by  his  wife,  as  required  by 
the  laws  of  Tennessee;  that  the  plaintiff  has  offered  to  re- 
convey  to  Beebe  the  Tennessee  lands,  and  has  duly  demanded 
of  Beebe  a  rescission  of  the  trade,  and  a  reconveyance  to 
Vol*  95— 25 
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him  of  all  the  property  which  Beehe  so  got  from  him,  but 
which  Beebe  has  refused;  that  the  value  of  the  real  estate 
so  conveyed  to  Beebe  is  $6,000,  and  the  value  of  the  per- 
sonal property  so  transferred  to  him  was  then  $1,400;  that 
the  value  of  the  Tennessee  lands  was  and  is  not  to  exceed 
$640 ;  that  the  plaintiff  has  been  damaged  by  reason  of  the 
premises  to  the  amount  of  over  $6,000;  that  the  plaintiff 
now  brings  into  court  a  deed  duly  executed  by  him,  convey- 
ing  back  to  Beebe  the  Tennessee  lands,  and  tenders  the  same 
to  Beebe  upon  his  reoonveying  to  the  plaintiff  the  lands  re- 
ceived by  him  from  the  plaintiff,  and  his  paying  to  the- 
plaintiff  the  amount  of  damages  he  has  suffered ;  that  Beebe 
sold  the  lands  so  conveyed  to  him  by  the  plaintiff  to  the  de- 
fendant Bohn^  October  8, 1894,  by  a  land  contract  recorded 
January  10, 1896,  for  $6,000,  of  which  $500  was  to  be  paid 
down,  and  the  balance  within  fifteen  years,  with  six  per 
cent,  interest,  which  land  contract  Bohn  took  from  Beebe 
with  notice  of  all  the  fact-s  stated;  that  Beebe  threatens  to 
sell,  incumber,  or  dispose  of  the  lands  so  conveyed  to  him,, 
and  190  acres  of  other  lands,  near  Madison,  with  the  intent 
and  purpose  of  preventing  the  plaintiff  from  collecting  any 
judgment  he  may  obtain  in  this  action,  and  will,  unless  en- 
joined  from  so  doing;  that  the  defendant  Bohn  threatens 
to  sell,  assign,  or  dispose  of  his  interest  in  the  farm  with  a 
like  intent  and  purpose,  unless  enjoined  from  so  doing;  and 
prays  a  rescission  of  the  trade,  etc.,  accordingly. 

To  that  complaint  each  of  the  defendants  separately  de- 
murred on  the  grounds,  in  effect:  (1)  That  the  courjt  has  no 
jurisdiction  of  the  person  of  the  defendant  or  the  subject  of 
the  action ;  (2)  that  the  plaintiff  has  not  legal  capacity  to  sue, 
by  reason  of  his  being  weak,  feeble-minded,  and  incompe- 
tent, as  mentioned,  and  so  can  only  sue  by  a  guardian  ad 
litem  duly  appointed ;  (3)  that  there  is  another  action  pend- 
ing between  the  same  parties  for  the  same  cause;  (4)  that 
there  is  a  defect  of  parties  plaintiff,  by  reason  of  his  being 
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weak,  feeble-minded,  and  incompetent,  as  mentioned,  and  can 
only  sue  by  a  guardian  ad  litem  duly  appointed ;  (5)  that 
several  causes  of  action  have  been  improperly  united ;  (6)  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  him.  From  the  respective  orders  over- 
ruling such  demurrers  the  defendants  each  separately  brings 
his  appeal. 

For  the  appellants  there  was  a  brief  by  O.  8.  Martin  and 
BusTmeU^  Rogers  c6  Hall^  and  oral  argument  by  A.  i?.  Bushn 
neU.  They  contended,  inter  alia^  that  the  plaintiff  had  no 
legal  capacity  to  sue  in  his  own  name,  but  must,  under 
sees.  261S-2615,  E.  S.,  and  Circuit  Court  Eule  IX,  sees.  1-3, 
sue  by  guardian  ad  litem,  1  Wait,  Prac.  486;  Dutcher  v. 
Duicher,  39  Wis.  651,  661;  Freylerg  v.  Pelerin,  24  How.  Pr. 
202;  Parks  v.  Parks^  19  Abb.  Pr.  161.  The  complaint  must 
allege  the  due  appointment  of  such  a  guardian.  Crawford 
V.  Neal^  56  Cal.  321;  Brooke  v.  Clark,  57  Tex.  105;  Grant- 
man  V.  Thrall,  44  Barb.  173.  A  cause  of  action  in  equity  is 
improperly  joined  with  one  at  law. 

For  the  respondent  there  was  a  brief  by  O.  W.  c&  H.  H. 
Birdj  and  oral  argument  by  G.  W.  Bird. 

Cassoday,  C.  J.  The  mere  fact  that  the  complaint  states 
that  at  the  times  mentioned  the  plaintiff  was  ^^  of  a  weak 
and  feeble  mind,  and  not  of  sufficient  mental  capacity  to  at- 
tend to  ordinary  business  transactions,  or  to  protect  and 
preserve  his  property  rights,"  did  not  prevent  him  from  com- 
mencing and  maintaining  this  action.  "Every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided  in  sec.  2607,"  E.  S.  E.  S.  sec.  2605. 
The  section  thus  referred  to  provides  that  "An  executor  or 
administrator,  a  trustee  of  an  express  trust,  or  a  person  ex« 
pressly  authorized  by  statute,  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  is  prosecuted." 
E.  S.  sec.  2607.    "  When  an  infant  is  a  party,  he  must  ap- 
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pear  by  guardian."  R.  S.  sec.  2613.  Sec.  2614,  R.  S:,  pre- 
scribes  how  such  guardian  for  an  infant  shall  be  appointed. 
Where  an  insane  defendant  is  without  a  guardian,  "the 
court,  or  a  judge  thereof,  shall  appoint  a  guardian  of  him 
for  the  action."  R.  S.  sec.  2615.  The  same  section  provides 
that  "If,  during  the  pendency  of  any  action,  either  party 
shall  become  or  prove  to  be  insane,  the  action  may  be  prose- 
cuted or  defended  by  his  guardian,  in  like  manner  as  if  it  had 
been  commenced  after  the  appointment  of  the  guardian,  or 
the  court,  or  judge,  may  appoint  a  guardian  for  the  action 
as  the  case  may  require."  "  Such  guardian  for  the  action 
-may  be  appointed  upon  the  application  of  any  party  thereto, 
or  of  any  relative  or  friend  of  such  insane  party,"  etc.  R.  S. 
sec.  2616.  It  is  stated  in  the  brief  of  counsel  for  the  plaint- 
iff that  "  these  are  the  only  statutes  of  this  state  requiring 
parties  to  appear  in  the  circuit  court  b}^  guardian  ad  litem^^ 
and  counsel  for  the  defendants  fails  to  cite  any  other  statute, 
and  we  find  none.  True,  as  conceded  bv  counsel  for  the 
plaintiff,  there  are  other  statutes  providing  for  the  appoint- 
ment by  the  county  court,  under  certain  circumstances,  of 
guardians  of  insane  persons,  and  of  persons  mentally  incom- 
petent to  have  the  care  and  management  of  their  own  prop- 
erty, and  drunkards  or  spendthrifts.  S.  &  B.  Ann.  Stats, 
sees.  3976-3982.  But  none  of  these  statutes  preclude  the 
plaintiff  from  conmiencing  and  maintaining  this  action  upon 
the  facts  stated.  Kor  is  there  anything  in  Rule  IX  of  the 
circuit  court,  cited  by  counsel,  which  prevents  him  from 
doing  so.  Since  there  is  no  statute  requiring  this  action, 
upon  the  facts  stated,  to  be  commenced  by  guardian,  there 
seems  to  be  no  reason  why  the  plaintiff  should  not  appear 
by  his  attorneys,  and  prosecute  the  action  in  the  name  of 
himself,  as  the  real  party  in  interest.  R.  S.  sec.  2605.  Of 
course,  if  the  plaintiff  becomes  or  proves  to  be  insane,  then, 
under  a  statute  cited,  "  the  court  or  judge  may  appoint  a 
guardian  for  the  action,  as  the  case  may  require."    R.  S. 


Digitized  by 


Google 


Wis.]  JANTJAEY  TEEM,  1897.  389 

Jacobs  va  Beebe. 

see.  2615.  The  trial  court  may  be  relied  upon  to  protect 
the  rights  of  all  parties,  and  appoint  a  guardian  whenever 
it  is  necessary.  Besides,  the  authorities  cited  by  counsel 
for  the  plaintiff  are  to  the  effect  that  at  common  law,  and  in 
the  absence  of  a  statute  to  the  contrary,  a  weak  and  feeble- 
minded person  of  full  age  may  bring  an  action  in  his  own 
name,  and  appear  by  attorney,  and  not  by  guardian  ad  litem. 
Fatdhner  v.  McClurey  18  Johns.  134;  Petrie  v.  Shoemaker^ 
24  Wend.  85 ;  Ca/meron^s  Com,  v.  PoUing6i\  3  Bibb,  11 ;  Reed 
V.  WiUon^  13  Mo.  28 ;  Green  v.  Komegay^  4  Jones,  Law  (N.  C), 
66;  Chicago  c&  St.  P.  R.  Co.  v.  Jfunger^  78  111.  300.  We  are 
cited  to  no  other  authorities  to  the  contrary.  The  objec- 
tions that  the  plaintiff  has  not  the  legal  capacity  to  sue,  and 
that  there  is  a  defect  of  parties  plaintiff,  are  not  well  taken. 

It  is  equally  clear  that  several  causes  of  action  are  not  im- 
properly united.  There  is  but  a  single  cause  of  action  stated, 
and  that  is  to  rescind  the  trade,  and  to  restore  to  the  plaint- 
iff, as  far  as  possible,  the  property  wrongfully  taken  from 
him,  and  to  give  him  damage  so  far  as  he  has  wrongfully 
been  deprived  of  his  rights.  The  complaint  states  a  good 
cause  of  action. 

JSy  the  Court. —  Both  orders  of  the  circuit  court  are  af- 
firmed. 


Jacobs,  Bespondent,  vs.  Bebbb,  Appellant. 

February  6— February  2S,  1897. 

Appealable  order. 

An  order  striking  out  a  demurrer  as  being  f rivolons  is  not  the  same 
as  one  overruling  a  demurrer,  within  the  meaning  of  ch.  212,  Laws 
of  1895^  and  hence  it  is  not  appealable,  even  when  made  by  the 
court  An  order  refusing  to  vacate  a  chamber  order  is  not  appeal- 
able unless  the  original  order  would  have  been  appealable  if  made 
by  the  court. 
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Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  Q.  SiEBEOKEK,  Circuit  Judge.    Appedl  dismissed. 

For  the  appellant  there  was  a  brief  by  BushneUy  Rogers 
<&  Hall  and  G.  8.  Martin^  and  a  brief  in  reply  and  oral 
argument  by  A.  R.  Bushnell. 

Chas.  N.  Brown^  for  the  respondent. 

WiNSLow,  J.  Upon  motion  made  at  chambers  to  strike 
out  the  defendant's  demurrer  to  the  complaint  as  frivolous, 
an  order  was  made  striding  out  the  demurrer,  with  costs, 
and  requiring  an  answer  to  be  served  within  five  days.  Mo- 
tion was  thereupon  made  before  the  court  to  set  aside  the 
order  made  at  chambers,  but  it  was  denied,  and  the  defend- 
ant appealed  from  the  last-named  order. 

The  appeal  must  be  dismissed,  because  the  order  is  not  ap- 
pealable under  ch.  212,  Laws  of  1895.  An  order  striking 
out  a  demurrer  as  frivolous  is  not  an  order  overruling  a  de- 
murrer, within  the  meaning  of  that  chapter,  and  hence  is 
not  appealable.  Gianella  v.  Bigelow^  92  Wis.  267.  Such  an 
order  not  being  appealable  v^hen  made  by  the  court,  it  fol- 
lows that  an  order  refusing  to  vacate  it  is  not  appealable. 
Orders  refusing  to  vacate  chamber  orders  are  only  appeal- 
able when  the  original  order  would  have  been  appealable  if 
made  by  the  court.    Subd.  4,  sec.  1,  ch.  212,  supra. 

By  the  Court — Appeal  dismissed. 


The  State  ex  bel.  Adams,  Eespondent,  vs.  Burdge  and 
'390  others,  Appellants. 

^  '^^  February  8 — February  £S,  1897. 

i&i786D     Delegation  of  legislative  power:  State  hoard  of  health:  School  ohUdren, 
^   '^*^'^  compulsory  vaccination  of. 

1.  There  is  no  statute  in  this  state  authorizing  compulsory  Taocination, 
nor  any  statute  which  requires  vaccination  as  one  of  the  condi- 
tions of  the  right  or  privilege  of  attending  the  public  schoels;  and^ 
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in  the  absence  of  any  such  statute,  a  rule  adopted  by  the  state 
board  of  health  January  26, 1894,  and  modified  in  June,  18H  ex- 
cluding from  public  and  other  schools  all  school  children  wjio  do 
not  present  certificates  of  vaccination,  cannot  be  sustained  as  a 
Talid  exeroise  of  the  police  powers  of  that  board. 

2.  The  state  board  of  health  is  a  purely  administrative  body,  and  has 
no  legislative  powei,  and  none  can  constitutionally  be  delegated 
to  it  The  provisions  of  sees.  1409&,  1409d,  B.  &  K  Ann.  Stats., 
authorizing  that  board  to  make  such  regulations  "as  may  in  its 
judgment  be  necessaiy  for  the  protection  of  the  people  "  from  con- 
tagious diseases»  and  giving  them  the  power  to  designate  what 
diseases  are  "contagious  or  dangerous  to  the  public  health,**  are 
an  unwarranted  delegation  of  legislative  power. 

^  Even  if  the  state  board  of  health  possessed  power  to  make  such  a 
rule  excluding  children  from  schools  who  do  not  present  certifi- 
cates of  vaccination,  it  would  be  held  to  be  void,  because  unrea- 
sonable, if  at  the  time  of  its  adoption  there  was  no  epidemic  of 
smallpox  existing  in  the  state  and  but  few  cases  scattered  through 
the  whole  state,  and  if  in  the  city  where  it  was  sought  to  be  en- 
forced there  had  been  but  one  case  and  that  had  been  properly 
quarantined,  and-the  board  of  education  had  no  belief  or  appre- 
hension that  it  either  is  prevalent  there  or  approaching  the  place. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county :  John  E.  Bennett,  Circuit  Judge.    Affirmed. 

This  was  a  proceeding  against  the  school  board  of  the  city 
of  Beloit  to  obtain  a  peremptory  inandamus  commanding 
the  defendants,  as  such  board,  to  permit  the  relator's  three 
children  to  attend  the  public  schools  in  said  city,  from  which 
it  was  alleged  they  had  been  wrongfully  and  unlawfully  ex- 
pelled March  13,  1894,  and  had  been  excluded  therefrom 
ever  since,  without  any  legal  excuse  or  authority,  solely  on 
the  ground  that  they  had  not  beea  vaccinated  with  virus,  ad 
a  preventive  of  smallpox.  The  defendants  justified  said  ex- 
pulsion and  prohibition  of  said  children  from  attending 
school,  for  the  reason  that  none  of  them  had  presented  to  the 
principal  or  teacher  of  the  school  to  which  they  respectively 
belonged  a  certificate  of  a  reputable  physician  that  they  had 
been  successf ally  vaccinated  with  virus,  in  order  to  prevent 
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them  from  having  smallpox,  and  under  and  by  virtue  of  a 
certain  rule  adopted  by  the  state  board  of  health  January 
26, 1894,  and  a  modified  rule  adopted  in  June,  1894,  after 
the  commencement  of  this  proceeding.  The  rule  professed, 
upon  its  face,  to  be  made  under  sec.  1409&,  S.  &  B.  Ann.  Stats., 
and  was  as  follows,  namely: 

"  Section  1.  No  child  shall  be  allowed  to  be  enrolled  as  a 
pupil  in  any  public,  private  or  parochial  school  in  this  state, 
or  to  attend  any  such  school  as  a  pupil  without  first  present- 
ing to  the  principal  or  teacher  of  the  school  in  which  he  or 
she  applies  for  enrollment  or  attendance,  the  certificate  of 
a  reputable  physician  that  he  or  she  has  been  successfully 
vaccinated.'* 

This  rule  as  amended  reads  as  follows: 

"  Section  1.  No  child  shall  be  allowed  to  be  enrolled  as  a 
pupil  in  any  public,  private  or  parochial  school,  without  first 
presenting  to  the  principal  or  teacher  of  the  school  in  which 
he  applies  for  enrollment  or  attendance,  the  certificate  of  a 
reputable  physician,  that  he  has  been  successfully  vaccinated,, 
or  in  lieu  of  such  certificate  of  successful  vaccination  a  cer- 
tificate from  a  reputable  physician  that  such  child  has  been: 
vaccinated  at  least  twice  within  a  period  of  three  months 
next  preceding  the  date  of  such  application ;  such  latter  cer- 
tificate, however,  shall  be  void  after  the  expiration  of  one 
year  from  its  date. 

"  Sec.  2.  No  parent  or  guardian  of  any  child  shall  allow 
such  child  to  attend  any  public,  private  or  parochial  school 
in  this  state,  and  no  principal  or  teacher  of  any  such  schoot 
shall  allow  a  child  to  be  enrolled  as  a  pupil,  or  to  attend 
such  school,  without  the  evidence  of  vaccination  herein  re- 
quired." 

This  section,  as  amended,  reads  as  follows: 

"  Sec.  2.  No  parent  or  guardian  of  any  child  shall  allow 
or  permit  such  child  to  attend  any  public,  private  or  parochial 
school  in  this  state,  and  no  principal  or  teacher  of  any  such 
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school  shall  allow  a  child  to  be  enrolled  as  a  pupil  or  attend 
such  school  as  such,  without  the  evidence  of  vaccination 
herein  required,  and  it  is  hereby  made  the  duty  of  the 
proper  school  authorities,  in  their  respective  localities,  ta 
enforce  the  foregoing  rule." 

It  was  alleged  in  the  return,  in  substance,  that  said  rules 
of  the  state  board  of  health  had  been  transmitted  to  the  de- 
fendants, the  Beloit  school  board,  with  a  request  that  the 
same  should  be  enforced,  and  that  said  school  board  passed 
a  resolution  by  which  it  was  provided  that  the  clerk  be  in- 
structed to  notify  the  superintendent  of  the  city  schools  of 
Beloit  to  ^require  all  school  children  to  be  vaccinated  wha 
were  so  required  to  be  under  the  order  of  the  state  board  of 
health,  or  to  show  successful  certificates  of  vaccination  on 
or  before  March  12,  1894,  and  that  notice  was  given  to  the 
teachers  of  the  public  schools,  accordingly,  that  the  said 
rule  must  be  enforced,  etc. ;  that  the  relator's  children  had 
never  been  vaccinated,  and  he  had  at  all  times  positively  re- 
fused to  allow  them  to  be  vaccinated;  and  that  none  of 
them  had  ever  produced  or  presented  to  any  principal  or 
teacher  of  any  public  school  of  said  city  any  certificate  of 
successful  vaccination,  as  required  by  said  rule  of  said  state 
board  of  health,  and  which,  by  order  of  the  Beloit  board  of 
health  of  February  19, 1894,  the  superintendent  of  the  city 
schools  was  directed  to  enforce;  and  that  they  were  there- 
fore excluded  from  attending  public  schools.  It  was  ad- 
mitted that  there  was  not  an  epidemic  of  smallpox  in  said 
city  at  the  time  of  such  exclusion,  but  it  was  alleged  that 
there  was  great  danger  of  that  disease  becoming  epidemic 
in  the  city,  though  there  was  not  any  case  of  smallpox  in  the 
immediate  vicinity  of  the  home  or  schools  of  said  children. 

At  the  trial,  before  the  circuit  court  for  Eock  county,  that 
court  found  that  said  rules  of  January  26th  were  passed  by 
the  board  of  health,  and  a  copy  thereof  transmitted  by  it  to- 
C.  W.  Merriman,  superintendent  of  the  public  schools  of  the 
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city  of  Beloit,  about  February  6,  1894;  that  the  schools  of 
said  city  were  public  schools,  organized  and  maintained  at 
public  expense  by  a  system  of  taxation  for  the  purpose 
of  furnishing  means  of  education  to  the  resident  children  of 
the  city  of  Beloit,  Wisconsin,  between  the  ages  of  four  and 
twenty  years,  free  of  charge;  that  the  defendants  were  then 
acting  as  the  school  board  of  the  city  of  Beloit,  and  had  in 
charge  the  management  of  said  schools,  and  that  on  the  19th 
of  February,  1894,  they  passed  a  resolution  directing  the 
superintendent  of  the  city  schools  to  require  all  children  to 
be  vaccinated,  under  said  order,  or  to  show  certificates  of 
successful  vaccination  on  or  before  March  12, 1894,'  and  that 
no  child  who  would  not  comply  with  the  same,  and  pro- 
duce the  proper  certificates  of  successful  vaccination  before 
March  12, 1894,  should  be  allowpd  to  attend  any  of  said 
schools  after  that  date;  that  during  the  said  months  of  Jan- 
uary and  February,  1894,  there  was  no  epidemic  of  smallpox 
existing  within  the  state  of  Wisconsin,  but  that  there  were 
a  few  cases  scattered  throughout  the  state,  and  that  there  had 
been  but  one  case  in  the  city  of  Beloit,  which  had  been  duly 
and  properly  quarantined;  that  the  relator  was  a  resident, 
citizen,  and  taxpayer  of  the  city  of  Beloit,  and  had  three 
minor  children,  named  in  the  writ,  of  the  proper  school  age, 
living  with  him,  and  depending  upon  him  for  support  and 
education;  that  they  had  been  attending  the  public  schools 
of  the  city  of  Beloit,  in  their  proper  grades,  prior  to  the 
making  of  said  resolution  by  the  said  defendant  school  board, 
and  did  so  attend  until  about  the  13th  of  March,  1894; 
that  said  relator  refused  to  allow  his  children  to  be  vacci- 
nated, and  said  children  refused  to  be  vaccinated,  on  account 
of  their  belief,  as  Christian  Scientists,  that  the  operation  or 
treatment  of  vaccination  was  morally  wrong,  and  that  the 
laws  of  God  permit  no  such  operation  or  treatment,  and 
that  to  permit  it  is  a  breaking  of  such  laws;  that  said  chil- 
dren were  of  sound  bodily  health,  and  entitled  to  attend 
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such  pablic  school,  unless  debarred  by  their  refusal  to  be 
Yaccinated,  and  they  were  expelled  by  reason  of  such  re- 
fusal, and  thereafter  were  not  allowed  to  attend  school ;  that 
in  June,  1894,  the  substitute  rule  was  adopted,  and  at  that 
time,  and  at  the  time  of  .filing  the  petition,  there  was  no 
epidemic  of  smallpox,  nor  any  case  of  smallpox  in  or  near 
said  city  of  Beloit ;  that  the  board  of  education  had  no  belief 
or  apprehension  that  it  was  prevalent  in  Beloit,  or  approach- 
ing it;  that  none  of  relator's  children  had  been  exposed  in 
any  manner  to  any  case  of  smallpox  or  varioloid;  and  that 
there  was  no  immediate,  present  necessity  for  a  rule  com- 
pelling scholars  to  be  vaccinated.  It  was  further  found  that 
two  of  relator's  children  were  within  the  ages  prescribed 
for  the  compulsory  education  of  children  by  ch.  187,  Laws 
of  1891. 

The  court  granted  a  peremptory  writ  of  mcmdamus^  as 
prayed  for,  and  gave  a  judgment  accordingly,  and  for  costs 
and  disbursements  against  the  defendants,  from  which  the 
defendants  appealed. 

For  the  appellants  there  was  a  brief  by  J.  0.  Rood^  attor- 
ney, and  Ruger  <j&  Norcroas^  of  counsel,  and  oral  argument 
by  Wm.  Ruger.  They  argued,  inter  alia^  that  our  statutes, 
sees.  1407, 1408,  E.  S.,  and  sees.  1409J,  1409^,  S.  &  B.  Ann. 
Stats.,  confer  upon  the  state  board  of  health  authority  to 
make  such  rules  as  are  in  question  in  this  case.  Those  statutes 
do  not  delegate  legislative  power.  The  powers  conferred 
by  them  are  to  be  deemed  administrative,  or  at  least  as  within 
the  recognized  exceptions  to  the  rule  against  the  delegation 
of  such  powers.  Raymond  v.  Fish,  51  Conn.  80;  2  Am.  & 
Eng.  Ency.  of  Law,  432-4;  State  v.  Hememavn,  80  Wis.  253, 
256-8;  HUdreth  v.  Ctamford,  65  Iowa,  339;  In  re  Orvn&Tj  16 
Wis.  423,  434;  In  re  Oliver,  17  id.  681,  686;  Coe  v.  Sohvlta^ 
47  Barb.  64;  Hurst  v.  Warner,  102  Mich.  238;  Mimmso/polie^ 
St.  P.  &  S.  S.  M.  R.  Co.  V.  Milner,  57  Fed.  Eep.  276,  279; 
StaU  ex  rd.  R.  ck  W.  Comm.  v.  (7.,  M.  <&  St.  P.  R.  Co.  38 
Minn.  281;  Chicago  <b  N.W.  R.  Co.  v.  Day,  35  Fed.  Eep. 
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866,  875;  Filley  v.  S.  F.  <fe  TF.  R.  Co.  5  id.  641,  657-9;  AU. 
Exp.  Co.  V.  W.  (&  W.  B.  Go.  Ill  K  0.  463;  Georgia  R.  &  B. 
Co.  V.  Smith,  9  Am.  &  Eng.  E.  Gas.  385;  U.  8.  v.  Breen,  40 
Fed.  Eep.  402 ;  People  ex  rel.  Nechamcas  v.  Warden  of  City 
Prison,  144  N.  T.  529;  Train  v.  Boston  Disinfecting  Co. 
144  Mass.  531;  U.  8.  v.  Williams,  6  Mont.  379;  Wayman  v. 
8outhard,  10  Wheat.  1,  43,  46;  Port  Royal  Mining  Co.  v. 
Bagord,  30  S.  0.  519;  Railroad  Gomm.  Gases,  116  U.  S.  307^ 
324,  336;  Reagan  v.  Farmers'  L.  &  T.  Go.  154  id.  362-4,, 
393-4;  LocMs  Appeal,  72  Pa.  St.  491,  49&-9.  The  rules  are 
reasonable  and  salutary,  and  are  not  in  conflict  with  ch.  87^ 
Laws  of  1891.  In  re  Walters,  84  Hun,  457;  In  re  Rebenack, 
62  Mo.  App.  8;  Bissell  v.  Davison,  65  Conn.  183;  Dvffield 
V.  WUliamspoH  8ch.  Dist.  162  Pa.  St.  476;  Abed  v.  Clark, 
840al.  226;  People  ex  rel.  King  v.  Gallagher,  93  N.  T.  438, 
447.  That  act  excepts  children  whose  physical  condition  is 
such  as  to  render  school  attendance  inexpedient. 

For  the  respondent  there  was  a  brief  by  Fethei's,  Jeffris, 
Fifield  <&  Mouat,  and  oral  argument  by  Ogden  H.  Fethers. 
To  the  point  that  the  legislature  cannot  delegate  the  power 
to  make  a  law,  though  it  may  confer  some  authority  or  dis- 
cretion as  to  the  mode  of  carrying  it  out,  they  cited  Dowling 
V.  Lancashire  Ins.  Co.  92  Wis.  63,  66;  Hurst  v.  Warner,  102 
Mich.  238;  Ex  parte  Cox,  63  Oal.  81;  Board  of  Harbor 
ComrrCrs  v.  Fxcelsior  Redwood  Co.  88  id.  491.  The  rules 
adopted  by  the  board  would  be  void,  even  if  made  by  the 
legislature  itself,  because  unreasonable  and  not  enacted  from 
necessity.  KosoiusTco  v.  Slomberg,  68  Miss.  469 ;  Railroad  Co. 
V.  Husen,  95  U.  S.  465 ;  PeopU  ex  rel.  Copcutt  v.  Board  of 
Health  of  Yonkers,  140  N.  Y.  1;  In  re  Smith,  146  id.  69; 
Stale  V.  8peyer,  67  Vt.  502;  School  Directors  v.  Breen^  60  111. 
App.  201. 

PiNNBY,  J.  1.  The  legality  of  the  action  of  the  defend- 
ants, constituting  the  school  board  of  the  city  of  Beloit,  in 
expelling  and  excluding  the  relator's  three  children  from  the 
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public  schools  in  that  city,  which  they  were  and  had  been 
respectively  attending,  and  which  they  had  a  lawful  right 
to  attend,  is  attempted  to  be  justified  by  the  rule  adopted 
by  the  state  board  of  health  of  January  26,  1894,  and  as 
modified  in  June,  1894,  after  this  proceeding  had  been  com- 
menced. The  defendants  were  acting  only  under  the  sup- 
posed authority  of  the  rule  of  the  state  board  of  health,  and 
this  presents  the  question  of  the  power  of  the  board  to  adopt 
and  cause  such  a  rule  to  be  enforced.  By  sec.  1407,  R  S., 
the  state  board  of  health  is  vested  with  "  a  general  super- 
vision throughout  the  state  of  the  interests  of  the  health 
and  life  of  citizens,"  and  directed  to  make  certain  investiga- 
tionsy  and  "voluntarily,  or  when  required,  advise  public 
boards  or  officers,"  in  regard  to  divers  matters  affecting  the 
public  health.  By  sec.  1408  the  board  was  "  to  have  charge 
of  all  matters  pertaining  to  quarantine,"  and  might  from 
time  to  time  "  make  general  or  local  rules  and  regulations 
for  the  preservation  or  improvement  of  the  public  health 
not  inconsistent  with  law,  or  those  prescribed  by  local  au- 
thorities pursuant  to  law,"  and  "  all  sheriffs,  constables,  po- 
lice officers,  and  all  other  officers  and  eniployees  of  this 
state,  are  required  to  respect  and  enforce  the  same,  in  every 
particular  affecting  their  respective  localities  or  duties."  By 
sees.  1409a,  1409&,  S.  &  B.  Ann.  Stats.,  an  annual  appro- 
priation of  $15,000  was  made  as  a  contingent  fund,  which 
might  be  used,  under  the  conditions  and  restrictions  of  sec. 

14095,  **  to  prevent  the  introduction  of  Asiatic  cholera,  small- 
pox, or  other  dangerous  contagious  diseases  into  this  state, 
or  the  suppression  and  control  of  such  disease,  if  the  same 
shall  be  found  already  existent  within  the  state."    By  sec. 

14096,  the  state  board  of  health,  the  more  effectually  to  pro- 
tect the  public  health,  was  authorized  to  establish  such  sys- 
tems of  inspection  as,  in  its  judgment,  might  be  necessary 
to  ascertain  the  presence  of  the  infection  of  Asiatic  chol- 
era or  other  dangerous  contagious  diseases,  and  to  put  the 
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same  in  force,  and  might,  "  from  time  to  time,  make,  alter, 
modify,  or  revoke  rules  and  regulationsybr  guarding  against 
the  introduction  of  contagious  diseases  into  the  state;  for 
the  control  and  suppression  thereof,  if  within  the  state;  for 
the  quarantine  and  disinfection  of  persons,  localities,  and 
things  infected,  or  suspected  of  being  infected,  by  such  dis- 
eases ;  .  .  .  for  the  proper  sanitary  care  of  jails,  asylums, 
school  houses,  •  •  .  and  the  premises  connected  there- 
with, .  .  .  and  may  declare  any  or  all  of  its  rules  in 
force  within  the  whole  state,  or  within  any  specified  part 
•thereof;  .  .  .  and  in  general  the  state  board  of  health 
shall  have  power,  and  it  shall  be  its  duty,  to  make  such  rules 
and  regulations^  and  to  take  such  measures  as  may  in  its  judg- 
ment be  necessary  for  the  protection  of  the  people  of  the  state 
from  Asiatic  cholera,  or  other  dangerous  contagious  di'SeasesP 
By  sec.  1409c  it  is  provided  that  "any  person  who  shall  neg- 
lect or  refuse  to  obey  the  said  rules  and  regulations,  or  who 
shall  wilfully  obstruct  or  hinder  the  execution  thereof,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  for  each  offense  by  a  fine  of  not 
less  than  $25,  and  not  more  than  $500,  or  by  imprisonment 
in  any  county  jail  for  a  period  of  not  more  than  six  months, 
or  by  both  fine  and  imprisonment,  in  the  discretion  of  the 
court." 

The  police  power  of  the  state  is  relied  on  to  support  the 
rule  in  question.  This  power  has  been  defined  in  varying 
language,  but  of  substantially  the  same  general  import. 
"  All  laws  for  the  protection  of  life,  limb,  and  health,  for 
the  quiet  of  the  person,  and  for  the  security  of  property," 
fall  within  the  general  police  power  of  the  government. 
"All  persons  and  property  are  subjected  to  all  necessary 
restraints  and  burdens,  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  state;"  and  it  has  been  said  that  "it 
is  co-extensive  with  self -protection,  and  is  not  inaptly  termed 
^  the  law  of  overruling  necessity.'    It  is  that  inherent  and 
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plenary  power  in  the  state  which  enables  it  to  prohibit 
all  things  hurtful  to  the  comfort  and  welfare  of  society.'^ 
Tiedeman,  Lim.  of  Police  Power,  2-5 ;  Cooley,  Const.  Lim. 
572;  Ebdfield,  0.  J.,  in  Thorpe  v.  R.  <b  B.  R.  Co.  27  Vt. 
140;  Lake  View  v.  Rose  HiU  Cemetery  Co.  70  111.  192;  State 
V.  JVoyes,  47  Me.  189.  As  the  police  power  imposes  re- 
strictions and  burdens  upon  the  natural  and  private  rights 
of  individuals,  it  necessarily  depends  upon  the  law  for  its 
support;  and,  although  of  comprehensive  and  far-reaching 
character,  it  is  subject  to  constitutional  restrictions,  and,  in 
general,  it  is  the  province  of  the  lawmaking  power  to  deter- 
mine in  what  cases  or  upon  what  conditions  this  power  may 
be  exercised.  As  applied  to  the  present  case,  the  relator 
had  a  right,  secured  by  statutory .  enactment,  to  have  his 
children  continue  to  attend  the  city  schools  in  which  they 
were  respectively  enrolled  as  pupils,  and  they,  too,  had  a 
right  to  so  attend  such  schools.  Whether  it  be  called  a 
right  or  privilege  cannot  be  important,  for  in  either  view  it 
was  secured  to  the  relator,  and  to  his  children  as  well,  by 
the  positive  provisions  of  law,  and  was  to  be  enjoyed  upon 
such  terms  and  under  .such  conditions  and  restrictions  as 
the  lawmaking  power,  within  constitutional  limits,  might 
impose.  ^ 

There  is  no  statute  in  this  state  authorizing  compulsory 
vaccination,  nor  any  statute  which  requires  vaccination  as 
one  of  the  conditions  of  the  right  or  privilege  of  attending 
the  public  schools;  and,  in  the  absence  of  any  such  statute, 
we  think  it  cannot  be  maintained  that  the  rule  relied  on  is 
a  valid  exercise  of  the  rightful  powers  of  the  state  board  of 
health.  The  state  board  of  health  is  a  creation  of  the  stat- 
ute, and  has  only  such  power  as  the  statute  confers.  It  has 
no  common-law  powers.  To  lawfully  exclude  the  relator's 
children  from  the  city  schools  for  the  cause  relied  on  required 
such  a  change  in  the  existing  law  as  the  legislature  alone 
could  make,  a  change  that  should  make  vaccination  of  pupils 
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compulsory,  or,  at  least,  prescribe  it  as  a  condition  of  the 
right  or  privilege  of  attending  the  public  schools  generally, 
or  during  the  occurrence  of  certain  emergencies,  or  upon 
the  happening  of  certain  contingencies  or  conditions,  in  re- 
spect to  the  prevalence  of  smallpox.  The  powers  of  the 
state  board  of  health,  though  quite  general  in  terms,  must 
be  held  to  be  limited  to  the  enforcement  of  some  statute  re- 
lating to  some  particular  condition  or  emergency  in  respect 
to  the  public  health;  and,  although  they  are  to  be  fairly 
and  liberally  construed,  yet  the  statute  does  not,  either  ex- 
pressly or  by  fair  implication,  authorize  the  board  to  enact 
a  rule  or  regulation  which  would  have  the  force  of  a  law 
>changing  the  statute  in  relation  to  the  admission  and  the 
right  of  pupils  of  a  proper  school  age  to  attend  the  public 
schools.  The  state  board  of  health  had  no  legislative  power, 
properly  so  called,  and  none  could  be  delegated  to  it.  It  is 
-purely  an  administrative  body.  The  powers  of  the  state 
government  are  vested  in  three  departments,  the  legislative, 
to  enact  the  laws;  the  executive,  to  execute  them;  and  the 
judicial,  to  declare,  construe,  and  apply  them.  The  consti- 
tution (art.  IV,  sec.  1)  declares  that  "  the  legislative  power 
shall  be  vested  in  a  senate  and  assembly."  That  no  part  of 
the  legislative  power  can  be  delegated  by  the  legislature  to 
^ny  other  department  or  body  is  a  fundamental  principle  of 
constitutional  law,  essential  to  the  integrity  and  maintenance 
of  the  system  of  government  established  by  the  constitution, 
and  repeatedly  recognized  and  asserted  by  the  courts.  In 
the  recent  case  of  JDowlingv.  Lancashire  Ins.  Co.  92  Wis.  63, 
we  had  occasion  to  examine  and  apply  this  principle  to  an 
attempt  to  delegate  the  power,  essentially  legislative,  to  the 
insurance  commissioner,  to  prepare,  approve,  and  adopt  a 
so-called  standard  fire  insurance  policy,  the  adoption  of 
which  would  necessarily  effect  important  changes  in  the 
law  of  fire  insurance,  a  delegation  of  authority  which  would 
-transfer  bodily  the  legislative  power  on  this  subject  to  the 
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insurance  commissioner.  We  are  satisfied  that  the  concla- 
sions  there  reached  are  correct,  and  sastaioed  by  numeroas 
decisions  of  the  highest  courts  of  the  country,  some  of  which 
were  there  cited. 

The  application  of  the  views  there  expressed  is,  we  think, 
decisive  against  the  validity  of  the  rule  under  consideration. 
The  language  of  the  statute  (S.  &  B.  Ann.  Stats,  sec.  1409^)'  is 
Tory  general,  and  goes  to  the  extent  of  authorizing  the  state 
board  of  heiJth  ^^  to  make  such  rules  and  regulations  and  to 
take  such  measures  as  may,  in  its  judgment,  be  necessary  for 
the  protection  of  the  people  from  Asiatil^  cholera,  or  other 
•dangerous  contagious  diseases,"  and  by  sec.  lM>9d  it  is  de- 
<>lared  that  the  term  '^  dangerous  and  contagious  diseases,"  as 
used  in  the  act,  ^^ shall  be  construed  and  understood  to  mean 
such  diseases  as  the  state  board  of  health  s/iiall  designate 
as  contagwua  cmd  da/ngerous  to  the  public  health."  The 
provisions  of  the  statute  import  and  include  an  absolute 
delegation  of  the  legislative  power  over  the  entire  subject 
'l^ere  involved,  and  this,  too,  without  any  previous  legislative 
•provision  for  compulsory  vaccination,  or  as  a  condition  of 
^enrollment  of  children  of  proper  school  age  as  pupils  in 
the  public  school,  or  of  their  right  to  attend  such  schools. 
Without  any  other  legislative  authority  than  the  right  thus 
conferred,  the  state  board  of  health  assumed  the  power 
to  so  far  control  the  public  schools  of  the  state  as  to  re- 
quire "the  proper  school  authorities  in  their  respective 
localities  to  enforce  the  rule  in  question."  It  cannot  be 
doubted  but  that,  under  appropriate  general  provisions  of 
law  in  relation  to  the  prevention  and  suppression  of  danger- 
ous and  contagious  diseases,  authority  may  be  conferred  by 
the  legislature  upon  the  state  board  of  health  or  local  boards 
to  make  reasonable  rules  and  regulations  for  carrying  into 
eflfect  such  general  provisions,  which  will  be  valid,  and  may 
be  enforced  accordingly.  The  making  of  such  rules  and 
•regulations  is  an  administrative  function,  and  not  a  legis- 
Vol.  95-26 
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lative  power,  but  there  must  first  be  some  substantive  pro- 
vision of  law  to  be  administered  and  carried  into  effect.  The 
true  test  and  distinction  whether  a  power  is  strictly  legis- 
lative, or  whether  it  is  administrative,  and  merely  relates  to 
the  execution  of  the  statute  law,  ^^is  between  the  delegation 
of  power  to  make  the  law,  which  necessarily  involves  a  dis- 
cretion as  to  what  it  shall  be,  and  conferring  authority  or 
discretion  as  to  its  execution,  to  be  exercised  under  and  in 
pursuance  of  the  law."  The  first  cannot  be  done.  To  the 
latter,  no  valid  objection  can  be  made.  Per  Rannbt,  J.,  in 
Cmcinnatif  W.  <&  Z.  B.  Co.  v.  Comm^rs  of  Clinton  Co.  1  Ohio 
St  88.  The  same  conclusions  substantially  were  reached 
in  Field  v.  Clark,  143  U.  S.  650,  681,  694.  Where  an  act  is 
clothed  with  all  the  forms  of  law,  and  is  complete  in  and  of 
itself,  it  may  be  provided  that  it  shall  become  operative  only 
upon  some  certain  act  or  event,  or,  in  like  manner,  that  its. 
operation  shall  be  suspended;  and  the  fact  of  such  act  or 
event,  in  either  case,  may  be  made  to  depend  upon  the  ascer- 
tainment of  it  by  some  other  department,  body,  or  officer, 
which  is  essentially  an  administrative  act.  There  need  there- 
fore be  no  delay  or  embarrassment  in  such  cases,  as  the  legis- 
lature may  easily  so  formulate  the  act  as  to  adapt  it,  and 
make  it  operative  upon  any  contingency-  or  emergency. 
Locke's  Appeal,  72  Pa.  St.  491-498;  MoerB  v.  Reading,  21 
Pa.' St.  202;  Blanding  v.  Burr,  13  Cal.  358.  In  the  present 
instance  neither  method  of  legislation  was  adopted,  and  the 
fatal  vice  of  the  rule,  in  our  judgment,  is  that  there  was  no 
precedent  or  existing  law  under  which  it  could  be  framed 
and  adopted  as  an  adjunct  or  act  of  administrative  author- 
ity, to  effectuate  its  purposes  Aiid  carry  it  into  effect.  School 
Directors  v.  Breen,  60  111.  App.  201.  The  cases  of  Abed  v. 
Clark,  84  Cal.  226,  and  Bissell  v.  Davison,  65  Conn.  183,  were 
sustained  by  ample  legislative  authority.  In  the  case  of 
Duffield  V.  Williamsport  School  Dist  162  Pa.  St.  476,  the 
authority  to  exclude  from  the  schools  those  who  had  not  beeik 
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vaccinated  rested  upon  an  ordinance  of  the  city,  but  whether 
there  was  precedent  legislative  authority  does  not  appear. 
The  making  of  such  rules  and  regulations,  to  carry  into  effect 
the  provisions  of  an  act  of  strictly  legislative  authority,  as 
was  said  in  In  re  Orhier^  16  Wis.  423, 434,  "no  more  partakes 
of  legislative  power  than  that  discretionary  authority  in- 
trusted to  every  department  of  the  government  in  a  variety  of 
cases.  This  practice  of  giving  discretionary  power  to  other 
departments  or  agencies,  who  were  intrusted  with  the  duty  of 
carrying  into  effect  some  general  provisions  of  law,  had  its 
origin  at  the  adoption  of  the  constitution,  and  in  the  action 
of  the  first  congress  under  it,  as  the  federal  legislation 

abundantly  shows But  a  distinction  must  be  made 

of  those  important  subjects  which  must  be  entirely  regu- 
lated by  the  legislature  itself  from  those  of  less  interest  in 
which  a  general  provision  may  be  made.  .  .  .  The  line 
has  not  been  exactly  drawn  which  separates  those  impor- 
tant subjects  which  must  be  entirely  regulated  by  the  legis- 
lature itself  from  those  of  less  interest  in  which  a  general 
provision  may  be  made,  and  power  given  to  those  who  are 
to  act  under  such  general  provision  to  fill  up  the  details." 
It  not  unfrequently  occurs  that  provisions  are  found  in  legis- 
lative enactments  which  might  well  have  been  detennined 
and  regulated  by  some  board  or  body  having  administrative 
powers,  but  it  is  safe  to  say,  we  think,  that,  where  the  pro- 
vision in  question  lies  strictly  and  solely  within  the  domain 
of  legislative  authority,  in  all  such  cases  there  can  be  no 
delegation  of  the  power  to  enact  it.  Our  conclusion  is  that 
the  rule  under  consideration  could  be  made  operative  only 
as  an  act  of  legislative  power,  and  it  does  not  come  within 
the  domain  of  the  power  to  make  rules  and  regulations  in 
aid  or  execution  of  some  general  statutory  provision.  This 
view  is  illustrated  by  reference  to  certain  of  the  general 
provisions  contained  in  sec.  1409J,  yet  of  a  suflBiciently  defi- 
nite character,  do  that  the  state  board  of  health,  as  an  ad- 
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ministrative  body,  might  be  authorized  to  adopt  reasonable 
rules  and  regulations  to  carry  them  into  effect.  As  to  the 
matter  of  inspections  authorized  by  the  act,  to  ascertain 
the  presence  of  the  infection  of  Asiatic  cholera  or  other 
dangerous  and  contagious  diseases,  and  the  power  conferred 
on  the  inspector  to  enter  any  building,  vessel,  railway  car, 
etc.,  as  well  as  the  quarantine  authorized  by  sec.  1409,  the 
power  of  the  state  board  of  health  to  make  appropriate 
rules  and  regulations  to  effectuate  the  general  purposes  thus 
declared  would  seem  to  be  free  from  doubt.  Hurst  v. 
Warner,  26  L.  R.  A.  484,  489,  492,  102  Mich.  238;  Travn,  v. 
Boston  Disinfecting  Co.  144  Mass.  523-531;  Bealih  DepL 
v.  Knoll,  70  N.  Y.  535. 

2.  The  circuit  court  held  that  the  rule  in  question  was  un- 
reasonable, and  therefore  void ;  and,  had  the  state  board  of 
health  possessed  the  power  to  make  the  rule,  we  agreie  it 
would  have  been  void  for  that  reason.  The  rule  was  an  un- 
reasonable and  extraordinary  one,  and  serves  to  enforce  the 
importance  and  necessity  of  a  strict  adherence  to  the  consti- 
tutional rule,  that  the  power  to  make  the  law  cannot  be  dele- 
gated to  any  board  or  body  not  directly  responsible  to  the 
people.  When  the  rule  in  its  original  form  was  adopted, 
there  was  no  epidemic  of  smallpox  existing  in  the  state,  but 
there  were  a  few  cases  scattered  throughout  the  state. 
There  had  been  but  one  case  in  Beloit,  which  had  been  prop- 
erly quarantined ;  and  when  the  substituted  rule  was  adopted 
in  June,  1894,  as  well  as  when  this  proceeding  was  instituted, 
there  was  no  epidemic  of  smallpox  in  or  near  the  city  of  Be- 
loit, or  approaching  it,  and  the  defendant  board  of  education 
had  no  belief  or  apprehension  that  it  was  prevalent  in  Beloit 
or  approaching  it.  None  of  the  relator's  children  had  been 
exposed  to  it  or  varioloid,  and  there  was  no  immediate  ne- 
cessity for  the  rule  requiring  scholars  to  be  vaccinated.  All 
these  facts  are  established  by  the  findings  of  the  court,  the 
correctness  of  which  was  not  questioned  at  the  argument; 
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and  yet,  by  an  arbitrary  rule,  as  by  a  single  stroke  of  the 
pen,  every  child  of  school  age,  throughout  the  entire  state, 
that  had  not  been  vaccinated,  was  excluded  from  the  com- 
mon schools,  and  forbidden  to  be  enrolled  as  a  pupil,  or  to 
attend  school,  without  a  certificate  of  successful  vaccination 
from  a  reputable  physician,  or,  in  lieu  thereof,  a  certificate 
showing  that  such  child  had  been  vaccinated  twice  within  a 
period  of  three  months  next  preceding  its  application  for 
admission. 

There  must  be,  at  least,  circumstances  apparently  render- 
ing such  a  rule  or  regulation  necessary  for  the  preservation 
of  the  public  health.  It  would  be  a  very  extraordinary  con- 
dition that  would  justify  such  a  sweeping  and  far-reaching 
exercise  of  the  power  to  make  a  rule  of  the  character  of  the 
one  in  question  either  justifiable  or  proper,  as  the  statute 
provides  for  making  rules  and  regulations  of  local  application 
only.  Whether  rules  and  regulations  framed  by  an  admin- 
istrative body  are  reasonable  or  not  is  a  question  that  may 
be  determined  in  the  courts,  and,  were  there  no  other  ques- 
tion in  regard  to  the  validity  of  this  rule,  we  should  feel 
compelled  to  declare  it  void  as  unreasonable  and  unneces- 
sary. Kosciusko  V.  Slomberg^  68  Miss.  469;  In  re  Smithy  146 
X.  Y.  68;  School  Directors  v.  JSreeuy  60  111.  App.  201-208. 

The  question  as  to  the  validity  of  legislation  making  vacci- 
nation of  children  attending  school  compulsory  is  not  pre- 
sented by  the  record,  and  in  respect  to  it  we  express  no 
opinion.  Two  of  the  relator's  children,  affected  by  the  rule 
of  exclusion,  are  within  the  age  prescribed  for  compulsory 
education  of  children  by  ch.  187,  Laws  of  1891 ;  but,  as  this 
objection  may  be  obviated  by  subsequent  legislation,  there 
is  no  occasion  now  to  express  any  opinion  in  respect  to  it. 

It  follows  from  these  views  that  the  judgment  of  the  cir- 
cuit court  is  correct. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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If  106  SJ|     MakkwelLj  Plaintiff  in  error,  vs.  Pereles  and  another,  De- 
r^ar  awl  fendants  in  error. 


95         406 

no     ^6 
no     »6 


December  17, 189$  ^  March  16, 1897. 
'  Parent  and  chUd:  Custody  of  child. 

im  Seo.  8964  B.  S.,  secures  to  a  father,  as  the  natural  guardian  of  his^ 
minor  child,  the  right  to  its  care  and  custody,  **  if  he  is  competent  to 
transact  his  own  business  and  not  otherwise  unsuitable,"  and  the 
mere  fact  that  its  maternal  relatives,  who  have  had  the  care  of  the 
child  from  its  birth  and  have  become  attached  to  it  and  desire  to 
continue  to  care  for  it^  are  able  to  secure  to  it  better  advantages 
than  can  its  parent,  does  not  render  that  parent  unsuitable  to  have 
its  care  and  custody,  within  the  meaning  of  that  statute. 

%  Nor  is  the  father  of  the  child  rendered  unsuitable  by  the  fact  that 
he  is  of  a  somewhat  cold,  reserved,  and 'unsympathetic  nature,  or 
that^  by  reason  of  his  occupation,  he  is  absent  from  home  the 
greater  part  of  his  time;  or  that  his  second  wife,  in  whose  care 
the  child  is  to  be  in  his  absence,  is  young  and  has  had  little  expe- 
rience in  the  care  and  management  of  children,  so  as  to  authorize 
the  court  to  deny  him  the  care  and  custody  of  the  child  as  against 
such  relativea 

8,  Whether  or  not  the  father  might,  by  an  oral  contract,  cede  away 
his  parental  rights  and  finally  conclude  himself  in  respect  to 
them,  yet  the  mere  facts  that,  when  the  father,  at  his  wife's  fu- 
neral, requested  to  be  left  alone  with  her  remains,  her  brothers  did 
not  leave  the  room;  that  one  of  them  there,  in  the  name  of  his 
wife,  requested  the  father  to  consent  that  they  should  have  the 
custody  of  the  child,  and,  on  his  remaining  silent,  asked  him  to 
shake  hands  if  he  would  not  speak,  and  he  did  take  their  hands; 
and  that  he  afterward  left  the  child  in  their  care  for  twenty-one 
months,  during  which  time  he  paid  its  expenses  and  constantly 
claimed  the  right  to  its  custody,  do  not  establish  a  surrender  on 
the  father's  part  of  his  right  to  the  custody  of  such  child. 

Ebbob  to  review  a  judgment  of  the  circuit  conrt  for  Mil- 
waukee county :  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

This  was  a  writ  of  error  to  review  the  order  and  deter- 
mination of  the  circuit  court  for  Milwaukee  county  in  a  pro- 
ceeding by  habeae  co7*jpu8^  brought  by  the  plaintiff  in  error 
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in  behalf  of  his  infant  daughter,  Fannie  P.  Markwell,  of 
the  age  of  about  two  years,  and  to  procure 'her  to  be  deliv- 
ered to  him  by  the  defendants  in  error,  the  aunt  and  uncle 
of  said  infant,  in  whose  custody  she  then  was.  Proper  re- 
turn was  made  to  the  writ  by  the  respondents,  upon  which, 
issue  was  taken  by  the  petitioner. 

The  court  ruled  at  the  trial  that  the  burden  of  proof  w^s 
on  the  respondents,  and  found  the  facts  to  be  that  the  peti- 
tioner was  married  to  Julia  £.  Pereles,  the  sister  of  James 
M.  Pereles^  one  of  the  respondents,  May  26, 1892;  that  the 
child,  Fannie,  was  born  to  them  August  13, 1893,  and  that 
its  mother  died  October  14, 1893,  at  New  York,  where  her 
husband  then  and  ever  since  has  resided;  that  after  the  birth 
of  the  child,  its  mother,  while  still  ill,  requested  the  respond- 
ent Jennie  W.  Pereles,  in  case  of  her  death,  that  she  should 
.^  take  the  said  child  into  her  care  and  custody,'*  and  thftt 
the  petitioner  knew  thereof  and  assented,  or  at  least  did  not 
object,  thereto;  that  he  voluutarily  surrendered  the  custody 
of  said  child  to  said  respondents  immediately  after  the  death 
of  its  mother;  that  they  thereupon  took  the  child  into  their 
custody,  and  assumed  the  duty  and  responsibility  of  caring 
for  it  as  their  own;  that  they  understood  at  the  time  or 
soon  thereafter  that  it  should  remain  with  them  until  it  ar- 
rived at  years  of  discretion,  and  that  the  petitioner,  by  his 
words,  acts,  and  conduct,  sanctioned  and  approved  such 
understanding  on  their  part  until  very  recently,  and  that 
they  had  had  the  exclusive  care  aud  custody  of  the  child, 
pursuant  to  such  understanding,  ever  since  the  burial  of  its 
mother,  October  19, 1893;  that  the  child  has  an  affectionate 
and  highly  nervous  and  sensitive  disposition,  and  that  it  is 
happy  and  contented  in  its  present  home  with  the  respond- 
ents, is  greatly  attached  to  them,  who  are  in  turn  as  much 
attached  to  her  as  parents  could  be  to  their  own  child;  ^^  that 
the  petitioner,  while  of  good  moral  character  and  business 
babits,  is  of  a  somewhat  cold,  reserved,  and  unsymjpathetio 
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naturSy  rather  than  warm  hearted  and  affectionatey  and  ha^ 
never  exhdiited  uluch  love  or  affection  for  said  child;  that  he- 
is  a  traveling  salesman  by  occupation,  employed  by  a  New 
York  firm  to  sell  goods  on  commission,  from  which  he  de- 
rives the  greater  part  of  bis  income,  and  in  the  course  of 
his  business  must  be  absent  from  his  home  a  great  part  of 
hj^  time;  that  he  remarried  within  the  last  thirty  days,  and 
his  present  wife  is  a  young  woman,  who  has  had  little  or 
no  experience  in  the  care  and  management  of  children," 
and  ^^  is  of  no  blood  relationship  to,  and  has  had  little  or  no 
acquaintance  or  intercourse  with,  the  child;"  that  the  re- 
spondents have  a  comfortable  home  in  Milwaukee,  are  pos- 
sessed of  ample  means,  and  are  abundantly  able  and  willing 
to  care  for,  maintain,  support,  and  educate  said  child  at 
their  own  expense,  so  long  as  she  may  want  a  home,  and  to* 
provide  her  with  every  material  advantage  of  life;  that  to* 
remove  her  from  her  present  custody  and  home  to  the  home 
of  the  petitioner  in  New  York,  to  the  custody  to  which  she 
must  there  be  committed,  would  be  prejudicial  to  her  best 
interests  and  welfare;  that  it  is  greatly  to  the  advantage 
and  best  interests  of  said  child  that  she  remain  with  the  re- 
spondents, at  least  until  she  arrives  at  years  of  discretion, 
and  that  the  petitioner,  under  all  the  drcumatances  of  the 
caaey  is  not  a  suitable  person  to  have  the  care  and  custody  of 
said  child. 

And  it  was  also  found  that  he  had  demanded  of  the  re- 
spondents, from  time  to  time,  statements  of  their  disburse- 
ments for  the  care  and  custody  of  his  child,  and  the  wages^ 
of  its  nurse,  paid  by  them,  statements  of  which  were  ren- 
dered by  the  respondents,  and  paid  by  the  petitioner. 

The  court  dismissed  the  writ,  and  by  its  order  remanded' 
the  child  to  the  custody  of  the  respondents  until  she  should 
arrive  at  the  age  of  fourteen  years,  when  she  might  select 
her  own  custodian,  and  ordered  that  the  petitioner  should 
have  the  free  and  unrestricted  right  to  visit  said  child  in  the 
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house  of  said  respondents,  or  elsewhere,  at  all  reasonable  or. 
proper  hours,  without  insult,  let,  or  hindrance  on  the  part 
of  the  respondents,  and  that  as  a  condition  of  the  right  of 
the  respondents  to  retain  the  custody  of  the  said  child,  as 
against  the  father's  right  of  custody ;  the  said  James  M.  Pere- 
leSj  pay  the  petitioner  all  the  moneys  of  which  he  had  any 
knowledge,  paid  by  the  petitioner  for  the  support  and  main- 
tenance of  said  child  since  it  came  into  their  custody.  There 
was  no  evidence  tending  to  establish  any  other  or  different 
grounds  for  denying  the  petitioner  the  care  and  custody  of 
his  child  than  as  are  thus  stated  in  the  finding.  Such  other 
facts  as  are  material  will  appear  in  the  opinion. 

For  the  plaintiff  in  error  there  were  briefs  by  MiUeVy 
Xoyes^  Miller  dk  WahZ^  and  oral  argument  by  0.  H.  Noyes 
and  J,  C.  Spoaner.  They  argued  that  to  justify  a  denial  of 
the  father's  right  to  the  care  and  custody  of  his  infant  child,, 
there  must  be  clear  and  satisfactory  proof  that  he  is  unsuit- 
able. In  re  Goodenoughy  19  Wis.  274;  John%t<m  v.  Johnatoyi^ 
89  id.  416;  Irure  Agar-Ellia,  L.  R.  10  Ch:  Div.  49,  71.  He 
must  have  so  conducted  himself  as  to  render  it  not  merely 
better  for  the  child,  but  essential  to  its  safety  or  welfare  in 
some  very  serious  and  important  respect.  In  re  Flynn^  2 
De  Qex  &  Sm.  457;  Weir  v.  Marley,  99  Mo.  484,  494;  In  re 
ScarriUy  76  Mo.  565,  582;  Comm.  v.  B^^gs^  16  Pick.  205;^ 
Lovell  V,  Houee  of  Good  Shepherd^  9  Wash.  419 ;  State  ex  reh 
Sharpe  v.  BanTce^  25  Ind.  495.  Even  an  agreement  by  the 
father  giving  to  another  the  custody  of  his  child  will  not 
prevent  his  subsequently  reclaiming  it.  Brooke  v.  Logcm^ 
112  Ind.  183;  Eb  parU  Olwrk,  87  Cal.  638;  State  ex  rel. 
Hodgdon  v.  Lihbey^  44  N*.  H.  321 ;  State  ex  rd.  Herrick  v. 
Richardson,  40  id.  272 ;  State  ex  rel.  Mayne  v.  BcUdwin,  5 
K  J.  Eq.  454;  State  v.  Clover,  16  N.  J.  Law,  419. 

For  the  defendants  in  error  there  were  briefs  by  Winkler^. 
Flanders,  Stnith,  BoUum  cfe  Vilas,  and  oral  argument  by 
J,  G.  Flanders.    They  contended,  among  other  things,  that 
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neither  parent  has  any  absolute  right  to  the  custody  of  a 
child;  but  the  paramount  consideration- is,  What  do  its  best 
interests  demand?  TJ.  S.  v.  Oreen^  3  Mason,  482;  Carrie  v, 
€orrie^  42  Mich.  509 ;  Mercein  v.  People  ex  rel.  Barry ,  25 
Wend.  64;  Clark  v.  Beyer ^  32  Ohio  St.  299;  Bonnett  ex  rd. 
Neiofneyer  v.  Bonnetty  61  Iowa,  199;  Chapeky  u  Wood^  26 
Kan.  650;  GishwUer  v.  Dodez^  4  Ohio  St.  615;  Ha/rris  v. 
Harris,  115  N.  C.  587;  SturtevarU  v.  State,  15  Neb.  459.  A 
court  will  not  restore  the  custody  of  a  child  to  parents  who 
have  voluntarily  relinquished  it  to  others,  unless  on  hearing 
all  the  facts  it  is  of  the  opinion  that  the  best  interests  of  the 
child  require  it.  Legate  v.  Legate,  87  Tex.  248;  In  re  Snook, 
61  Kan.  219;  Jones  v.  Darnell,  103  Ind.  569;  Oreen  v.  Camp- 
Ml,  35  W.  Va.  698;  Huseey  v.  Whiting,  44  N.  E.  Eep.  (Ind.), 
639.  A  parent  is  not  suitable  to  have  the  custody  of  his  child, 
within  the  meaning  of  sec.  3964,  R.  S.,  if  for  any  cause  the 
welfare  of  the  child  requires  that  it  be  given  to  another. 
Schiltz  V.  Roenitz,  86  Wis.  31 ;  State  ex  rel,  Flint  v.  Flint, 
63  Minn.  187. 

The  following  opinion  was  filed  January  12, 1897: 

PiNNEY,  J.  1.  By  the  common  law,  the  father  is  consid- 
ered as  the  natural  guardian  of  his  minor  children,  and  en- 
titled to  their  custody;  and  by  the  earlier  cases  his  right  to 
such  custody  could  not  be  controlled  by  courts  of  law  upon 
habeas  corpus,  but  the  court  of  chancery  in  England  would 
interfere  to  control  his  paternal  rights,  and  deprive  him  oi 
the  custody  of  his  children,  and  to  award  it  to  some  suit- 
able person  as  guardian,  where  it  was  shown  that  he  had  for- 
feited his  right  by  reason  of  gross  ill-treatment,  cruelty,  or 
abandonment,  or  when  his  conduct  and  life  were  such  as 
became  injurious  to  the  morals  and  interests  of  his  children. 
2  Story,  Eq.  Jur.  §  1341;  2  Kent,  Comm.  *193.  As  a  result 
of  the  duty  to  maintain,  protect,  and  educate  his  children, 
the  father  is  entitled  to  the  custody  of  their  persons,  and  to 
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theli*  labor  or  services;  bat  this  right  is  not  absolute.  This 
right  of  the  father,  like  any  other  right,  may  be  lost  or  for- 
feited by  his  misconduct;  and  in  such  cases  courts  of  equity, 
to  promote  the  welfare  and  best  interests  of  the  children, 
have  taken  them  from  him,  and  placed  them  in  the  custody 
of  others;  and  this  jurisdiction  is  exercised  in  this  country 
in  proceedings  by  habeas  corpus  aflfecting  the  custody  of  in- 
fants. Dumam  v.  Owynne^  10  Allen,  271.  In  Comm.  v. 
Briggs^  16  Pick.  206,  it  was  said  by  Shaw,  C.  J.,  that  "  In 
the  case  of  a  child  of  tender  years,  the  good  of  the  child  is 
to  be  regarded  as  the  predominant  consideration.  There 
may  be  cases  in  which  the  court  would  not  interfere,  in  favor 
of  the  father,  to  take  the  child  from  any  safe  custody  to 
deliver  it  to  him,  as  where  he  is  a  vagabond,  and  apparently 
wholly  unable  to  provide  for  the  wants  and  safety  of  the 
child.  .  .  .  And  the  court  will  feel  bound  to  restore  the 
custody,  where  the  law  has  plaiced  it,  with  the  father,  unless 
in  a  clear  and  strong  case  of  unfitness  on  his  part  to  have 
such  custody."  The  relative  rights  of  the  parents  to  the 
custody  of  their  children,  when  they  have  separated  and  are 
living  apart,  was  very  elaborately  and  fully  considered  and 
discussed  in  the  case  of  People  v.  Mereein^  in  its  diflferent 
stages  in  the  court  of  chancery,  in  the  supreme  court,  and 
in  the  court  of  errors,  of  New  York,  and  the  right  of  the 
father  to  the  custody  of  the  minor  children  was  sustained 
substantially  as  stated.  People  ex  rd.  Barry  v.  Mercein^  8 
Paige,  47;  8  Hill,  399;  Mercem  v.  People  ex  rel.  Barry y  26 
Wend.  64. 

The  question  vital  to  this  controversy  depends,  we  think, 
upon  the  proper  construction  and  effect  to  be  given  to  sec. 
3964,  E.  S.,  which  has  been  in  force  ever  since  1849,  pro- 
viding that  "The  father  of  the  minor,  if  living,  and  in 
•case  of  his  death,  the  mother,  while  she  remains  unmarried, 
being  themselves  respectively  competent  to  transact  their  own 
IfitsinesSf  and  not  otherwise  unsuital>lej  shall  be  entitled  to  the 
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custody  of  the  person  of  the  minor,  and  to  the  care  of  hi» 
education."  R.  S;  1849,  ch.  80,  sees.  5-7.  It  was  held  in 
In  re  Ooodenough^  19  Wis.  275-277,  that  "If  the  father 
apply  for  the  custody,  the  child  should,  if  within  the  age  of 
nurture,  which  is  fixed  at  fourteen  years,  be  delivered  over 
to  him,  unless  there  is  something  in  his  situation  or  conduct 
which  renders  him  unfit  for  the  trust.  Prima  facie^  the 
father  is  entitled  to  have  his  child  delivered  to  him,  unless 
there  is  enough  shown  in  the  return  to  rebut  that  right. 
The  exception,  as  we  have  seen,  is  where  it  appears  that  the 
father  is  an  improper  person  to  have  the  care  and  manage- 
ment of  the  child."  And  the  court  quoted  with  approbation 
from  State  v.  Richard9on^  40  K.  H.  272,  to  the  effect  that  in 
determining  this  question  the  court  will  take  into  considera- 
tion the  right  of  the  father,  his  ability,  inclination  to  per- 
form faithfully  the  trust  imposed  upon  him,  the  present 
condition  of  the  child,  and,  if  of  years  of  discretion,  its  wishes 
upon  the  subject;  and,  furthermore,  that  "a  proper  regard 
to  the  sanctity  of  the  parental  relation  will  require  that  the 
objection  be  sustained  by  clear  and  satisfactory  proofs."  In 
the  case  of  Ramsay  v.  Ramsay^  20  Wis.  507,  which  was  a 
contest  for  the  custody  of  a  female  child  of  the  age  of  two 
years  between  its  mother  and  its  uncle,  who  had  been  irreg- 
ularly appointed  its  guardian  after  the  death  of  its  father, 
the  parents  had  separated.  The  wife  was  living  with  her 
father,  and  the  husband  had  enlisted  and  died  in  the  army; 
and  testimony  was  given  to  the  effect  that  the  husband  left 
the  child  \vith  the  defendant,  his  brother  and  its  uncle,  say- 
ing he  wished  him  to  take  and  bring  it  up  as  his  own.  Four 
other  witnesses  testified  to  similar  declarations  he  had  made 
at  about  the  time  he  entered  the  army ;  that  he  bad  given 
his  daughter,  Libbie,  to  his  brother,  Robert,  to  take  care  of 
and  bring  her  up  as  his  own  child.  Evidence  was  given 
tending  to  show  that  the  mother  was  an  unfit  person  to 
have  the  custody  of  the  child,  but  the  court.  Com,  J.,  deliv- 
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^ring  the  opinion,  evidently  written  with  this  statute  before 
him,  said:  "There  is  no  good  reason  shown  for  depriving 
the  mother  of  the  care  and  custody  of  the  child.  It  is  an 
infant  female,  about  two  years  old;  and  on  the  death  of  the 
father  the  mother  became  its  lawful  guardian.  It  may  be 
that  the  mother  has  no  mean^  to  support  and  maintain  the 
child,  but  this  furnishes  no  just  cause  for  depriving  her  of 
its  custody,  and  giving  it  to  the  paternal  uncle.  The  guard- 
ian by  nature,  on  the  death  of  the  father,  is  the  mother. 
She  has  the  right  to  the  person  of  the  child,  unless  it  appears 
that  she  is  an  unfit  person  to  have  control  of  it.  An  effort 
was  made  to  show  that  she  was  destitute  of  affection  for  her 
offspring,  or  was  of  so  quick  and  violent  a  temper  as  ren- 
dered her  unfii  or  unsuitable  to  have  charge  of  the  child. 
The  proof,  however,  fails  to  establish  any  such  case.  It  does 
not  show  that  her  character  or  conduct  has  been  such  that 
a  court  would  be  authorized  to  interfere  and  deprive  her  of 
the  care  and  custody  of  this  infant  child."  And  she  had 
judgment  in  her  favor.  The  subsequent  case  of  Sheers  v. 
Stein,  75  Wis.  50,  is  in  substantial  accord  with  the  cases  al- 
ready cited,  and  it  was  there  held  that  the  statute  leaves 
•open  "  the  inquiry  as  to  the  suitableness  of  the  parent  to 
have  the  custody  of  the  child,"  and  in  that  immediate  con- 
nection the  opinion  of  the  court  states  that  it  seems  quite 
obvious  "  that  if,  f6r  any  cause,  the  welfare  of  the  infant 
demands  that  its  care  and  custody  be  withheld  from  the 
parent,  and  given  to  another,  the  parent  is  not  a  suitable 
person,  within  the  meaning  of  the  statute.  It  was  so  held, 
in  effect,  in  In  re  Goodenough^  19  Wis.  274;  yet  it  was  held 
on  habeas  corjms  that  it  was  within  the  sound  discretion  of 
the  court  or  officer  to  change  the  custody  of  an  infant  of 
tender  years,  and  that  sufficient  appeared  to  justify  the 
exercise  of  such  discretionary  power  in  that  proceeding  by 
refusing  to  give  the  custody  of  the  child  to  the  petitioner, 
who  was  its  father.    The  refusal  went  upon  the  ground  of 
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the  bad  character  of  the  father;  but  manifestlj  the  same 
rule  is  applicable  if  any  other  valid  oaiue  of  vnsuitableness 
exists."  This  is  all  that,  in  point  of  law,  was  decided  in 
that  case,  and  the  court  refused  the  father  the  custody  of 
his  child  solely  on  the  ground  of  his  v/nsuitcMeness  for  its 
care  and  custody;  and  the  child  was  remanded  to  the  care 
and  custody  of  the  respondents,  because  of  their  suitableness 
for  the  trust. 

Certainly  the  court  did  not  decide,  or  intend  to  intimate, 
that  the  suitableness  of  the  respondents  for  the  care  and 
custody  of  the  child  constituted^^  se^  or  tended  to  show, 
unsuitableness  on  the  part  of  the  father;  for  it  is  entirely 
clear  that  the  statute  is  not  susceptible  of  so  absurd  a  con- 
struction as  to  permit  the  custodian  to  withhold  from  the 
father  the  custody  of  his  child,  when  he  was  not  unsuitable 
to  care  for  and  educate  it,  simply  because  such  custodian 
was  equally,  or  perhaps  more,  able  or  competent.  Such  a 
ruling  would  be  destructive  of  parental  rights  and  authority, 
and  subversive  of  social  order,  founded  so  largely  on  the 
sanctity  of  the  home  and  family  relations.  In  the  subse- 
quent case  of  SchUtz  v.  RoenitZy  86  Wis.  31,  37,  it  was  said, 
after  quoting  the  statute,  that  ^^  the  statute  intervenes  only 
upon  the  destitution  and  necessity  of  the  child,  and  in  all 
cases  of  controverted  right  to  its  custody  its  welfare  is  a 
matter  of  primary  consideration,"  and  is  especially  applicable 
to  cases  such  as  Johnston  u  Johnston^  89  Wis.  416,  which 
was  a  controversy  between  the  parents  who  had  separated 
and  were  living  apart,  for  the  care  and  custody  of  their  chil- 
dren (and  such  are  many  of  the  cases  relied  on  by  the  re- 
spondents), and  where  the  right  of  the  father  was  a£Srmed, 
if  he  was  not  an  unfit  person  for  the  trust;  but,  it  being 
conceded  that  he  was  unfit,  it  was  held  that  the  court  rightly 
refused,  at  his  request,  to  take  them  from  their  mother,  in 
order  to  give  them  to  their  paternal  grandfather,  who  was 
wealthy,  and  evidently  attached  to  them,  and  had  done 
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much  for  their  support  in  the  past;  that  the  mother,  not 
being  unsuitable,  was  not  to  be  deprived  of  their  care  and 
custody,  or  the  children  of  her  companionship  or  affection, 
because  she  was  in  straitened  circumstances,  although  their 
paternal  grandfather  was  willing  at  that  time  to  give  them 
better  advantages  in  life  than  those  to  which  they  were 
bom.  The  decisions  in  this  state  under  this  statute  are,  we 
think,  in  substantial  accord,  and  must  be  regarded  as  holding 
that  the  statute  secures  to  the  father,  as  the  natural  guard- 
ian of  his  child,  the  right  to  its  care  and  custody,  if  he  is 
competent  to  transact  his  own  business  and  not  otherwise 
unsuitable ;  and  that  he  is  not  rendered  unsuitable  by  the  fact 
that  there  are  those  attached  to  the  child,  having  or  desir- 
ing its  care  and  custody,  who  occupy  a  higher  position  in 
the  social  scale,  or  are  able  to  give  or  secure  to  it  advantages 
in  life  better  than  those  of  the  station  to  which  it  was  born. 
We  f6el  bound  to  follow  the  plain,  obvious  meaning  of  the 
statute,  and  the  construction  placed  upon  it,  whatever  may 
have  been  held  in  other  jurisdictions  in  the  absence  of  stat- 
utory provision. 

2.  The  trial  court  found,  in  substance,  that  the  petitioner 
was  of  good  moral  character  and  business  habits,  and  that 
he  was  competent  to  transact  his  own  business.  The  evi- 
dence abundantly  established  it.  Do  the  findings  show  that 
he  was  "otherwise  unsuitable"  to  have. the  care  and  custody 
of  his  child?  The  only  finding  that  imputes  to  him  unsuit- 
ableness  is  to  the  effect  that  "  he  is  of  a  somewhat  cold,  re- 
served, and  unsympathetic  nature,  rather  than  warm  hearted 
and  affectionate,  and  has  never  exhibited  much  love  or  affec- 
tion for  said  child ;  that  he  is  a  traveling  salesman  by  occu- 
pation, •  .  .  and  in  the  course  of  his  business  must  be 
absent  from  his  home  a  great  part  of  his  time."  This  pre- 
sents the  question  whether  it  may  properly  be  held,  as  a 
matter  of  law,  that  a  father,  described  and  circumstanced 
as  stated,  is  unsuitable  to  have  the  care  and  custody  of  his 
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dhild,  and  may,  therefore,  be  deprived  of  his  parental  rights; 
and  that  none  but  the  warm  hearted  and  affectionate,  who 
are  effusive  and  demonstrative  in  their  parental  affections, 
are  to  be  protected  in  the  enjoyment  of  such  rights.  Pro- 
fuse and  constant  professions  of  love  and  affection  are  often 
empty  and  delusive^  while  beneath  a  quiet  and  dignified  re- 
serve the  current  of  a  warm  and  devoted  affection  is  con- 
stant and  active.  The  petitioner  has  now  a  home  and  an- 
other wife,  against  whom  no  objection  has  been  made,  save 
that  she  is  young  and  has  had  little  or  no  experience  in  the 
care  and  management  of  children.  Are  the  parental  rights 
of  a  father,  who,  by  reason  of  his  occupation,  is  absent  from 
his  home  the  greater  part  of  his  time,  entitled  to  no  consid- 
eration, so  that  in  such  a  case  he  may  not  have  the  care, 
custody,  and  presence  of  his  infant  daughter  to  gladden  and 
make  it  cheerful  ?  We  cannot  regard  any  or  all  of  these 
specifications  of  unsuitableness  as  amounting  to  such  under 
the  law,  or  as  furnishing  any  ground  whatever  for  denying 
to  the  petitioner  his  sacred  rights  of  paternal  custody,  com- 
panionship, education,  and  control;  and  we  think  that  to 
hold  that  these  findings  show  that  the  petitioner  is  unsuit- 
able to  have  the  care  and  custody  of  his  infant  child  would 
be  to  give  a  serious  blow  to  the  most  universal  and  tender 
of  all  natural  relations,  and  to  the  security  and  sanctity  of 
family  ties.  The  finding  is  further  that  to  remove  said 
child  from  its  present  custody  to  the  home  of  her  father  in 
New  York,  to  the  cuatody  to  which  it  must  be  committed, 
that  is  to  say,  to  the  custody  of  her  father,  who  is  not  really 
unsuitable  for  the  trust,  would  be  prejudicial  to  the  best  in- 
terests and  welfare  of  the  child,  without  other  specific  find- 
ing of  fact  going  to  show  his  personal  unsuitableness,  and 
that  ^^  under  all  the  circumstances  of  the  case  the  petitioner 
is  not  a  suitable  person  to  have  the  care  and  custody  of  the 
child."  The  other  facts  referred  to,  we  must  presume,  are 
the  other  facts  specifically  found,  and  sufficiently  stated 
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above.  These  views  as  to  parental  rights,  and  as  to  what 
constitutes  unsaitableness  to  have  the  care  and  cnstody  of 
children,  are  in  accord  with,  and  sustained  by,  recent  de- 
cisions of  the  highest  courts  of  England.  In  re  Aga/r-EUiSj 
10  Ch.  Div.  49;  In  re  Newton  [1896],  1  Ch.  Div.  740-749. 
In  In  re  Fynn^  2  De  Gex  &  S.  467,  it  was  declared  that 
"A  man  may  be  in  narrow  circumstances;  he  may  be  neg- 
ligent, injudicious,  and  faulty  as  the  father  of  minors;  he 
may  be  a  person  from  whom  the  discreet,  the  intelligent, 
and  the  well-disposed,  exercising  a  private  judgment,  would 
wish  his  children  to  be,  for  their  sakes  and  his  own,  removed ; 
he  may  be  all  this  without  rendering  himself  liable  to  judi- 
cial interference,  and  in  the  main  it  is  for  obvious  reasons 
well  that  it  should  be  so.  Before  this  jurisdiction  can  be 
called  into  action  between  them,  it  must  be  satisfied,  not 
only  that  it  has  the  means  of  acting  safely  and  efficiently, 
bat  also  that  the  father  has  so  conducted  himself,  or  has 
shown  himself  to  be  a  person  of  such  a  description,  or  is 
placed  in  such  a  position,  as  to  render  it  not  merely  better 
for  the  children,  but  essential  to  their  safety  or  to  their  wel- 
fare, in  some  very  serious  and  important  respect,  that  his 
rights  should  be  treated  as  lost  or  suspended, —  should  be 
superseded  or  interfered  with.  If  the  word  *  essential '  is 
too  strong  an  expression,  it  i&  not  much  too  strong."  Heg. 
V,  OyngaU^  4  Eeports,  448-454;  In  re  Ooldaworthy^  2  Q.  R 
Div.  75.  We  hold,  therefore,  that  upon  the  facts  appearing 
of  record  and  found  the  order  and  determination  denying 
the  petitioner  the  relief  prayed  for  is  erroneous. 

3.  An  examination  of  the  facts  in  the  case  leads  us  to  the 
same  conclusion.  Without  adverting  to  the  many  minor 
matters  of  no  material  weight,  and  which  appear  to  have 
been  so  regarded  by  the  trial  court,  the  salient  facts,  in 
brief,  are:  That  the  petitioner  had  had  a  very  considerable 
experience  in  mercantile  affair^  and  was,  and  had  been  for 
several  yeavs,  engaged  as  a  traveling  salesman  for  a  firm  in 
Vou95— 27 
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New  Tork,  upon  a  salary  of  $7,500  per  annum,  and  required 
to  make  two  trips  each  year,  of  about  six  or  eight  weeks' 
duration  each,  to  the  Pacific  coast.  The  rest  of  the  time  he 
was  engaged  in  New  York.  And  he  received  some  income 
from  other  sources.  After  the  marriage  of  the  petitioner 
to  Julia  E.  Pereles,  they  went  to  New  York  to  live,  and  then 
to  Bayswater,  Long  Island,  where  they  remained  until  Sep- 
tember, 1892.  While  there,  she  was  taken  suddenly  and 
seriouly  ill,  and  her  life  was  despaired  of;  but,  after  her  re- 
covery, she,  with  her  husband,  visited  Milwaukee,  and  she 
remained  with  the  respondents  while  he  made  his  western 
trip,  and  then  they  returned  to  New  York,  where  they  re- 
sided until  her  death.  He  had  delayed  his  western  trip  in 
the  fall  of  1893  three  or  four  weeks  on  account  of  the  birth 
of  the  child,  and  when  he  left  for  the  Pacific  coast,  his  wife'a 
health  had  been  fully  restored,  so  that  physicians  advised 
him  there  was  no  danger  in  his  going.  Her  death  was  the 
result  of  a  very  sudden  attack,  which  terminated  fatally  In 
about  forty-eight  hours.  He  received  the  intelligence  by 
telegram  October  14th,  and  immediately  started  for  Mil- 
waukee, arriving  there  on  the  18th,  meeting  T.  J.  Pereles  at 
Chicago,  who,  with  the  respondent  Mrs.  James  M,  PereleSy 
and  the  child  and  its  nurse,  were  on  the  way  to  Milwaukee, 
with  the  remains  of  the  deceased.  The  funeral  occurred  the 
next  day  from  the  residence  of  the  respondent  James  M, 
Pereles.  At  the  conclusion  of  the  services,  the  petitioner 
requested  to  be  left  alone  with  the  remains,  and  every  one 
left  the  room  but  the  respondent  Javaes  Jf.  Pereles^  and  his 
brother,  T.  J.  Pereles.  The  former  then  said  to  the  peti- 
tioner, as  he  testified,  "  Now,  Nathan^  before  we  remove  all 
there  is  left  to  us  of  our  sister,  I  ask  you  at  the  bier  of  your 
wife  to  say  that  we  three  take  care  of  Fannie,  the  only  baby ; 
and  Jennie^  my  wife,  shall  have  the  care  and  custody  of  that 
little  darling."  He  did  not  answer,  and  respondent  tbea 
said,  "  If  you  cannot  speak,  let  us  shake  hands."    That  the 
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three  then  shook  hands,  and  then  he,  James  M.  Pei^dea^  and 
bis  brother  went  out  of  the  room.  A  few  days  thereafter 
T.  J.  Pereles  insisted  on  the  petitioner  signing  papers,  pat- 
ting this  in  writing,  or  having  a  guardianship,  and  the  peti- 
tioner said  he  thought  it  was  not  necessary  to  have  a  guard- 
ian, and  James  M.  Pereles  said  he  thought  not;  that  he  was 
willing  to  take  Nathan^ s  word.  That  of  course  he  "  had  in 
mind  the  promise  at  the  coffin."  That  afterwards,  in  Jan- 
uary, the  petitioner  said  that  "  We  want  to  be  friends,  and 
want  to  carry  out  our  arrangements  about  the  child, —  the 
custody  of  the  child."  What  I  have  in  mind,  as  I  under- 
stood it,  "was  in  reference  to  the  arrangements  we  had 
made  at  the  death  of  my  sister."  T.  J.  Pereles'  testimony 
was  in  substance  the  same  as  his  brother's  In  respect  to  what 
took  place  at  the  bier  of  the  deceased  wife.  He  testified  as 
to  the  suggestion  that  James  M.  Pereles  be  appointed  guard- 
ian of  the  child,  and  that,  "  after  considering  the  matter, 
Mr.  Markwell  refused  to  consent."  In  the  July  following, 
the  petitioner,  in  a  letter,  claimed  the  right  to  the  custody 
of  the  child,  and  in  October,  1894,  he  made  claim  for  it,  but 
said  he  would  not  take  her  away  then.  He  then  said,  as 
James  M,  Pereles  testified :  **  If  I  want  to  get  married,  I 
want  to  get  the  child.  Don't  you  think  I  have  a  right  to 
the  child?"  And  witness  replied,  "Yes,  under  certain  cir- 
cumstances you  have;  but  in  this  case  I  don't  think  you 
have."  He  said,  "Has  not  the  father  a  right  to  the  child?" 
Witness  replied,  "  The  father  has  as  good  a  right  if  he  lives 
in  a  hovel  as  if  he  lives  in  a  mansion."  He  said,  "  If  I  get 
married,  haven't  I  a  right  to  the  child  ?"  Witness  replied : 
"  We  won't  cross  a  bridge  until  we  get  there.  Under  our 
arrangement,  you  are  not  entitled  to  our  child,  and  we  want 
to  live  up  to  our  arrangement." 

The  petitioner  testified  as  to  the  occurrence  after  the  fu- 
neral services ;  that  he  asked  to  be  left  alone  with  the  remains ; 
that  both  the  Pereles  brothers  remained,  and  said  something 
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at  that  time,  and  that  aU  he  remembered  that  was  said,  and 
on  which  he  may  have  given  his  hand  to  them,  was,  ^'  Let  us 
be  uncles  and  aunts  to  this  child  always; "  that  he  did  not 
remember  that  James  M,  Perdea  said  words  to  the  effect 
that  th^  three  should  take  care  of  the  child,  and  that  Mrs, 
Perdea  should  have  the  custody  of  it,  but  he  did  remember 
that  they  said  something,  and  that  he  remained  silent,  and 
afterwards,  when  they  extended  their  hands  to  him,  he  took 
them ;  that  a  day  or  two  after  the  burial,  T.  J.  Pereles  pro- 
posed that  James  M.  Pereles  should  be  appointed  guardian 
of  the  child,  and  be  promised  to  think  it  over,  and  that  noth- 
ing was  said  in  January  about  the  custody  of  the  child;  that 
he  stated  to  them  in  October,  1894,  that  he  had  come  to  take 
his  child,  but,  after  due  consideration  and  advice  of  friends, 
he  had  concluded  to  leave  it  for  the  time  being,  but  told 
them  that  at  some  future  time  he  might  be  able  to  offer  it  a* 
home,  and  then  he  should  certainly  desire  his  child  to  live 
with  him,  and  to  bring  it  up;  that  the  next  conversation  on 
the  subject  was  in  October,  1895,  when  he  was  referred  by 
Jamsa  M.  Pereles  to  his  wife,  one  Of  the  respondents  (there 
having  been  some  previous  correspondence  on  the  subject). 
He  told  her  he  should  come  for  the  child  about  November 
20,  and  she  refused  to  give  it  up.  On  November  12,  1895, 
the  petitioner  was  married  to  his  second  wife,  a  lady  of  the 
age  of  about  twenty-eight  years.  On  the  19th  of  the  same 
month  his  wife  went  to  Milwaukee  with  him,  and  he  called 
on  both  respondents;  but  Mrs.  Pereles  said  she  had  not 
changed  her  mind. 

The  respondent  Jennie  W.  Pereles  testified  to  a  conversa- 
tion with  the  mother  of  the  child,  after  its  birth,  when  she 
urged  witness,  and  said,  ^^Jennie^  if  ever  anything  happens 
to  me,  will  you  take  care  of  my  baby?"  And  that  she  told 
her  she  would,  if  that  was  any  satisfaction  to  her,  but  she 
was  perfectly  healthy  under  the  circumstances  of  the  case; 
that  she  told  her  she  must  not  think  of  these  things,  but,  if 
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it  was  any  comfort  to  her,  she  would  promise  to  take  it. 
Dr.  G.  D.  Ladd,  on  the  part  of  the  respondents,  testified 
that  he  had  practiced  for  twenty  years,  and  to  his  knowl- 
edge of  the  child,  and  to  having  been  called  upon  to  attend 
her;  that  she  was  a  nervous  and  excitable  child,  and  the 
effect  of  transferring  her  from  the  home  of  the  respondents 
to  another  home  presided  over  by  strangers,  would  be  to 
temporarily  excite  and  disturb  her,  until  she  became  estab- 
lished and  acquainted  with  the  new  home;  the  after-effect 
would  depend  upon  what  the  home  was;  and  that  she  was 
ordinarily  healthy  and  strong,  and  enjoyed  good  health  while 
in  his  care;  that  she  would  be  some  time  in  forgetting  those 
who  had  her  in  charge,  but  that  a  child  of  that  age  (some- 
what over  two  years)  does  not  form  such  strong  attachments, 
even  to  its  parents,  but  that  it  would  change;  that  she  was 
physically  and  mentally  able,  and  could,  with  proper  care, 
be  transferred  from  Milwaukee  to  New  York,  and  not  injure 
her  health.  On  the  part  of  the  respondents  there  was  pro- 
duced the  testimony  of  eight  ladies  who  knew  the  child  and 
the  respondents,  showing  that  in  their  opinion  the  child  was 
and  had  been  well  cared  for,  and  could  not  have  a  better 
home  than  that  of  the  respondents,  and  that  they  were  very 
much  attached  to  it,  and  that  it  was  a  very  lovable  child ; 
that  they  had  no  acquaintance  with  or  knowledge  of  the 
petitioner,  and  gave  their  opinion  to  the  effect  that  it  would 
be  for  the  advantage  of  the  child  to  remain  where  she  was; 
that  a'change  of  custody  would  produce  a  shock  to  the  nerv- 
ous system  of  the  child.  Some  were  quite  decided,  others 
were  reserved  and  cautious  in  their  opinions  as  to  the  prob- 
able effect  of  the  change.  Some  thought  the  change  would 
be  harmful,  and  some  based  their  opinion  upon  the  nervous 
and  sensitive  nature  of  the  child. 

It  further  appeared  from  the  testimony  of  the  petitioner 
that  after  his  second  marriage  he  rented  a  house  in  New 
York  for  $1,200  a  year,  which  was  ready  for  occupancy,  and 
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provision  had  been  made  for  furnishing  it  as  a  home  for  him- 
self and  wife,  and  that  it  was  in  as  healthy  a  locality  as  any 
in  the  city;  that  be  visited 'the  child  in  Milwaukee  twelve 
times  after  the  death  of  his  wife,  before  this  writ  issued,  and 
it  appears  that  he  had  made  it  various  presents, —  toys,  arti- 
cles of  clothing,  etc.  Over  160  letters  and  a  few  telegrams 
from  the  petitioner  to  one  or  the  other  of  the  respondents 
were  produced  and  put  in  evidence,  which  were  all  written 
wijbhin  the  course  of  about  two  years,  and  they  abounded  in 
expressions  of  love,  affection,  and  tender  solicitude  for  his 
child.  He  expressed  himself  as  pleased  with  the  attention, 
care,  love,  and  affection  extended  to  her,  and  the  home  bis 
child  had,  and  that  she  could  have  no  better;  that  it  was 
more  than  fortunate  that  it  was  possible  for  her  to  have  such 
a  home. 

We  cannot  give  our  assent  to  the  conclusion  that  what 
took  place  between  the  parties  at  the  close  of  the  funeral 
services  ought  to  be  regarded  or  enforced  as  a  binding  con- 
tract, precluding  the  petitioner  from  thereafter  claiming 
the  care  and  custody  of  his  child,  even  if  it  be  conceded,  as 
a  matter  of  law,  that  the  father  might,  by  an  oral  contract, 
cede  away  his  parental  rights,  and  finally  conclude  himself 
in  respect  to  them, —  a  proposition  denied  by  the  great 
weight  of  authority.  Brooke  v,  Zogauy  112  Ind.  183;  £ir 
parte  Clarkj  87  Oal.  638;  Weir  v.  MarUy,  99  Mo.  484;  In 
re  Siochnum,  71  Mich.  199;  State  v.  Libley,  44  N.  H.  321; 
State  V.  Hiohardsorij  40  N.  H.  272.  In  these  cases,  the  ques- 
tions here  discussed  in  relation  to  the  rights  of  the  father  to 
the  care  and  custody  of  his  infant  children  are  fully  con- 
sidered, and  many  authorities  are  cited.  The  petitioner  had 
asked  to  be  left  alone  in  the  room  with  the  remains  of  his 
wife,  about  to  be  taken  to  the  place  of  burial.  The  brothers, 
however,  remained,  and  at  that  juncture,  and  in  the  painful 
and  solemn  presence  of  his  dead  wife,  he  was  asked  to  give 
away  the  care  and  custody  of  all  that  remamed  of  his  little 
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family.  What  could  he  have  properly  said  or  done  on  that 
occasion?  What  remained  to  him  bat  silence,  and  could  he 
be  expected  to  decline  to  take  the  offered  hands  of  the 
brothers?  While  be  spoke  no  word,  it  seems  to  be  insisted 
that  by  this  occurrence,  and  by  leaving  his  child  in  the  care 
and  custody  of  the  respondents  for  a  period  of  about  twenty- 
one  months,  until  he  regained  another  home,  he  had  sur- 
rendered or  lost  his  parental  rights  in  respeet  to  his  infant 
daughter.  We  are  unable  to  conclude  from  this  occurrence, 
or  from  any  evidence  in  the  record,  that  any  such  conclu- 
sion can  be  properly  drawn.  As  already  stated,  he  insisted 
on  his  parental  rights  at  diiferent  times,  and  quite  distinctly. 
There  is  no  reason  to  think  the  respondents  did  not  under- 
stand his  position  and  claim.  There  is  no  material  conflict 
of  evidence  in  the  vital  questions  in  the  case,  and  the  ques- 
tion is,  what  conclusion  ought  to  be  drawif  from  the  prac- 
tically conceded  facts.  We  think  that  the  main  conclusions 
of  fact  arrived  at  by  the  circuit  court  are  not  warranted 
and  sustained  by  competent  evidence,  and  that  upon  uncon- 
tradicted evidence  no  legal  reason  has  been  shown  to  exist 
why  the  petitioner  should  not  now  have  the  care  and  cus^ 
tody  of  his  child.  The  evidence  is  not  sufficient,  we  think, 
to  justify  any  reasonable  apprehension  of  harm  or  injury  to 
the  child  in  transferring  her  custody  from  the  respondents 
to  the  petitioner,  or  that  it  would  be  prejudicial  to  the  in- 
terests and  welfare  of  the  child.  The  judgment  of  the  cir- 
•cuit  court  is  erroneous,  and  must  be  reversed. 

By  the  Cowrt. —  The  order  and  judgment  of  the  circuit 
<K)urt  is  reversed,  and  the  cause  remanded  to  that  court,  with 
dir^tions  to  award  the  care  and  custody  of  the  infant  child, 
Fannie  P.  Harkwell,  jbo  the  said  petitioner. 

A  motion  for  a  rehearing  was  denied  March  IjS,  1897. 
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95b  424 
08    130 


I^Llbewsli^  Plaintiff  in  error,  vs.  Perbles  and  another,  De- 
fendants in  error. 

December  17, 1S96— January  IB,  1897* 

Practice  on  writ  of  error. 

The  occasion  for  a  motion  to  modify  a  judgment  having  been  re- 
moved by  the  reversal  of  the  judgment,  a  writ  of  error  to  review 
the  order  ddnying  it  wiU  be  dismissed. 

Ebrob  to  review  an  order  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judg^.    Writ  dismisaed. 

For  the  defendants  in  error  there  was  a  brief  by  Winklerj 
Fht/ndera^  Smithy  BoUum  A  Vilas.  • 

PiNNETj  J.  This  is  a  writ  of  error  to  reverse  an  order, 
made  after  judgment  in  a  Jiaheda  corpus  case,  denying  a 
motion  to  modify  such  judgment.  The  judgment  in  that 
case  having  been  reversed,  there  is  no  occasion  for  further 
prosecution  of  this  writ,  atid  it  is  therefore  dismissed. 

By  the  Cowrt. —  It  is  so  ordered. 


95b  424 1 
fl04    20| 

95  424 

Ciwe  2 
59LRA    C26 


_        Orrr  of  Milwatjkbb,  Eespondent,  vs.  Milwatjkbb  Oountt 

and  another.  Appellants. 

December  Bl,  1896 — March  16, 1897. 

Taxation,  exeniption  from:  Land  field  by  city  under  optional  contract 

Land  of  which  the  legal  title  remains  in  the  vendors,  but  the  actual 
possession  is  in  the  city  of  Milwaukee  under  contracts  which  give 
it  the  option  to  become  the  owner  on  making  certain  payments^ 
with  the  right  to  possession  until  default,  but  create  no  legal  obli- 
gation on  the  part  of  the  city  to  purchase  or  make  the  payments, 
cannot  be  considered  as  either  owned  exclusively  or  held  under  a 
lease  by  the  city,  and  is  not  therefore  exempt  from  taxation  under 
either  subd.  2,  sea  1038,  B.  a  1878,  or  sec.  11,  subch.  XX,  of  the  oity 
charter  (ch.  184;  Laws  of  1874). 
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Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.     Reversed. 

This  is  an  action  in  equity^  brought  by  the  city  of  Mil- 
waukee against  the  county  of  Milwaukee  and  the  county 
treasurer,  for  the  cancellation  of  county,  school,  and  state 
taxes  levied  upon  certain  lands  in  the  town  of  Wauwatosa, 
but  occupied  by  the  city  for  park  purposes.  The  legal  title 
to  the  lands  in  question  at  the  time  of  the  levying  of  said 
taxes  was,  in  William  H.  Ferrigo  and  others,  but  the  city  was 
in  possession  thereof  under  certain  contracts,  dated  October 
18,  1891.  The  terms  of  the  contracts  ^re  quite  fully  set 
forth  in  the  opinion  written  by  the  present  chief  justice  ia 
the  case  of  Perrigo  v.' Milwaukee^  92  Wis.  236,  as  follows: 
"  By  the  terms  of  the  agreement,  the  city,  upon  making  the 
first  payment,  was  entitled  to  the  possession  of  the  premises, 
with  the  right  to  alter,  change,  and  improve  the  same,  to  be 
used  as  a  public  park,  pursuant  to  ch.  488,  Laws  of  1889,  and 
ch.  179,  Laws  of  1891;,  but  it  had  no  right  to  a  convey- 
ance of  the  legal  title  thereof  until  it  had,  within  the  ten 
years  mentioned,  paid  the  balance  of  the  purchase 'price^ — 
$46,487.94, —  with  the  interest  thei^eon,  payable  annually,  and 
all  taxes  assessed  on  the  premises  after  January  1, 1891.  For 
any  failure  of  the  city  to  make  any  payment  of  purchase 
money  or  annual  interest  or  taxes  at  the  times  and  in  the 
manner  specified,  the  Ferrigos,  their  heirs,  executors,  admin- 
istrators, and  assigns,  were  thereby  expressly  authorized,  by 
action  or  proceedings  at  law  or  in  equity,  to  bar  and  fore- 
close all  right  and  equity  of  redemption  of  the  city  in  the 
premises.  But  each  of  the  legislative  enactments  mentioned 
expressly  provides  that  such  purchase  or  agreement  to  pur- 
chase should  be  '  without  creating  any  corporate  liabilities 
therefor;'  and  the  agreement  expressly  provides  that  the 
same  should  ^  not  create  any  corporate  liability  against '  the 
city  Mn  any  manner  or  form,'  and  that  the  Ferrigos  would 
*  not  claim  any  corporate  liability  against '  the  city  '  by  rea- 
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son  thereof.' "  In  that  case  it  appeared  that  the  city  had 
attempted  to  tax  Perrigo's  interest  in  one  of  the  contracts 
as  personal  property,  he  being  a  resident  of  the  city,  and  it 
was  held  not  taxable  as  personal  property,  because  it  created 
no  debt,  and  was  a  mere  possibility  or  expectancy  attached 
to  the  real  estate. 

The  complaint  in  the  present  action  set  forth  the  posses- 
sion of  the  city  under  such  contracts,  and  the  fact  that  state, 
•county,  and  school  taxes  had  been  assessed  thereon  for  the 
yea*  1895,  and  demanded  cancellation  of  the  same  on  the 
ground  that  the  lands  in  question  were  owned  by  the  city 
and  exempt  from  taxation.  A  preliminary  injunction,  re- 
straining the  sale  of  the  lands  pendente  lite^  was  granted 
by  the  circuit  court  upon  the  complaint.  The  defendants 
appeared,  and  demurred  generally  to  the  complaint,  and 
moved  to  dissolve  the  temporary  in  junctional  order,  which 
motion  was  denied,  and  the  defendants  appealed. 

The  case  was  submitted  for  the  appellants  on  the  brief  of 
A.  (7.  Brazee^  district  attorney,  and  A.  W.  Belly  assistant  difi- 
triot  attorney,  and  for  the  respondent  on  that  of  C.  H.  Hrnnr 
ilton,  city  attorney,  and  Ernest  Brunckeuy  assistant  city 
attorney. 

Counsel  for  the  appellants  contended  that  the  city  of  MH- 
waukee  did  not  "  exclusively  own  "  the  land  in  question  so 
AS  to  render  it  exempt.  It  had  only  an  option  to  buy  and 
was  under  no  obligation  to  do  so.  Perrigo  v,  Milwaukee^  92 
Wis.  236.  Exemptions  can  be  allowed  only  when  granted 
in  clear  and  unmistakable  terms.  1  Desty,  Taxation,  132; 
Weston  V.  Shawq7io  Co,  44  Wis.  256. 

The  following  opinion  was  filed  January  12, 1897: 

WiNSLow,  J.  By  R.  S.  1878,  sec.  1038,  subd.  2,  all  prop- 
erty owned  exclusively  by  any  "  county,  city,  village,  town 
•or  school  district "  is  exempt  from  taxation.  By  the  char- 
ter of  the  city  of  Milwaukee  (ch.  184,  Laws  of  1874)  it  is 
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provided  that  "  the  city  may  Udse^  purchase  and  hold  real  or 
personal  estate  sufficient  for  the  convenience  of  the  inhab- 
itants thereof,  and  may  sell  and  convey  the  same  and  the 
same  shall  be  free  from  taxation."  Subch.  XX,  sec.  11. 
The  simple  question  is  whether,  under  either  of  these  pro- 
visions, the  land  in  question  was  exempt  from  taxation. 
The  city  had  certainly  not  leased  it,  nor  had  it  purchased  it, 
nor  did  it  own  it  exclusively.  As  pointed  out  in  Perrigo  v. 
MUwauheCy  92  Wis.  236,  the  legal  title  was  in  the  vendors, 
and  the  city  simply  had  an  option  to  purchase  with  the 
right  to  possession  until  default.  It  was  not  bound  to  pay 
the  purchase  money.  Under  these  circumstances,  we  are 
unable  to  see  how  the  land  could  be  considered  either  as 
owned  exclusively  by  the  city  or  leased  by  the  city.  The 
principle  that  the  vendee  in  possession  of  land  under  a  con- 
tract of  purchase  which  binds  him  to  pay  the  purchase 
money  is  the  equitable  owner,  and,  in  the  absence  of  express 
agreement,  must  pay  the  taxes  {Williamson  v.  Neeves^  94 
Wis.  656),  has  no  application  for  the  reason  that  the  city  is 
not  holding  the  land  under  a  contract  of  purchase.  The 
city  may  choose  to  acquire  the  title  by  paying  the  sums 
named  in  the  contract,  or  it  may  choose  to  cease  paying, 
and  forfeit  its  option.  It  now  has  possession  under  an  op- 
tion, but  it  has  no  lease,  and  certainly  has  no  title,  much 
less  an  exclusive  title.  The  complaint  shows  no  cause  of 
action,  and  the  injunctional  order  should  have  been  dissolved. 
By  the  Court. —  Order  reversed,  and  action  remanded  with 
directions  to  dissolve  the  temporary  injunctional  order. 

A  motion  for  a  rehearing  was  denied  March  16, 1897. 
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GiLOHBisTy  Eespondent,  vs.  Foxbn,  imp.,  Appellant. 

February  5— March  16, 1897. 

Deed,  conditions  subsequent:  Foreclosure  of  mortgage,  rights  aoquired 
by:  Be-entry  for  condition  broken:  Merger, 
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1.  Recitals  in  a  deed,  showing  that  the  consideration  thereof  was  the 
payment  by  the  grantee  of  a  small  mortgage  and  the  support  of 
the  grantor  during  life  and  her  decent  burial  when  dead,  consti- 
tute conditions  subsequent,  for  a  breach  of  which  the  grantor  may 
re-enter  and  take  possession,  and  will  thereupon  become  re-Tested 
with  the  title. 

2i  Every  person  acquiring  any  rights  title,  or  interest-,  by  deed,  mort- 
gage, or  otherwise,  in  premises  conveyed  by  a  deed,  which  has 
been  duly  recorded,  containing  such  recitals,  takes  subject  to 
them,  and  the  rights  of  the  grantor  are  paramount 

8.  Even  though  the  grantor  in  such  a  deed  is  made  a  party  to  an  ac- 
tion to  foreclose  a  mortgage  given  by  his  grantee,  his  rights  can- 
not be  a£Fected  by  the  judgment  therein.  The  provision  of  sec. 
8169,  R  S.,  that  a  judghient  in  foreclosure  shall  be  *'a  bar  to  all 
claim,  right  or  equity  of  redemption  in  the  mortgaged  premises 
against  the  parties  to  the  action,  their  heirs,"  eta,  must  be  under- 
stood as  referring  to  such  rights  and  interests  as  were  or  might 
properly  have  been  litigated  in  the  foreclosure  action,  and  not  to 
such  as  are  paramount 

4  The  holder  of  a  mortgage  which  is  subject  to  the  paramount  rights 
of  the  grantor  of  the  mortgagor  may  foreclose  the  same  and  sell 
the  premises  under  the  judgment  for  the  purpose  of  perfecting  his 
title  of  record,,  notwithstanding  he  may  have  obtained  a  deed  of 
the  paramount  title,  and  his  rights  as  plaintiff  in  the  foreclosure 
action  will  not  become  merged  in  his  legal  title.  Yet,  as  a  con- 
dition of  relief  against  the  purchaser  at  the  foreclosure  sale,  he 
may  properly  be  required  to  pay  back  the  money  received  on 
such  sale,  with  interest 
PiNNEY,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  court  for  Portage 
county :  Chas.  M.  Wkbb,  Circuit  Judge.    AJlrmed. 

This  .is  a  bill  in  equity  to  compel  the  defendants  to  release 
to  the  plaintiff  all  claims  to  the  real  estate  described,  and  to 
quiet  the  plaintiff^s  title  to  the  same.    The  facts  appearing  of 
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record  are  to  the  effect  that  on  and  prior  to  Angast  31, 1885, 
the  defendant  Magdalena  was  the  owner  in  fee  simple  and 
in  possession  of  the  lands  described.  She  was  then  a  widow, 
and  old  and  infirm.  August  31, 1885,  Magdalena,  by  war- 
ranty deed,  conveyed  said  lands  to  her  daughter  Augustina 
Shopinski.  Said  deed  recited  that  the  consideration  for  the 
conveyance  was  "  (1)  payment  of  a  note  and  mortgage  of 
$150  to  Martin  Jazdziewski,  and  (2)  the  sufjport  of  the  party 
of  the  first  part  (Magdalena)  in  good  manner  during  her 
life,  and  decent  burial  when  dead."  Said  deed  was  recorded 
on  the  day  and  year  last  mentioned.  The  grantee  in  that 
deq^  (Augustina),  with  her  husband,  August  3,  1887,  with 
the  knowledge  and  acquiescence  of  Magdalena,  conveyed  to 
one  Leon  Cesinski  a  part  of  said  premises,  for  the  purpose 
of  paying  said  $150  note  and  mortgage,  and  that  deed  was 
recorded  August  3, 1887.  May  9,  1889,  said  Augustina  and 
her  husband  executed  and  delivered  to  the  plaintiff  their 
note  and  mortgage  on  the  pretinises  for  $200,  loaned  to  them 
by  the  plaintiff,  which  mortgage  was  duly  recorded  on  the 
same  day.  October  3, 1890,  Augustina  and  her  husband 
executed  and  delivered  to  the  plaintiff  a  second  mortgage 
on  the  same  premises,  for  $100,  then  and  there  loaned  by 
the  plaintiff  to  them,  which  last  mortgage  was  duly  recorded 
October  4,  1890.  Magdalena  lived  on  said  premises  with 
Augustina  and  her  husband  continuously  down  to  October 
10, 1890,  when  Augustina  died,  and  Magdalena  continued  to 
live  there  with  her  son-in-law,  Carl  Shopinski,  until  October, 
1891.  In  October,  1891,  a  large  amount  of  interest  being  due 
on  said  notes  and  mortgages,  and  unpaid,  the  said  Carl  Sho- 
pinski sold  and  converted  all  his. personal  property  into 
money,  and  absconded  from  the  state,  leaving  Magdalena 
on  said  premises  for  two  months  in  sole  possession  thereof, 
and  in  a  destitute  condition,  compelled  to  rely  upon  the 
charity  of  her  neighbors  for  support.  In  February,  1892, 
she  was  compelled  to  go  and  live  with  relatives  in  Chicago. 
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April  19, 1892,  the  plaintiff  began  proceedings  to  forecFose 
his  two  said  mortgages,  and  then  ascertained  for  the  first 
time  that  his  said  mortgages  were  subject  to  the  prior  title  of 
Magdalena.  Magdalena  was  made  a  party  defendant  to  said 
foreclosure  suit,  together  with  Carl  Shopinski,  and  service 
was  made  on  them  by  publication.  Carl  could  not  be  found,, 
and  Magdalena  made  no  answer.  In-April,  1892,  the  plaint- 
iff, finding  the  premises  and  the  house  thereon  vacant  and 
unoccupied,  took  possession  thereof,  by  placing  John  Kos- 
matka,  a  tenant,  thereon;  that  in  the  latter  part  of  May,. 
1892,  Magdalena  returned  from  Chicago,  and  demanded  pos- 
session of  the  premises  from  said  Kosmatka,  and  the  plaint- 
iff,  being  advised  of  the  prior  rights  and  title  of  Magdalena,, 
and  that  the  same  would  not  be  cut  off  by  such  foreclosure, 
then  and  there  surrendered  possession  to  Magdalena,  and 
the  said  Kosmatka  attorned  to  and  paid  the  rent  to  Magda- 
lena from  that  time  down  to  November,  1892.  July  12, 
1892,  judgment  was  rendered  in  said  action  in  the  usual 
form  of  a  judgment  of  foreclosure  and  sale,  and  was  entered 
of  record  July  20, 1892,  and  it  was  therein  adjudged  that 
$521.84  were  due  to  the  plaintiff  from  said  Carl  Shopinski. 

In  September,  1892,  Magdalena,  being  then  and  there  in 
possession  of  the  premises,  retained  counsel  to  protect  her 
rights  therein,  and  November  6,  1892,  began  an  action  in 
the  circuit  court  in  her  name  against  Carl  Shopinski,  and 
Eva  Shopinski,  minor  heir  at  law  of  Augustina,  and  the 
plaintiff  herein,  and  said  Kosmatka,  for  the  purpose  of  as- 
serting the  prior  title  of  said  Magdalena,  and  for  the  pur- 
])ose  of  divesting  all  the  rights,  title,  and  interest  therein  of 
the  defendants  in  that  suit,  including  the  plaintiff  herein. 
As  the  court  found,  her  counsel,  well  knowing  that  said  fore- 
closure proceedings  did  not  in  any  manner  affect  or  foreclose 
her  rights  therein,  but,  on  the  contrary,  understood  that  a 
separate  action  could  be  maintained  by  her,  as  was  com- 
menced, to  enforce  and  protect  her  rights  under  and  by  vir- 
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tue  of  said  deed  from  her  to  Augustina,  dated  Augast  31, 
1885,  advised  Magdalena,  and  she,  in  accordance  with  their 
advice,  November  16, 1892,  executed  and  delivered  to  this 
plaintiff  a  certain  warranty  deed  of  said  premises,  in  consid- 
eration whereof  the  plaintiff  then  and  there  paid  to  her 
$800,  and  accepted  such  deed,  and  the  same  was  duly  re- 
corded November  17,  1892.  At  the  same  time,  it  was  stip- 
ulated and  agreed  between  them  that  the  suit  commenced 
by  Magdalena  be  discontinued  and  settled,  and  the  posses- 
sion of  said  premises  was  then  and  there  surrendered  to  the 
plaintiff,  by  then  and  there  directing  Kosmatka,  tenant  in 
possession  under  her,  to  attorn  to  the  plaintiff,  and  that  said 
tenant  did  then  and  there  attorn  to  the  plaintiff,  who,  in  the 
afternoon  and  on  the  same  day,  rented  and  leased  the  prem- 
ises to  Kosmatka,  who  remained  in  possession  as  a  tenant  of 
the  plaintiff  until  he  was  ousted  by  the  writ  of  assistance  on 
the  said  foreclosure  sale  in  March,  1894.  December  13, 1892, 
the  defendant  Carl  Shopinski  conveyed  the  premises  to  the 
defendant  Malick  by  warranty  deed,  duly  executed  and  de- 
livered, and  duly  recorded  on  that  day,  in  consideration  of 
$150. 

In  the  spring  of  1893,  Malick  moved,  upon  affidavits,  to 
set  aside  said  judgment  of  foreclosure  and  sale,  but  the  mo- 
tion was  wholly  denied  in  July,  1893.  Pursuant  to  said 
judgment  of  foreclosure  and  sale,  said  premises  were  duly 
sold  October  16, 1893,  by  the  sheriff,  to  the  defendant  Foxen^ 
for  $600,  and  the  sheriflPs  deed  thereon  was  duly  executed 
and  delivered  to  said  Fooien  on  that  day,  and  by  him  duly 
recorded.  October  31,  1893,  the  said  sale  was  duly  con- 
firmed by  the  court.  Five  hundred  and  ninety-one  dollars 
and  five  cents  of  the  amount  of  said  bid  was  then  and  there 
paid  to  the  plaintiff  by  the  sheriff,  and  the  balance  of  $8.95 
was  paid  by  the  sheriff  into  court.  The  defendant  Foxen 
was  not  present  at  the  time  of  said  sale,  and  was  not  and 
did  not  intend  to  become  a  purchaser  at  said  sale,  but  re- 
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ceived  the  sheriflPs  deed  for  the  purpose  of  secoring  a  loan 
of  $600  made  to  the  lawyer  who  bid  off  the  same  in  his  name 
for  himself  and  others,  and  who  knew  all  the  facts  mentioned. 

April  26, 1894,  the  plaintiff  commenced  this  action  against 
said  Foxen^  Carl  Shopinski,  Magdalena  Jazdziewski,  and 
Charles  U.  Malick  for  the  purpose  mentioned.  The  com- 
plaint and  li%  pendens  were  filed  •therein  April  25,  1894. 
The  defendant  Foxen  answered  by  way  of  admissions,  de- 
nials, and  counter  allegationsi  At  the  close  of  the  trial,  the 
courtfound,  in  effect,  the  facts  stated,  and  that  the  parties 
to  the  deed  of  Augast  31,  1895,  intended  thereby  to  create, 
and  did  create,  a  condition  subsequent,  and  that,  in  the  event 
of  a  breach  of  such  condition  by  the  grantee  (Augustina), 
the  said  conveyed  lands  thereupon  reverted  to  the  grantor, 
Magdalena. ;  that  Magdalena  intended  to,  and  did,  by  and 
through  her  act  of  demanding  and  securing  possession  of  the 
premises,  enter  upon  said  land,  as  and  for  condition  broken, 
pursuant  to  the  conditions  in  the  deed  from  her  to  Augustina, 
and  that  she  was  in  the  sole,  actual,  and  undisputed  posses- 
sion of  the  premises  from  May,  1892,  down  to  November, 
1892,  as  and  for  condition  broken,  as  aforesaid,  and  that  her 
taking  such  possession  had  that  effect;  that  ijieither  said  Carl 
nor  any  other  person  or  persons  representing  or  pretending 
to  represent  the  said  Augustina  had  contributed  to  the  sup- 
port of  the  said  Magdalena ;  that  the  value  of  the  premises 
in  1892  and  at  the  time  of  the  trial  hereof  was  about  $1,100. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  the 
several  parties  claiming  under  Augustina  were  bound  and 
held  to  the  knowledge  of  the  lawyer  who  so  bid  in  the  prop- 
erty at  the  foreclosure  sale;  that  the  purchaser  at  said  fore- 
closure sale  acquired,  and  could  acquire,  no  greater  rights  than 
were  obtained  by  the  plaintiff  by  virtue  of  said  mortgages; 
that  the  lawyer  so  bidding  in  the  premises  at  the  foreclosure 
sale  admits  a  knowledge  at  the  time  of  said  sale  of  the  equi- 
ties of  the  plaintiff  with  reference  thereto;  that  the  deed 
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from  Magdalena  to  Augustina  was  given  on  the  sole  consid- 
eration of  maintenance  and  support,  which  was  a  condition 
subsequent  for  the  breach  of  which  the  grantor,  Magdalena, 
could  and  did  re-enter  said  premises,  and  become  vested  as 
and  of  her  former  title  in  fee  simple  absolute;  that  Novem- 
ber 16, 1892,  the  plaintiff  acquired  the  absolute  title  to  the 
premises  in  fee  simple,  by  virtue  of  the  deed  from  Magda- 
lena, executed  and  delivered  to  him  on  that  day,  and  went 
into  immediate  possession  of  said  premises  thereunder;  that 
there  was  no  merger  of  the  title  or  interest  acquired  by  the 
plaintiff  in  the  lands  by  said  mortgages  from  Carl  and  Au- 
gustina ia  said  absolute  title  conveyed  to  the  plaintiff  by 
Magdalena,  and  that  the  plaintiff  is  entitled  to  equitable 
relief  in  so  far  as  to  keep  said  interest  so  acquired  separate 
and  distinct;  that  it  was  the  plaintiff's  equitable  right  to 
proceed  with  the  sale  of  the  premises  pursuant  to  the  judg- 
ment of  foreclosure  and  sale,  for  the  purpose  of  perfecting 
liis  title  to  said  premises  of  record;  that  the  plaintiff  is  en- 
titled to  a  judgment  for  equitable  relief  quieting  the  title  to 
said  premises  as  against  the  claims  of  the  defendants  and  all 
persons  claiming  under,  by,  or  through  them,  upon  his  pay- 
ing into  court  said  $591.05,  with  legal  interest  from  the  re- 
ceipt thereof  by  him  down  to  May  27, 1894,  and  to  judgment 
confirming  his  title  in  fee  simple  to  said  premises;  and  that 
he  be  put  into  possession  thereof  in  and  by  virtue  of  the 
judgment  to  be  entered  herein  in  favor  of  said  plaintiff,  and 
against  said  defendants ;  and  that  the  judgment  herein  should 
H5ommand  and  direct  jFoosen  to  execute  and  deliver  a  quit- 
<3laim  deed  of  the  premises  in  due  form,  so  as  to  entitle  it  to 
be  recorded,  to  the  plaintiff,  and  that  the  plaintiff  be  let  into 
possession  of  the  premises,  and  that  each  and  every  one  of 
the  parties  to  this  action  who  may  be  in  the  possession  of 
the  premises,  either  by  himself,  agent,  servant,  or  tenant, 
and  every  other  person  who  since  the  filing  of  such  notice 
of  the  pendency  of  this  action  has  come  into  possession  of 
Vol.  95—28 
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the  same,  or  any  part  thereof,  under  them  or  either  of  them,, 
deliver  to  the  plaintiff,  his  heirs  or  assigns,  possession  thereof, 
and  the  plaintiff  is  entitled  to  a  writ  of  assistance  for  that 
purpose,  if  necessary,  which  judgment  is  to  be  with  costs 
and  disbursements  to  be  taxed  in  his  favor  and  against 
Foxen. 

From  the  judgment  entered  thereon  accordingly,  the  de- 
fendant Foxen  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Raymond^  Lam- 
oretcx  dk  Parky  and  oral  argument  by  B,  B,  Park.  They 
contended  that  the  claimed  condition  in  the  deed  from  plaint- 
iff's grantor  to  her  daughter  was  simply  a  statement  of  the 
nature  of  the  consideration,  inserted  after  the  description  of 
the  premises,  and  there  was  nothing  in  the  deed  itself,  or  in 
the  evidence,  to  show  that  any  condition  was  intended.  Strong 
V.  Dol/y,  32  Wis.  381 ;  Homer  v.  01,  M.  dk  St  P.  R.  Co.  38  id.  165, 
173;  Bogie  v.  Bogie^  41  id.  209;  Wier  v.  Simmons^  65  id.  637; 
Jyt/man  v.  Bdbcocky  40  id.  603 ;  Morse  v.  Buffalo  F.  <&  M.  Ins.  Co. 
30  id.  534 ;  Zawe  v.  Ryde^  39  id.  345 ;  Donnelly  v.  Eastes^  94  id. 
390.  The  plaintiff's  grantor  had  no  legal  title, —  nothing  but 
a  personal  right,  enforceable  only  in  equity, —  to  a  cancella- 
tion of  the  deed  to  her  daughter.  Webber  v.  Quaw^  46  Wis. 
118;  People  ex  rel.  Stanton  v.  Tioga  C.  P.  19  Wend.  73; 
Noonan  v.  Orion^  34  Wis.  259;  Meech  v.  Stoner,  19  K  T.  29. 
If  there  was  a  condition  in  that  deed,  only  the  grantor  could 
take  advantage  of  it.  Bangor  v.  Warren^  34  Me.  324;  Unr 
derhill  v.  8.  dk  W.  R.  Co.  20  Barb.  466;  NicoU  v.  N.  T.  (b 
E.  R.  Co.  12  id.  460;  Hayward  v.  Kinney^  84  Mich.  591^ 
JVbrris  v.  Milner^  20  Qa.  563.  The  deed  to  plaintiff  simply 
extinguished  his  grantor's  claim  on  the  land  for  her  support 
He  could  not  hold  paramount  title  under  it  separate  from 
his  title  under  his  mortgages.  Having  procured  the  judg- 
ment of  foreclosure  and  the  sale  under  it,  and  having  re- 
ceived the  money,  he  is  estopped  from  claiming  that  the 
sheriff's  deed  does  not  convey  the  whole  title.    Kaehler  v. 
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Dotlberpuhl,  60  Wis.  266;  Carter  v.  Smith,  28  id.  497;  WiOr 
tarns  V.  Stevens  Paint  Z.  Co.  72  id.  487;  I^ield  v.  Doyon,  64 
id.  660. 

For  the  respondent  there  was  a  brief  by  Brefinauy  Synan 
dk  Frosty  and  oral  argument  by  John  R.  Brennan. 

Cassodat,  0.  J.  1.  The  deed  from  the  mother  (Magda- 
lena)  to  her  daughter  (Augastina),  delivered  and  recorded 
August  31, 1886,  contains  provisions  that  it  was  given  in 
consideration  of  the  payment  by  the  daughter  of  the  prior 
mortgage  on  the  premises  of  $160,  and  the  support  by  her 
of  her  mother,  "in  good  manner  during  her.  lifetime,  and 
decent  burial  when  dead."  Such  being  the  express  provis- 
ions of  the  deed  so  on  record,  it  is  very  obvious  that  every 
person  acquiring  any  right,  title,  or  interest  in  the  premises, 
from,  through,  or  under  the  daughter,  or  her  husband,  or 
both,  by  deed,  mortgage,  or  otherwise,  necessarily  took  and 
received  the  same  subject  to  those  provisions  contained  in 
the  deed.  SohwaMach  v.  01,  M.  cfe  St.  P.  R.  Co,  69  Wis.  292. 
It  was  there  held  that "  the  recording  of  a  deed  is  construct- 
ive notice  of  its  existence  and  contents  to  all  subsequent 
purchasers  of  the  land,  and  renders  them  subject  to  whatever 
covenants  therein  run  with  the  land." 

2.  It  necessarily  follows  that  the  two  mortgages  executed 
by  the  daughter  and  her  husband  to  the  plaintiff  were  both 
subject  to  such  provisions  in  the  deed.  This  being  so,  the 
foreclosure  of  such  mortgages  by  this  plaintiff  did  not  have 
the  effect  to  cut  off,  nor  in  any  way  impair,  such  paramount 
rights  secured  to  and  reserved  by  Magdalena  in  her  deed  to 
her  daughter,  notwithstanding  she  was  made  a  defendant  in 
such  foreclosure  suit.  S(/r6be  v.  Downer,  13  Wis.  10;  Straight 
V.  Harris,  14  Wis.  509.  There  is  nothing  in  the  record  to 
show  and  there  is  no  claim  that  the  complaint  in  the  fore- 
closure suit  made  any  attack  upon  such  prior  and  superior 
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right  of  Magdalena,  so  secured  and  reserved  in  her  deed. 
The  service  upon  her  was  by  publication,  and  she  did  not 
answer  nor  appear  in  the  case.  The  statute  declares,  in  effect, 
that,  upon  such  foreclosure  and  sale  and  the  confirmation 
thereof,  the  sheriff's  deed  ^^  shall  yest  in  the  purchaser  all  the 
right,  title,  and  interest  of  the  mortgagor,  his  heirs,  personal 
representatives,  and  assigns,  in  and  to  the  premises  sold,  and 
shall  be  a  bar  to  all  claim,  right,  or  equity  of  redemption 
therein,  of  and  against  the  parties  to  such  action,  their  heirs 
and  personal  representatives,  and  also  against  all  persons 
claiming  under  them  subsequent  to  the  filing  of  the  notice 
of  the  pendency  of  the  action  in  which  such  judgment  was 
rendered."  E.  S.  sec.  3169.  This  statute  ^^must  be  under- 
stood as  referring  to  such  rights  and  interests  as  were  or 
might  properly  have  been  litigated  in  the  foreclosure  action." 
Pdton  V.  Farmin^  18  Wis.  222.  The  result  of  the  decisions 
of  this  court  is  to  the  effect  that  a  defendant's  prior  and 
paramount  right  or  title  to  the  mortgaged  premises  cannot 
be  properly  determined  in  a  foreclosure  suit.  The  object  of 
a  foreclosure  suit  is  not  to  try  the  titles  alleged  to  be  para- 
mount to  that  of  the  mortgagor.  If  the  party  made,  defend- 
ant, as  claiming  some  interest  subsequent  to  the  mortgage, 
claims  no  such  interest,  he  should  disclaim,  and  the  suit  should 
be  dismissed  as  to  him.  The  setting  up  of  a  paramount  title 
by  such  defendant  is  no  answer  to  ,the  allegations  made 
against  him;  and,  if  the  plaintiff  does  not  choose  to  litigate 
such  alleged  title  in  the  foreclosure  suit,  he  may  properly 
raise  the  objection  by  demurrer.  Pdton  v,  Farmiriy  18  Wis. 
222;  Eoherta  v.  Wood,  38  Wis.  60;  HeUa  F.  Ins.  Co.  v.  Mor- 
riso7iy  56  Wis.  133;  Cook  v.  Ooodyear,  79  Wis.  611.  From 
these  authorities  it  is  very  clear  that,  even  had  such  provis- 
ions in  the  deed  been  fully  complied  with,  yet  that  the  de- 
fendant FoQuen  would  not,  by  virtue  of  such  sheriff's  deed, 
have  acquired  any  of  such  prior  and  paramount  right  and 
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title  SO  secured  and  reserved  to  Magdalena  in  her  deed  to 
her  daughter,  unless  he  acquired  the  same  by  virtue  of  a 
merger  of  the  title  hereinafter  to  be  considered. 

3.  But  it  stands  admitted  that  such  provisions  in  her  deed 
were  never  complied  with.  On  the  contrary,  neither  the 
daughter,  nor  her  husband,  nor  any  one  in  their  behalf, 
ever  paid  any  part  of  the  outstanding  note  and  mortgage  of 
$150  upon  the  premises,  which,  by  the  terms  of  the  deed, 
they  were  to  pay  as  a  part  of  the  consideration  for  the  pur- 
chase; and  so,  August  3, 1889,  the  daughter  and  her  hus- 
band, with  the  knowledge  and  acquiescence  of  the  mother, 
conveyed  away  a  portion  of  the  land  for  the  purpose  of 
making  such  payment.  In  other  words,  they  were  thereby 
permitted  to  use  a  part  of  the  land  to  pay  such  debt,  and 
thereby  diminish  and  lessen  the  ^ciirity  reserved  in  the 
deed  from  Magdalena  to  her  daughter,  without  parting  with 
anything  of  any  value  which  they  had  not  so  received  from 
the  mother.  In  addition  to  such  failure  to  pay  that  mort- 
gage, it  appears  from  the  record  that  after  the  daughter 
had  been  dead  for  a  year,  and  in  October,  1891,  the  son-in- 
law,  who  had  become  badly  indebted,  sold  and  converted 
all  his  personal  property  into  money  and  absconded  from 
the  state,  leaving  Magdalena  the  sole  occupant  of  the  prem- 
ises and  the  dwelling  house  thereon;  that  after  she  had  re^ 
mained  in  the  sole  possession  of  the  premises  for  two  months, 
and  in  a  destitute  condition,  and  compelled  to  rely  upon  the 
charity  of  her  neighbors  for  support,  she  was,  in  February, 
1892,  compelled  to  go  and  live  with  relatives  in  Chicago; 
that  the  plaintiff,  finding  the  premises  vacant  and  unoccu- 
pied, took  possession  in  April,  1892,  and  placed  a  tenant 
in  charge  thereof;  that,  about  a  month  after  that,  Magda- 
lena returned  from  Chicago  and  demanded  possession  from 
such  tenant,  and  the  plaintiff,  under  the  advice  of  counsel 
as  to  her  prior  and  superior  rights  under  her  deed,  surren- 
dered such  possession  to  Magdalena,  and  caused  his  tenant 
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to  attorn  to  and  pay  rent  to  her  from  that  time  down  to 
November,  1892;  that,  pursuant  to  the  advice  of  her  coun- 
sel (who  was  the  same  person  who  subsequently  bid  in  the 
premises  on  the  foreclosure  sale  in  the  name  of  the  defend- 
ant Foxe7C)y  Magdalena  did,  November  6,  1892,  commence 
the  action  mentioned  in  the  foregoing  statement,  to  divest 
all  claim  of  right,  title,  or  interest  of  any  of  the  defendants 
therein,  including  this  plaintiff;  that  November  16,  1892, 
Magdalena,  under  advice  of  her  said  counsel,  settled  that 
suit  with  the  plaintiff,  by  his  giving  her  $300,  for  which  she 
gave  him  a  warranty  deed  of  the  premises,  and  surrendered 
the  possession  thereof  to  him,  as  stated. 

The  question  recurs  whether  the  clause  in  the  deed  from 
Magdalena  to  her  daughter,  mentioned,  was  a  condition  sub- 
sequent, and,  if  so,  whether  such  failures  to  perform,  and 
such  absconding  of  her  son-in-law,  and  her  exclusive  posses- 
sion for  two  months  in  1892  and  six  months  in  1893,  and 
the  suit  to  enforce  her  title  as  owner,  and  the  settlement  of 
the  same,  as  mentioned,  operated  to  reinvest  the  legal  title 
to  the  property  in  her,  the  same  as  it  was  before  she  con- 
veyed to  her  daughter.  It  will  be  observed  that  the  deed 
of  August  31, 1885,  from  Magdalena  to  her  daughter,  was 
not  signed  by  the  daughter,  nor  by  any  one  but  Magdalena. 
Nor  does  it  contain  any  agreement  on  the  part  of  the  daugh- 
ter to  support  her  mother  during  her  life,  or  for  any  time, 
or  to  bury  her  when  dead.  Nor  does  it  contain  any  agree- 
ment on  the  part  of  the  daughter,  unless  it  may  be  said  that, 
by  accepting  the  deed,  she  assumed  the  payment  of  the  $150 
mortgage  therein  mentioned ;  but  that  can  hardly  be  claimed, 
since  it  is  merely  mentioned  as  part  of  the  consideration. 
The  case  is  therefore  distinguishable  in  this  respect  from 
Bogie  v.  JSogie^  41  Wis.  209;  Bresnahan  v.  Bre^naJian^  46 
Wis.  385;  Morgan  v.  Loomis^  78  Wis.  594;  Beckma/n  v.  Beck- 
many  86  Wis.  655;  Donnelly  v.  Ea8te%y  94  Wis.  390.  Accord- 
ingly, it  has  been  held  that,  "  in  a  voluntary  conveyance^ 
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words  may  be  held  to  be  a  condition,  which,  if  used  in  a 
oonyeyance  made  for  a  valuable  consideration,  would  be  held 
a  covenant  only."  Horner  v.  O.y  M.  <&  St.  P.  R.  Co.  38  Wis. 
174.  In  that  case  it  was  held,  in  effect,  that,  as  the  language 
of  the  deed  showed  that  the  grant  was  solely  for  depot  and 
other  railroad  purposes,  it  ''must  be  construed  as  stating 
conditions  subsequent.''  Page  177.  So,  it  was  held  in  that 
case  that ''  it  is  not  essential  to  a  valid  condition  that,  in 
case  of  a  breach  thereof,  a  right  of  re-entry  be  expressly  re- 
served in  the  deed,  or  that  it  be  expressed  therein  that  the 
estate  of  the  grantee  shall  terminate  with  a  breach  of  the 
condition."  Page  173.  To  the  same  effect:  Drew  v.  Bald- 
win, 48  Wis.  529;  £lake  v^  Blake,  56  Wis.  392;  Belong  v. 
Ddong,  56  Wis.  514;  Pepm  Co.  v.  Frindle,  61  Wis.  301,  306; 
Cross  V.  Carson,  8  Blackf.  138;  S.  C.  44  Am.  Dec.  742;  WU- 
son  V.  Wilson,  38  Me.  18;  S.  C.  60  Am.  Dec.  227.  In  Blake 
V.  Blake,  supra,  it  satisfactorily  appeared  that  the  "  deed 
which  had  been  destroyed  contained  conditions  that  the 
grantee  should  reside  with  his  parents,  the  grantors  named 
therein,  on  the  lands,  and  should  work  and  improve  the 
same,  and  that  he  should  support  his  parents  during  their 
lives,"  and  that  the  grantee  should  pay  $200  to  one  of  his  sis- 
ters therein  named ;  and  it  was  held  that  such  conditions  were 
^'  conditions  subsequent,  within  the  rules  in  the  Homer  Case^^ 
supra,  "and  that  Alanson  Blake  substantially  re-entered 
upon  the  premises,  for  conditions  broken,  when  the  plaintiff 
left  him,  and  he  assumed  exclusive  control  of  the  whole 
premises  in  1868 ;  •  .  .  that  a  condition  the  breach  of 
which  is  good  ground  in  equity  for  canceling  the  conveyance 
•of  which  it  is  a  part  is  a  condition  subsequent,  unless  there 
is  something  in  the  instrument  to  show  that  such  a  condition 
was  not  intended."  In  Delong  v.  Ddong,  supra,  "parents 
conveyed  lands  to  their  son  and  his  wife,  subject  to,  and  for 
no  other  consideration  than,  certain  conditions  expressed  in 
Che  conveyance,  intended  to  secure  the  means  for  the  sup- 
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port  and  maintenance  of  the  grantors,  and  to  provide  for 
the  distribution  of  their  estate  after  their  death.  Hdd^  that 
such  conditions  were  not  mere  covenants,  but  were  condi- 
tions subsequent,  upon  a  breach  of  which  the  grantors  might 
re-enter  upon  the  lands.'*  From  these  adjudications  it  logic- 
ally follows  that  the  clause  in  the  deed  from  Magdalena  to 
her  daughter  constituted  a  condition  subsequent,  for  the- 
breach  of  which  Magdalena  lawfully  re-entered,  and  that 
the  legal  title  thereupon  became  lawfully  revested  in  her. 
That  title  she  conveyed  to  the  plaintiff  by  warranty  deed, 
which  was  duly  recorded  November  17,  1892,  as  stated. 

4.  The  question  recurs  as  to  whether  his  rights,  by  virtue* 
of  his  being  plaintiff  in  the  judgment  of  foreclosure  and  sale 
of  the  two  mortgages  mentioned,  became  merged  in  his 
legal  title  so  acquired  from  Magdalena  by  the  deed  last  men- 
tioned. We  are  clearly  of  the  opinion  that  they  did  not. 
The  plaintiff  had  the  right,  in  equity,  notwithstanding  his 
deed  of  the  legal  title,  to  sell  the  land  on  the  foreclosure- 
judgment,  for  the  purpose  of  perfecting  his  title  of  record. 
Morgan  v.  Hammetty  34  Wis.  514;  Aiken  v.  M.  (J&  St,  P.  JR. 
Co.  87  Wis.  469;  ScoU  v.  Webster,  44  Wis.  185.  But  it  is 
manifest  that  no  substantial  right  to  the  land  passed  by  the 
sheriflTs  sale  and  sheriff's  deed  to  the  defendant  Foxen;  and 
hence  the  court  very  properly  compelled  the  plaintiff,  as  a 
condition  of  the  relief  granted,  to  pay  into  court  the  money 
received  by  him  on  such  sale,  with  interest,  as  adjudged. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

PiNKEY,  J.,  dissents. 
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•  95         441 
New  trial:  Terms  for  opening  default  113        268 

Upon  setting  aside  a  judgment  entered  by  default,  and  granting  a 
new  trial,  under  sea  2832,  R.  S.,  on  the  ground  of  mistake  or  ex- 
cusable neglect)  the  circuit  court  may  properly  impose  ui>on  the 
moving  party  the  payment  of  the  reasonable  expenses  incurred 
by  the  adverse  party,  which  he  would  lose  by  the  opening  of  such 
judgment)  but  not  such  as  were  unnecessary  or  excessive,  though 
actually  incurred. 

Appeal  from  an  order  of  the  circuit  court  for  Columbia 
county :  B.  G.  Siebbgkxb,  Circuit  Judge.    Beversed. 

This  was  an  action  on  a  promissory  note  for  about  $250^ 
to  which  defendants  pleaded  a  counterclaim  of  about  $100. 
At  the  December  term  of  the  circuit  court  for  1895,  held  at 
Portage  City,  in  Columbia  county,  Wisconsin,  commencing 
on  the  3d  day  of  the  month,  the  cause  was  on  the  calendar 
for  trial.  It  was  reached  in  its  order  on  the  12th.  Defend- 
ants, with  their  attorneys  and  witnesses,  were  in  court  ready 
for  trial.  Neither  plaintiff  nor  his  attorneys  were  present. 
Defendants'  attorneys  waived  a  jury,  proved  their  counter- 
claim before  the  court,  and  took  judgment  thereon  for  $116.25 
damages  and  $201.52  costs.  Seasonably  thereafter  plaintiff's 
attorneys  moved  the  court  to  set  such  judgment  aside  and 
grant  a  new  trial,  upon  the  ground  of  excusable  neglect. 
Such  motion  was  based  on  affidavits  to  the  effect  that  plaint- 
iff and  his  attorneys  resided  in  the  city  of  Milwaukee;  that 
one  of  such  attorneys,  C.  W.  Briggs,  attended  court  on  the 
first  day  of  the  term,  and  had  the  case  set  down  for  trial  on 
the  17th  day  of  December,  1895,  with  the  understanding,  as 
he  supposed,  that  if  all  the  jury  cases  were  disposed  of  before 
that  time,  and  the  parties  were  not  in  court  ready  for  trial^ 
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the  case  would  be  continued  for  the  term;  that  on  the  next 
day  he  so  notified  his  associate  and  the  plaintiff;  that  plaint- 
iff relied  thereon,  and  did  not  know  to  the  contrary  till  late 
in  the  evening  of  the  11th  of  December,  1895,  when  he  was 
notified  by  Mr.  Briggs  that  the  case  would  be  reached  the 
next  day  or  day  after;  that  upon  receiving  such  notice  he 
started  as  soon  as  practicable  for  Portage,  with  his  witnesses, 
and  arrived  there  about  2  o'clock  p.  m.  the  next  day ;  that 
judgment  was  taken  shortly  before  he  arrived;  that  plaintiff 
intended  in  good  faith  to  be  present  with  his  witnesses  and 
attorneys  in  time  to  try  the  case,  and  would  have  been  had 
it  not  been  for  the  misleading  information  given  to  him  by 
his  attorney  Mr.  Briggs.  The  moving  papers  contained  an 
affidavit  of  merits.  In  opposition  to  the  motion  were  affi- 
davits and  papers  to  the  effect  that  the  case  was  set  down 
for  trial,  pursuant  to  a  written  stipulation,  at  the  foot  of  the 
calendar;  that  the  order  of  the  court  recorded  on  the  clerk's 
journal  was  to  the  effect  that  the  cause  would  be  tried  on 
the  17th  or  sooner,  when  reached  at  the  foot  of  the  calendar; 
that  the  case  was  called  pursuant  to  such  order,  and  disposed 
of  regularly  by  proof  being  taken  of  defendants'  counter- 
claim, and  judgment  being  entered  accordingly  by  the  order 
of  the  court;  that  defendants  were  in  attendance  with  their 
witnesses,  attorney,  and  counselor,  ready  for  trial,  several 
days  before  the  case  was  reached,  and  that  they  paid  to  such 
attorney  for  three  days'  attendance  $75,  and  to  such  coun- 
selor for  three  days'  attendance  $75;  that  they  also  paid  $50 
for  witness  fees,  $24.50  for  sheriff's  fees,  $14.75  for  clerk's 
fees,  and  $2.25  for  telephone  and  postage.  The  motion  to 
set  aside  the  judgment  and  for  a  new  trial  was  granted  upon 
terms  that  plaintiff  pay  to  defendants  the  several  sums  of 
money  expended  by  them  as  aforesaid.  Plaintiff  excepted 
to  the  terms  imposed,  and  appealed  from  the  order  in  that 
regard. 
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For  the  appellant  there  was  a  brief  by  D.  J.  Dalton  and 
C.  W.  Briggs^  and  oral  argument  by  G.  W.  Briggs. 

For  the  respondents  the  case  was  submitted  on  the  brief 
of  George  W.  Sloan. 

Marshall,  J.  It  suflBciently  appears  that  the  failure  of  the 
plaintiff  to  be  present  with  his  witnesses  and  attorneys  in 
time  for  the  trial  was  wholly  on  account  of  his  being  misin- 
formed of  the  conditions  of  the  o^der  setting  the  case  for 
such  trial.  Under  the  statutes  providing  for  the  relief  of  a 
party  from  the  consequences  of  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  (sec.  2832,  K.  S.),  a  party  may 
properly  be  held  excusable  for  the  negligence  of  his  attor- 
ney, and  be  relieved  from  such  negligence  on  proper  terms. 
WhfreaU  v.  Ellisy  70  Wis.  207;  Hanson  v.  Miohelson^  19  Wis. 
499;  FlandeTH  v.  ShermaUy  18  Wis.  576.  Such  was  the  con- 
clusion of  the  learned  trial  judge,  and  on  the  record  the  case 
was  an  ordinary  one,  calling  for  such  relief  upon  reason- 
able terms.  There  is  no  arbitrary  rule  by  which  the  terms 
for  opening  a  default  in  such  a  case  can  be  fixed.  The 
power  in  the  matter  is  of  a  purely  discretionary  character, 
and  should  be  exercised,  not  harshly,  but  with  sound  judg- 
ment, in  such  manner  as  to  do  justice  between  the  parties 
so  far  as  that  end  can  be  practically  attained.  Obviously 
the  court  must  be  governed  by  the  principle  that  a  party 
circumstanced  as  plaintiff  was  should  bear  the  consequences 
of  his  own  fault,  rather  than  that  the  diligent  party  should 
suffer.  To  that  end  it  was  proper  that  the  plaintiff  should 
be  required  to  pay  the  reasonable  expenses  incurred  by  the 
defendants,  which  they  would  lose  by  opening  the  judgment. 
But  the  court  should  not  have  gone  further  than  to  require 
the  moving  party  to  pay  such  reasonable  expenditures,  and 
could  not  without  overstepping  the  bounds  of  legal  discre- 
tion.    Union  Nat,  Bank  v.  Benjaminy  61  Wis.  512. 

It  follows  from  the  foregoing  that  the  question  involved 
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here  is  not  solely  whether  the  defendants  incurred  the  large 
bill  of  expenses  which  the  court  required  plaintiff  to  pay  as  a 
condition  of  relief  from  the  judgment,  but  whether  such  ex- 
penses, under  all  the  circumstances,  were  reasonable.  The 
cause  of  action  was  one  on  contract  for  a  small  amount  of 
money.  It  evidently  involved  no  intricate  questions  of 
either  law  or  fact.  Upon  what  ground  it  can  be  held  that 
the  presence  of  an  attorney  and  a  counselor  as  well  was  nec- 
essary iii  order  to  try  such  a  case  is  not  perceived.  Evi- 
dently the  learned  circuit  judge  understood  the  rule  to  be 
that  the  party  seeking  relief  must  make  the  opposite  party 
good  for  all  his  expenditures  incurred  in  obtaining  the  judg- 
ment, without  reference  to  whether  such  expenses  were  rea- 
sonable or  not.  That  was  erroneous.  The  amount  should 
have  been  limited  to  reasonable  expenses.  For  such  a  simple 
case  as  this  appears  to  have  been,  in  our  judgment  the  sum 
of  $15  per  day  for  attorneys'  and  counselors'  fees  was  ample. 
The  other  items  which  the  court  required  to  be  paid  were 
taxable  costs,  and,  though  they  appear  very  large,  there  is 
nothing  before  us  by  which  we  can  determine  whether  they 
were  properly  taxed  or  not.  Therefore  the  only  modifica- 
tion we  can  make  in  the  order  is  to  require  the  amount  of 
attorneys'  and  counselors'  fees  to  be  reduced  to  $15  per  day 
for  the  three  days,  making  the  total  sum  to  be  paid  by  plaint- 
iff, as  a  condition  of  setting  aside  the  judgment  and  grant- 
ing a  new  trial,  $136.55. 

By  the  Cowrt. —  That  part  of  the  order  of  the  circmit  court 
appealed  from  is  reversed,  and  the  cause  remanded  with  di- 
rections to  modify  such  order  in  accordance  with  this  opinion. 
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Agnew,  Appellant,  ts.  Faembrs'  Mutual  PEOTEcrrivB  Fikb 
Insusanoe  Company  of  the  Towns  of  Medina,  York, 
Sun  Fbaisib  &  Dbebfibld,  County  of  Danb,  Statb 
OF  Wisconsin,  Bespoudent. 

February  93^  March  16, 1897. 

Insurance:  Evidence  in  action  on  policy:  Instructione:  Waiver. 

t.  Where  the  defense  to  an  action  on  a  policy  of  fire  insurance  is  that 
the  plaintiff  set  the  fire  which  consumed  his  property  a  wide 
range  of  circumstances  may  be  given  in  evidence,  tending  to  show 
the  whereabouts  of  the  plaintiff  at  the  time  of  the  fire,  and  what 
motives  might  have  induced  him  to  set  the  fire. 

*2L  a  mutual  insurance  company  cannot  be  held  to  have  waived  the 
defense  pleaded  by  it  to  an  action  on  its  policy,  that  the  plaintiff 
therein  set  the  fire  which  consumed  its  property,  by  the  mere  in- 
advertent act  of  its  secretary  in  sending  a  notice  of  a  general 
assessment  to  such  plaintiff  while  the  action  was  pending. 

&  In  an  action  where  the  evidence  is  circumstantial,  its  effect  is  to 
be  determined  by  the  jury,  and  it  is  not  error  for  the  court  to  re- 
fuse to  instruct  them  that  there  is  no  evidence  to  establish  a  cer- 
tain fact 

4b  For  the  court  to  state  in  its  charge  in  such  action  that  the  only 
issue  for  the  jury  is  whether  the  plaintiff  set  or  caused  to  be  set 
the  fire  which  consumed  his  buildings,  and  that  all  other  matters 
claimed  in  the  complaint  stand  admitted  as  true  if  the  plaintiff 
is  entitled  to  a  recovery,  cannot  prejudice  the  plaintiff. 

ISL  It  was  not  error  for  the  court  to  state  in  its  charge  what  the  de- 
fendant claims  as  to  the  plaintiff's  motives  in  purchasing  the 
insured  property,  and  that  **  whether  he  was  actuated  by  such  mo- 
tives is  a  disputed  fact  He  denies  it  It  is  for  you  to  determine 
whether  such  facts  existed." 

€L  It  was  not  error  for  the  court  to  refuse  to  charge,  as  requested  by 
plaintiff,  that  the  defense  must  be  established  by  a  preponderance 
of  the  evidence  given  in  court,  where  that  point  was  fully  covered 
by  the  general  charge. 

Appeal  from  a  judgment  of  the  circoit  court  for  Dane 
<x>unty :  B.  G.  Siebeoker,  Circuit  Judge.    Affmned. 
The  case  is  fully  stated  in  the  opinion. 


Digitized  by 


Google 


446  SUPREME  COURT  OF  WISCONSIN.  [95 

Agnew  VB.  Farmers'  Mutual  Protective  Fire  I11&  Ca 

For  the  appellant  there  was  a  brief  by  O.  W.  dk  H.  S.  Bird^ 
and  oral  argument  by  O.  W.  Bird.  They  contended,  among 
other  things,  that  there  was  error  in  the  rulings  of  the 
oourt,  both  in  admitting  and  in  excluding  evidence,  for  which 
the  judgment  should  be  reversed.  The  defendant's  counsel 
having  in  his  closing  argument,  to  which  the  plaintifiTs  coun- 
sel had  no  opportunity  to  reply,  assumed  and  claimed  that  a 
certain  fact  was  established,  of  which  there  was  no  proof,  it 
was  error  for  the  court  to  refuse  to  charge,  as  requested  by 
plaintiff,  that  there  was  no  proof  of  that  fact.  Brown  v. 
Swinefordy  44  Wis.  282,  290;  EUiott  v.  EspenTiain^  59  id.  272, 
277;  Bremmer  v.  G.  B.y  S.  P.  <&  N.  R.  Co.  61  id.  114, 118; 
Baker  v.  MadUony  62  id.  137;  HanawdU  v.  State^  64  id.  84, 
88;  Heddles  v.  0.  <&  N.  W.  R.  Go.  74  id.  239,  251;  Garey  v. 
G.y  M.  A  St.  P.  R.  Go.  61  id.  71,  76;  Hardy  v.  Mihoaukee 
St.  R.  Go.  89  id.  183;  EaU  v.  TJ.  S.  150  U.  S.  76,  82;  Wilson 
V.  IT.  S.  149  id.  60;  State  v.  McGartney^  65  Iowa,  522,  626. 
It  was  error  to  refuse  the  instruction  that  the  verdict  must 
be  based  upon  the  evidence  given  in  court.  Smith  v.  CI,  Jf. 
cfe  St.  P.  R.  Go.  42  Wis.  520;  McGoy  v.  Milwaukee  /».  R.  Go. 
82  id.  215.  The  plaintiff  bad  a  right  to  a  plain  and  direct 
instruction  on  that  point.  Sherman  v.  Menominee  River  L. 
Go.  77  Wis.  14,  22;  LittUv.  Superior  R.  T.  R.  Go.  88  id.  402, 
408;  Johnson  v.  Supe7'ior  R.  T.  R.  Go.  91  id.  233.  The  de- 
fendant waived  its  defense  based  on  a  forfeiture  of  the  pol- 
icy by  giving  notice  of  an  assessment.  Stylow  v.  Wis.  O.  t. 
M.  L.  Ins.  Go.  69  Wis.  224;  Oshkosh  Gas  Light  Go.  v.  Ger- 
mania  F.  Ins.  Go.  71  id.  454;  DoKLani/ry  v.  Blue  Mounds  t. 
cfe  L.  Ins.  Go.  83  id.  181 ;  McKinney  v.  Germain  M.  F.  Ins. 
Co.  89  id.  653;  Dick  v.  Equitalle  F.  cfe  M.  Ins.  Go.  92  id.  46. 

For  the  respondent  there  was  a  brief  by  R.  M.  La  FoUette 
and  W.  O.  Coles^  and  oral  argument  by  O.  E.  Roe. 

Oassodat,  C.  J.  It  appears  from  the  record,  in  effect, 
that  the  defendant  issued  a  fire  insurance  policy  to  one 
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G.  W.  Stiles,  September  27, 1890,  insuring  him  against  loss 
by  fire  of  his  dwelling  house  for  $1,000,  his  farm  barn  for 
$700,  his  grain,  stock,  etc.,  for  $1,200,  all  situated  on  the 
lands  described,  for  a  term  of  five  years  from  September  27, 
1890,  to  September  27,  1895,  at  noon;  that  June  1, 1893, 
Stiles  died  intestate,  leaving  a  widow,  Catherine  J.,  and  two 
children,  Frank  E.  and  Clara  M. ;  that  the  widow  and  Frank 
became  administrators  of  the  said  estate,  and  settled  the 
same;  that  April  28, 1894,  the  plaintiff  purchased  and  be- 
came the  owner  in  fee  of  the  lands  described  by  convey- 
ances from  said  widow  and  the  son  and  daughter,  which 
were  recorded  May  12,  1894;  that  at  the  time  the  plaintiff 
became  such  owner  the  vendors  agreed,  as  a  part  of  the  trans- 
action, to  assign  to  the  plaintiff  said  policy  of  insurance,  and 
the  same  was  so  assigned  accordingly,  with  the  consent  of 
the  defendant;  that  May  29, 1894,  said  buildings  were  de- 
stroyed by  fire;  that  thereupon  the  plaintiff  complied  with 
all  requirements  of  the  policy,  but  the  defendant  refused  to 
pay  the  insurance;  that  September  27,  1894,  the  plaintiff 
commenced  this  action  to  recover  $1,729,  the  amount  of  the 
loss,  with  interest.  The  answer  admits,  seriatim^  all  the 
material  allegations  of  the  complaint,  and  then  alleges  as 
an  affirmative  defense  that  the  fire  which  destroyed  the 
property  was  wrongfully  set,  or  caused  to  be  set,  by  the 
plaintiff,  for  the  purpose  of  destroying  the  property  and 
enabling  him  to  procure  the  insurance.  At  the  close  of  the 
trial  the  jury  returned  a  verdict  in  favor  of  the  defendant, 
upon  which  judgment  for  $371.55  costs  was  entered,  and 
from  which  judgment  the  plaintiff  brings  this  appeal. 

It  appears  that  the  premises  in  question  were  eight  or 
nine  miles  north  of  the  village  of  Marshall;  that  the  plaint- 
iff at  the  time  was  about  thirty-one  years  of  age,  and  lived 
at  his  father's,  about  two  miles  west  of  Marshall ;  that  the 
plaintiff  returned  from  Madison  on  the  evening  of  May  29, 
1894,  and  attended  a  concert  at  Marshall  with  the  lady 
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whom  he  expected  to  marry  on  the  evening  of  the  next 
day;  that  the  concert  closed  somewhere  between  10  and  11 
o'clock ;  that  the  fire  was  discovered,  according  to  the  tes- 
timony on  the  part  of  the  plaintiff,  shortly  after  11  o'clock, 
And,  according  to  the  testimony  on  the  part  of  the  defend- 
ant, shortly  after  12  o'clock.  The  plaintiff  testified  that 
after  the  concert  was  out,  and  his  intended  had  started  for 
her  home,  about  four  and  one-half  miles  southeast  of  Marsh- 
all, in  a  buggy  with  her  brother,  he  started  to  drive  his 
horse  and  buggy  to  the  premises  in  question,  but  that,  after 
proceeding  about  half  a  mile,  he  found  that  he  did  not  have 
the  key  to  the  Stiles  house,  and  so  he  turned  back,  and  drove 
to  his  father's  house,  and  got  into  bed  just  as  the  clock 
struck  12,  and  remained  there  until  4  or  5  o'clock  the  next 
morning.  The  evidence  is  voluminous  and  circumstantial 
on  the  part  of  the  defendant,  but  after  careful  consideration 
we  think  it  is  sufficient  to  sustain  the  verdict. 

1.  Numerous  errors  are  assigned  for  the  admission  of  testi- 
mony to  the  effect  that  a  certain  witness  who  had  examined 
<;ertain  tracks  of  a  team  told  other  witnesses  what  he  found 
in  respect  to  such  tracks;  also  in  allowing  the  witness  to 
testify  why  he  and  his  companions  got  out  of  the  buggy  at 
particular  places,  and  examined  the  tracks;  also  for  allow- 
ing the  defendant  to  cross-examine  one  of  its  witnesses  when 
taken  by  surprise  by  his  testimony ;  also  in  allowing  Frank 
E.  Stiles  to  testify  as  to  the  comparative  value  of  the  differ- 
ent parts  of  the  farm ;  also  in  allowing  a  witness  to  testify 
as  to  what  interest  the  plaintiff  manifested  in  the  examina- 
tion of  the  tracks;  also  in  allowing  a  witness  who  lived  one 
block  from  the  hall  where  the  concert  was  held,  and  who 
had  been  in  bed  fifteen  or  twenty  minutes  before  he  heard 
the  crowd  coming  from  the  concert,  to  state  that,  judging  from 
the  time  he  went  to  bed,  he  should  think  it  was  about  10 
o'clock  when  the  concert  was  out  that  evening;  also  in  allow- 
ing a  witness  to  testify  as  to  what  the  plaintiff  had  offered 
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to  take  for  the  land,  and  particularly  a  certain  forty,  before 
and  after  the  fire ;  also  in  not  sustaining  an  objection  to  a 
question  put  to  the  plaintiff  on  cross-examination  as  to 
whether  he  had  not  stated  to  a  person  named,  three  or  four 
days  after  the  fire,  that  he  could  not  have  been  at  the  prem- 
ises at  the  time  of  the  fire  because  he  had  driven  three  miles 
and  a  half  south  of  Marshall  that  same  night;  also  in  not 
sustaining  an  objection  to  a  question  put  to  the  plaintiff  on 
cross-examination  as  to  whether  he  called  the  attention  of  a 
certain  witness  to  the  fact  that  he  could  not  find  any  tracks 
leading  out  of  the  barn  yard  while  at  the  barn  yard.  Some 
of  these  circumstances,  taken  by  themselves,  would  seem  to 
be  without  any  significance,  but,  when  taken  in  connection 
with  other  facts  and  circumstances  which  the  evidence 
tended  to  prove,  they  may  have  had  more  or  less  bearing 
upon  some  of  the  questions  suggested,  as  to  the  time  when 
the  concert  closed  and  the  fire  was  first  discovered,  as  to 
the  whereabouts  of  the  plaintiff  between  the  time  of  the  con- 
cert and  the  fire,  as  to  the  connection  between  the  tracks 
discovered  and  those  which  may  have  been  made  by  the 
plaintiff's  agency,  or  as  to  the  conduct,  statements,  and  ap- 
pearance of  the  plaintiff  in  respect  to  the  tracks  and  the  fire, 
and  his  motive  for  burning  the  property.  The  evidence  in 
such  a  case  must,  necessarily,  take  a  broad  range.  But  re- 
versible error  must  "  affect  the  substantial  rights  of  the  ad- 
verse party,"  and  we  fail  to  find  any  such  errors  in  the 
rulings  thus  made.    B.  S.  sec.  2829. 

2.  The  same  may  be  sai(l  of  the  ten  errors  assigned  for 
the  rejection  of  testimony.  As,  for  instance,  one  witness 
on  the  part  of  the  defendant  testified  that  when  he  discov- 
ered the  fire  he  looked  at  the  clock,  and  it  was  ten  or  fifteen 
minutes  after  12;  that  the  barn  was  then  nearly  burned 
down,  all  consumed  but  the  posts  and  the  frame;  and  that 
the  house  was  on  fire.  "We  perceive  no  error  in  rejecting  a 
question  put  to  that  witness  on  cross-examination,  as  to  how 
Vol.  95— 29 
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long,  in  his  judgment,  the  fire  had  been  burning  when  he 
firat  saw  it,  and  also  whether  he  had  not  stated  to  certain 
parties  named  that  from  what  he  saw  he  should  judge  the 
fire  commenced  about  half  past  11.  Other  testimony  re- 
jected was  as  to  whether  there  were  three  single  places  for 
horses  to  stand  in  at  Agn^wB  barn,  to  which  the  court  said  he 
had  just  answered  that  he  would  not  call  them  stalls;  also 
as  to  the  time  which  elapsed  after  the  witness  left  the  plaint- 
iff that  night  and  when  he  went  to  bed ;  also  as  to  whether 
a  witness  had  any  further  conversation  with  another  witness 
in  June,  1894;  also  as  to  the  condition  of 'the  buggies  at 
Agnevfs  barn  when  the  witness  examined  them;  also  as  Xx> 
what  the  witness  then  said  as  to  the  length  of  time  whidi 
had  elapsed,  apparently,  since  the  double  buggy  had  been 
out;  also  as  to  whether,  after  examining  the  horses'  feet  at 
Agnew's  barn,  he  stated  that  they  did  not  correspond  with 
the  tracks;  also  as  to  where  the  plaintiff  was  living  in  May, 
1894,  which,  according  to  the  statement  of  the  court,  he  had 
answered  two  or  three  times  before;  and  also  as  to  the  con- 
versation of  one  witness  with  another  witness  as  to  the  time 
when  the  fire  commenced,  and  as  to  having  told  still  another 
witness.  We  cannot  undertake  to  give  reasons  for  each  and 
all  of  such  several  rulings.  It  is  enough  to  say  that  some  of 
such  exceptions  are  trivial,  and  each  and  all  of  such  rulings 
may  be  fairly  sustained  upon  well-established  and  familiar 
principles  of  law.  The  trial  court  necessarily  has  a  wide 
discretion  in  such  matters,  and  we  perceive  no  abuse  of  such 
discretion. 

3.  There  was  no  error  in  refusing  to  instruct  the  jury  that 
there  was  no  testimony  showing  or  tending  to  show  that  the 
plaintiff  had  arranged  with  anybody  to  have  a  team  waiting 
anywhere  to  go  or  take  him  to  the  Stiles  farm  to  set  or 
cause  the  fire  to  be  set,  and  that  they  could  not  base  their 
verdict  on  any  such  supposition  or  surmise.  Such  instruc- 
tion called  upon  the  court  to  determine  the  effect  of  the  cir^ 
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camstantial  evidence  in  the  case,  and  to  hold,  as  a  matter  of 
law,  that' there  was  no  evidence  tending  to  prove  the  fact 
stated. 

4.  There  was  no  error  in  refusing  to  instruct  the  jury  that 
their  "  verdict  must  be  according  to  the  weight  of  the  evi- 
dence given  in  couri^'^  and  that  they  could  only  find  such  a 
verdict  as  should  be  supported  by  the  evidence.  There  is 
no  pretense  that  there  was  any  evidence  except  such  as  was 
given  in  court.  The  court  charged  the  jury  that  the  burden 
of  establishing  the  defense  rested  upon  the  defendant,  and 
that  ^^  it  must  be  established  by  a  fair  preponderance  of  the 
evidence ; "  that  unless  "  the  evidence  preponderates  to  estab- 
lish "  the  defense,  their  verdict  must  be  for  the  plaintiff. 
This  necessarily  refers  to  the  evidence  given  in  court  on  the 
trial,  and  hence  covers  the  request.  Stilling  v.  Thorpy  64 
Wis.  536,  537. 

5.  There  was  no  error  in  refusing  to  instruct  the  jury 
that  "About  October  21, 1895,  defendant  made  and  noti- 
fied plaintiff  of  an  assessment  upon  his  policy  for  losses 
occurring  since  October  29, 1894.  By  so  doing  defendant 
waived  and  estopped  itself  from  insisting  upon  the  affirma- 
tive defense  set  up  in  its  answer,  and  your  verdict  must  be 
for  the  plaintiff  for  the  full  amount, claimed."  At  the  time 
mentioned  in  the  request  the  suit  had  been  pending  for  a 
long  time,  and  was  at  issue.  The  notice  of  the  assessment 
seems  to  have  been  inadvertently  sent  out  by  the  defend- 
ant's secretary  in  making  a  general  assessment,  and  we  can- 
not hold  that  it  took  away  and  destroyed  the  defense  which 
bad  long  before  been  set  up  in  the  answer  in  the  case.  It  is 
unlike  the  very  numerous  class  of  cases,  some  of  which  are 
cited  by  counsel  for  the  plaintiff,  where,  after  the  forfeiture 
of  the  policy  by  reason  of  the  breach  of  some  condition 
therein,  the  company  waives  the  forfeiture  by  insisting  upon 
the  enforcement  of  its  provisions.  The  defense  here  is  not 
based  upon  any  condition  contained  in  the  policy,  but  upon 
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a  fact  existing  outside  of  the  policy,  to  the  effect  that  the 
plaintiff  intentionally  burned  his  own  buildings  for  the  pur- 
pose of  obtaining  the  insurance. 

6.  After  stating  in  the  charge  that  the  only  issue  for  the 
jury  to  determine  was  whether  the  plaintiff  set  fire  or  caused 
fire  to  be  set  to  the  buildings  in  question,  the  court  further 
stated  that  ^^All  other  matters  claimed  in  the  complaint 
stand  admitted  as  true,  if  the  plaintiff  is  entitled  to  recov- 
ery." That  statement  contained  nothing  prejudicial  to  the 
plaintiff.    On  the  contrary,  it  states  just  what  he  claims. 

7.  There  was  no  error  in  charging  the  jury  that  "The 
defendant  company  claims  in  this  case  that  the  plaintiff  was 
actuated  by  a  motive  of  gain,  in  that  he  had  purchased  this 
property  whereon  these  buildings  were  situated  for  the  pur- 
pose of  speculation,  that  is,  for  the  purpose  of  making  money 
by  such  purchase  and  the  sale  of  it  again,  and  that  he  de- 
termined that  if  he  could  collect  the  insurance  on  those 
buildings,  and  then  sell  the  land,  he  would  then  gain  by 
such  transaction  a  considerable  sum  of  money.  Whether 
or  not  the  plaintiff  was  actuated  by  any  motive  of  that  kind 
is  a  disputed  fact.  He  denies  it.  It  is  for  you  to  deter- 
mine whether  any  such  fact  existed."  This  stated  just  what 
the  defendant  claimed.  It  further  stated  that  whether  the 
plaintiff  was  actuated  by  any  such  motive  was  a  disputed 
fact;  that  he  denied  it;  that  it  was  for  the  jury  to  deter- 
mine whether  any  such  fact  existed. 

The  claim  that  the  verdict  is  not  supported  by  the  evi- 
dence has  already  been  disposed  of. 

By  the  Cowrt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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PoMEROT,  Appellant,  vs.  EDeddlbs  and  others,  Respondents. 

February  tS — March  16, 1897. 

Appeal,  determination  of, 

1.  Findings  of  fact  will  not  be  disturbed  on  appeal,  if  supported  by  the 

evidence. 

2.  A  judgment  in  an  equity  case  will  not  be  reversed  because  of  the 

rejection  by  the  trial  court  of  record  evidence,  where  the  record 
so  rejected  is  returned  with  the  bill  of  exceptions  and  can  there- 
fore be  considered  by  the  appellate  court. 

Appeal  from  a  jadgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebeokkb,  Circuit  Judge.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Richmond  dk  Smithj 
and  oral  argument  by  «/.  B.  Smith.  They  claimed  that  the 
evidence  clearly  showed  a  highway,  dedicated,  accepted,  and 
used,  over  ground  where  defendants'  fence  now  stands,  citing 
If  ye  V.  Olark^  66  Mich.  599 ;  Raihmxm  v.  Norer\bergy  21  Neb. 
467;  BarUeti  v.  Beardmorej  74  Wis.  485;  Lem/m  v.  Haydeuy 
13  id.  159;  BvshneU  v,  ScoU,  21  id.  451. 

For  the  respondents  there  was  a  brief  by  FetherSy  Jeffris^ 
Fijidd  dk  Mouat^  and  oral  argument  by  G.  L,  Fifield. 

WiNSLow,  J.  This  is  an  action  to  have  the  defendants' 
highway  fence  declared  to  be  an  encroachment  on  the  high- 
way, and  a  nuisance  specially  injurious  to  the  plaintiff,  and 
to  have  the  same  removed,  and  to  obtain  an  injunction 
against  its  maintenance  in  the  future.  The  defendants  de- 
nied that  the  fence  is  an  encroachment.  It  appears  that  the 
plaintiff  owns  forty  acres  of  land  on  the  east  side  of  the 
alleged  highway,  and  has  owned  the  same  since  1870,  and 
the  defendant  Catherine  owns  twenty  acres  on  the  west  side 
of  the  highway,  and  opposite  the  plaintiff's  forty.  The  high- 
way is  alleged  to  be  three  rods  in  width.    The  plaintiff's 
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land  is  in  the  soatheast  quarter  of  a  section,  and  the  defend- 
ants' land  in  the  southwest  quarter  of  the  same  section ;  and, 
by  the  descriptions  in  their  title  deeds,  their  lands  are 
bounded  by  the  center  line  of  the  section.  It  is  alleged  in 
the  complaint  that  in  1846  the  commissioners  of  highways 
attempted  to  lay  out  a  highway  three  rods  in  width  north 
and  south  through  the  center  of  the  section,  but  that  the 
proceedings  were  not  in  accordance  with  the  provisions  of 
law,  so  that  the  road  was  not  a  legal  highway.  It  appears, 
however,  that  a  road  was  actually  opened  by  the  owners  on 
or  near  the  route  fixed  by  the  commissioners,  and  that  it  has 
ever  since  been  used.  In  1844  or  1845  one  Downing  pur- 
chased and  went  into  possession  of  the  land  on  both  sides  of 
the  highway,  including  the  lands  now  owned  by  plaintiff 
and  defendants.  Prior  to  1850  he  built  a  sod  fence  along 
the  supposed  east  line  of  the  highway,  but  none  was  then 
built  along  the  west  line  at  the  point  in  controversy.  In 
1856  Downing  sold  the  land  on  the  west  side  of  the  highway 
(including  that  now  owned  by  defendants)  to  one  Soverhill, 
who  built  a  fence  along  the  supposed  west  line  of  the  high- 
way in  1857,  and  in  1858  sold  a  part  of  the  land  to  Daniel 
Heddles,  deceased,  of  whom  the  defendants  are  devisees. 

The  locations  of  these  original  fences  formed  the  main 
points  of  controversy  in  the  case.  The  plaintiff  claimed  that 
the  original  fence  on  the  west  side  of  the  highway  was  built 
and  maintained  for  many  years  upon  a  line  about  one  rod 
west  of  the  present  location  of  the  defendant's  fence,  and, 
hence,  that  a  highway  by  dedication  and  user  had  been  made, 
and  the  defendant  had  subsequently  encroached  thereon  by 
building  the  present  fence.  On  the  other  hand,  it  is  claimed 
by  the  defendant  that  the  original  fence  on  the  west  side  of 
the  road  was  substantially  on  the  line  of  the  present  fence, 
and  that  the  plaintiff  and  his  grantors  had  moved  their 
fences  on  the  east  side  forward  about  a  rod  from  the  orig- 
inal location  thereof.    There  was  testimony  to  support  both 
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•contentions.  It  would  add  nothing  to  the  sum  of  useful  law 
in  the  books  to  attenapt  to  state  even  the  nature  of  the  testi- 
mony supporting  the  opposing  claims.  It  appeared  by  the 
testimony  of  a  competent^  surveyor  that  the  defendant's 
fence  was  and  is  upon  a  north  and  south  line  drawn  one 
and  one-half  rods  west  of  the  true  north  and  south  quar- 
ter line  of  the  section,  and  the  court  found  that  the  owners 
of  lands  in  the  west  half  of  the  section  never  dedicated  any 
further  land  for  the  highway  than  said  strip  one  and  one- 
half  rods  in  width,  and,  consequently,  that  the  fence  was 
not  in  the  highway.  We  cannot  disturb  the  findings,  be- 
cause there  was  ample  evidence  to  support  them. 

It  seems  that  certain  proceedings  were  had  before  the  town 
board  in  1869  which  resulted  in  an  order  being  made  by  the 
board  requiring  Daniel  Heddles  to  move  back  the  fence  then 
existing,  as  an  obstruction  to  the  highway.  It  further  appears 
that  in  1885  an  action  in  the  name  of  the  state  was  brought 
against  the  plaintiff  to  recover  a  statutory  penalty  for  ob- 
structing the  highway,  and  in  that  action  judgment  was 
rendered  for  Pomeroyj  on  the  ground  that  his  fence  was  not 
an  obstruction.  The  records  of  both  proceedings  were  of- 
fered in  evidence  and  rejected.  It  is  unnecessary  to  decide 
whether  the  rulings  were  erroneous  or  not.  Both  records 
are  returned  with  the  bill  of  exceptions,  and  are  before  us, 
and  therefore  may  be  considered  as  well  as  if  they  had  been 
admitted.  Conceding  their  admissibility,  neither  of  them 
is  so  persuasive  as  to  cause  us  to  think  that  the  findings  of 
fact  should  be  reversed. 

By  ike  Cawrt. —  Judgment  affirmed. 
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DAYBNPOBTy  Respondenty  vs.  Stephens,  Appellant. 


Cloud  on  title:  Implied  trust:  Lien  of  judgment, 

1.  Where  land,  purchased  for  a  married  woman  and  paid  for  out  of 
her  separate  estate,  was,  without  her  knowledge  or  consent,  ooik- 
veyed  to  her  husband,  but  was,  on  her  discovering  that  fact  two 
dajB  later  and  demanding  a  deed  in  her  own  name,  convejed  by 
her  husband  to  her,  held,  that  the  deed  to  the  husband  conyejed 
only  the  bare  legal  title,  and  he  held  merely  in  trust  for  his  wife, 
and  that  the  lien  of  a  prior  judgment  against  him  did  not  attach 
thereto;  and  that  his  conveyance  to  his  wife  executed  the  trust 
and  passed  the  title  as  of  the  date  of  the  original  deed  to  him. 

2L  One  who  has  the  legal  title  to  land,  whether  in  actual  possession 
or  not,  may  maintain  an  action  in  equity  to  remove  a  cloud  af- 
fecting the  title,  where  the  invalidity  of  the  hostile  claim  cannot 
be  proved  by  any  record,  but  must  be  shown  by  other  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebecker,  Circuit  Judge.    Affi/rmed. 

This  is  an  action  to  remove  a  cloud  upon  the  title  to 
land.  The  plaintiff  is  a  married  woman,  the  wife  of  Thomas 
Davenport.  The  defendant  had  a  judgment,  which  was 
duly  entered  and  docketed,  against  Thomas  Davenport.  The 
plaintiff  owned  a  home  with  about  thirteen  acres  of  land. 
In  August,  1895,  a  real-estate  agent  negotiated  a  trade  be- 
tween the  plaintiff  and  one  William  Keyes,  whereby  the 
plaintiff  was  to  convey  her  home  and  land  to  Keyes,  and  to 
receive  from  him  some  money,  a  mortgage  on  the  land 
which  she  conveyed,  and  a  conveyance  of  two  lots  in  one  of 
the  suburbs  of  the  city  of  Madison.  At  the  time  when  the 
conveyances  were  to  be  executed,  the  plaintiff's  husband, 
Thomas  Davenport,  attended  to  represent  his  wife  in  the 
transaction.  Through  some  misunderstanding  of  the  agent, 
the  mortgage  and  the  conveyance  of  the  lots  were  made  to 
run  to  Thomas  Davenport  as  mortgagee  and  grantee,  r^ 
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speotively,  instead  of  running  to  the  plaintiff.  The  convey- 
ance of  the  plaintiffs  land  to  Keyes  was  delivered  to  Eeyes,. 
and  the  mortgage  and  conveyance  of  the  lots  were  left  with 
the  agent  for  the  plaintiff.  This  was  on  Saturday,  August 
31,  1895.  As  soon  as  the  plaintiff  learned  that  the  mort- 
gage and  conveyance  were  to  her  husband  as  mortgagee  and 
grantee,  she  refused  to  accept  them,  and  demanded  others, 
which  should  be  in  her  name.  For  some  reason  it  was  incon- 
venient to  obtain  the  execution  of  new  conveyances  from 
Keyes  and  wife;  so  it  was  finally  arranged  that  Thomas 
Davenport  should  assign  the  mortgage,  and  make  a  convey- 
ance of  the  lots  to  the  plaintiff.  And  so  it  was  done.  This 
was  on  Monday,  September  2, 1895.  The  defendant  claimed 
that  his  judgment  against  Thomas  Davenport  became  a  lien, 
upon  the  lots  while  the  title  was  vested  in  Thomas  Daven- 
port, and  sold  the  lots  on  execution.  The  action  is  brought 
to  remove  this  cloud  upon  the  title  to  the  lots.  The  plaint- 
iff had  judgment,  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Spooner^  Sanhorn 
(6  l^ooner^  and  oral  agument  by  A.  L,  Sanborn,  They  con- 
tended that  the  evidence  shows  the  delivery  of  the  deed  to 
the  husband  two  days  before  he  conveyed  to  his  wife,  and 
she  by  accepting  a  deed  from  him  acknowledged  and  con- 
firmed his  title.  Actual  possession  is  necessary  to  enable  a 
person  to  maintain  an  action  to  remove  a  cloud  on  title. 
There  is  no  evidence  that  the  plaintiff  is  in  possession. 
Stridde  v.  Saroniy  21  Wis.  173;  Grimmer  v.  Sumner,  id.  179; 
Wals  V.  CfrosvenoTj  31  id.  681;  Zee  #.  Simpson,  29  id.  333; 
Shafer  v.  Whelpley,  37  id.  334;  Pier  v.  Fond  du  Lac,  38  id. 
470;  Orignon  v.  Black,  76  id.  674;  Froat  v.  Spitley,  121  U.  S. 
552;  Sepulveda  v.  Sepulveda,  39  Cal.  13;  Eaton  v.  Oiles,  5 
Kan.  24.         , 

For  the  respondent  there  was  a  brief  by  BuaJmell^  Rogers 
<&  Sail,  and  oral  argument  by  A.  JR.  BushneU. 


Digitized  by 


Google 


458  SUPREME  COURT  OF  WISCONSIN.  [95 

Davenport  ▼&  SteplieB& 

Nbwman,  J.  Whether  the  defendant's  judgment  became 
a  lien  upon  plaintifTs  lots  depends  upon  that  other  question — 
whether  Thomas  Davenport  ever  had  sufficient  title  in  the 
lots  for  the  lien  of  that  judgment  to  attach  to,  during  the 
passage  of  the  title  through  him  from  Keyes  to  the  plaintiff. 
No  qaeatioD  ia  made  that  Hbe^  plaintiff  paid  the  considera- 
tion which  was  paid  for  the  lots;  nor  that  the  conveyance  was 
taken  in  the  name  of  Thomas  Davenport,  without  her  knowl- 
edge and  consent ;  nor  is  her  acquiescence  shown.  On  the  con- 
trary, she  immediately  demanded  the  title  to  be  made  to  her. 
It  is  clear  that  in  that  case  the  conveyance  vested  in  Thomas 
Davenport  no  interest  in  the  land.  It  conveyed  to  him  but 
the  bare  legal  title,  which  he  held  only  in  trust  for  his  wife. 
In  equity  she  is  regarded  as  the  real  owner.  It  is  a  trust 
arising  by  implication  of  law  (2  Pomeroy,  Eq.  Jur.  §§  1037- 
1043),  and  is  excepted  from  the  requirements  of  the  statutes 
of  frauds  (R.  S.  sees.  2076, 2079;  Kluenderv.  Fenske,  53  Wis. 
118;  2  Pomeroy,  Eq.  Jur.  §  1042;  Foote  v.  Bryant^  47  N.  Y. 
544;  Reitz  v.  BeitZj  80  K  Y.  638;  ITaack  v.  Weicken,  118 
N.  Y.  67).  If  the  trust  had  been  expressed  on  the  face  of 
the  deed  from  Keyes,  the  statute  (sees.  2073-2075)  would 
have  executed  it  at  once  by  vesting  the  legal  as  well  as  the 
equitable  title  in  the  plaintiff.  In  that  ease  there  would 
have  been  nothing  to  which  the  lien  of  the  defendant's  judg- 
ment could  attach.  Ilannig  v,  MueUefi\  82  Wis.  235.  The 
effect  of  the  voluntary  execution  of  the  implied  trust  by  the 
execution  of  the  deed  from  Thomas  Davenport  to  the  plaint- 
iff was  the  same.  It  operated  to  pass  the  title  to  the  plaint- 
iff to  the  same  effect  as  if  the  trust  had  been  expressed  ia 
the  deed  from  £eyes.  Whatever  title  Thomas  may  be 
deemed  to  have  had  at  any  time  was  subject  to  be  defeated, 
and  lost  by  the  execution  of  the  trust.  Equity  would  have 
enforced  the  trust  directly,  or,  in  a  proper  case,  would  re- 
form the  deed  upon  which  the  trust  arose  so  that  it  should 
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declare  the  trast  upon  its  face,  so  as  to  prevent  the  lien  of 
the  judgment.  SuUivcm  v,  Bruhling^  66  Wis.  472.  The  vol- 
untary conveyance  operates  the  same  effect  as  the  reforma* 
tion  of  the  deed.  It  supplies  the  place  of,  and  is  equivalent 
in  law  to,  a  declaration  of  the  trust  in  the  original  deed.  It 
relates  back  to  the  execution  of  the  original  deed,  so  as  to 
pass  title  as  of  that  date.  Mam  v.  Bosworth^  77  Wis.  660. 
In  order  to  prevent  injustice,  equity  often  considers  that  to 
have  been  done  which  ought,  in  equity,  to  have  been  done. 
The  defendant  is  in  no  position  to  complain.  The  title  of 
his  debtor  in  the  lots  was  merely  nominal.  His  lien  was  no 
more  comprehensive  than  his  debtor's  title.  He  is  not  a 
•boTUi  fide  purchaser.  He  has  parted  with  nothing  on  the 
faith  of  the  deed  as  it  stood,  and  is  in  no  position  to  object 
to  the  doing  of  complete  equity  between  his  delator,  the 
nominal  trustee,  and  the  beneficiary  of  the  implied  trust. 
The  effect  of  the  whole  transaction  is  that  no  title  to  which 
the  lien  of  defendant's  judgment  could  attach  ever  rested  in 
Thomas  Davenport. 

Some  question  was  raised  whether  the  plaintiff  has  shown 
such  possession  as  should  entitle  her  to  maintain  this  action. 
It  is  entirely  immaterial  whether  she  was  in  actual  posses- 
sion or  not.  No  other  person  was  in  the  actual  possession. 
One  who  has  the  legal  title  to  land,  whether  in  possession  or 
not,  may  maintain  an  action  in  equity  to  remove  a  cloud  of 
title  upon  his  land,  where  the  invalidity  of  the  hostile  claim 
cannot  be  shown  by  any  record,  but  must  be  proved  by  evi- 
dence aliunde.  Pier  v.  Fond  du  Lac^  38  Wis.  470 ;  GoodeU 
V.  Bhimer,  41  Wis.  436;  Herren  v.  Strimg,  62  Wis.  223.  In 
this  case  the  invalidity  of  the  defendant's  claim  could  be 
shown  only  by  evidence  dehors  the  record.  Sec.  3186,  K.  S., 
extends,  rather  than  limits,  the  jurisdiction  of  the  courts 
in  the  cases  to  which  it  is  applicable.  Fox  v.  WiUiamSj  92 
Wis.  820. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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I  96    4fl51 

-^-^1  CiTBTis,  Administratrix,  Respondent,  vs.  Ohioago  &  North- 
mot    312|  WESTERN   RAILWAY   CoMPANY,  Appellant. 

February  U— March  16, 1897. 
Negligence  causing  death:  Instructions:  Court  and  jury. 

1.  Where,  in  an  action  against  a  railroad  company  for  causing  the 
death  of  a  switchman  by  its  negligence  in  not  keeping  a  guard 
rail  properly  blocked,  there  was  evidence  that  the  defendant  was 
guilty  of  negligence  in  that  respect,  and  that  in  consequence 
thereof  the  switchman  caught  his  foot  between  the  guard  rail  and 
X  the  track  rail,  which  caused  him  to  fall  under  the  cars,  and  there 
was  no  evidence  on  which  it  could  be  held,  as  a  matter  of  law,  that 
the  deceased  assumed  the  risk  or  was  guilty  of  contributory  neg- 
ligence, held,  that  the  court  properly  refused  to  take  the  case  from 
the  jury. 

2l  It  was  not  negligence  per  se  for  the  deceased  to  go  between  the  cars 
while  in  slow  motion,  for  the  purpose  of  uncoupling  them,  or  to 
use  a  stone  while  walking  along  to  loosen  ^e  coupling  pin,  where 
that  had  been  a  common  custom  in  the  switchyard,  approved  by 
the  yard  master,  even  though  he  might  have  signaled  the  engineer 
to  stop  the  car  and  then  have  taken  the  pin  out  without  danger; 
nor  did  he,  by  choosing  the  more  dangerous  mode,  assume  the  risk 
of  injury  resulting,  not  from  that  cause,  but  from  the  negligence 
of  the  defendant  in  respect  to  the  guard  rail. 

SL  In  such  action,  there  being  evidence  which,  if  believed,  might  have 
sustained  a  finding  that  the  injuries  of  the  deceased  occurred  in 
consequence  of  his  stumbling  against  the  arm  of  the  guard  rail 
and  then  slipping,  it  was  error  for  the  court  to  refuse  to  charge 
the  jury  that  if  the  injuries  were  received  in  that  way  the  plaintiff 
could  not  recover,  unless  the  same  point  was  clearly  given  in  the 
general  charge. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county :  CIhas.  M.  Webb,  Judge.    Hevef'sed. 

This  action  was  brought  by  the  plaintiff,  as  administra- 
trix of  the  estate  of  her  deceased  husband,  William  J.  Curtis^ 
to  recover,  against  the  defendant,  the  pecuniary  damages 
sustained  by  reason  of  his  death,  caused,  as  alleged,  by  the 
negligence  of  the  defendant  company  while  he  was  in  its 
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employ  as  yard  switchman  at  Appleton,  "Wisconsin.  It  is 
alleged  that,  as  such  switchman,'  it  was  the  duty  of  the  de- 
ceased, among  other  things,  to  assist  in  making  up  trains 
and  switching  cars,  and  to  that  end  to  couple  and  uncouple 
them,  and  that  it  was  the  defendant's  duty  to  provide  safe 
and  suitable  appliances  for  that  purpose,  and  a  safe  and 
suitable  place  in  which  to  do  the  same;  that  at  the  time, 
etc.,  the  defendant  kept  and  maintained  between  the  rails  of 
one  of  its  tracks  in  said  city  and  near  to  one  of  its  switches, 
a  guard  rail,  about  eight  feet  long,  over  and  upon  which 
track  and  guard  rail  cars  were  switched,  moved,  coupled, 
and  uncoupled  in  doing  the  defendant's  business;  that  said 
guard  rail  was  kept  and  maintained  by  it  in  such  a  careless 
and  negligent  manner  that  the  space  between  the  guard 
rail  and  the  main  rail  was  just  wide  enough  to  admit  the  sole 
and  heel  of  a  boot  or  shoe,  and  allow  the  same  to  become 
caught  and  fastened  between  said  rails,  and  that  said  space 
was  negligently  and  carelessly  allowed  by  the  defendant, 
its  agents,  etc.,  to  remain  without  proper  or  sufficient  block- 
ing or  protection  to  prevent  the  feet  of  its  employees  from 
becoming  so  fastened  therein  as  aforesaid ;  that  on  April  30, 
1895,  the  deceased,  while  in  the  line  of  his  said  duties, 
switching  and  uncoupling  cars  in  the  usual  manner,  and 
while  in  the  exercise  of  ordinary  care  on  his  part,  was  caught 
and  firmly  held  in  said  space  by  his  left  foot  unavoidably 
slipping  into  the  same,  firmly  holding  the  deceased  therein 
upon  and  between  the  tracks  in  such  a  manner  that  the  cars 
of  the  defendant,  then  and  there  moving  along  said  tracks, 
ran  over,  crushed,  and  killed  said  deceased,  etc.  The  de- 
fendant admitted  the  keeping  and  maintaining  of  the  guard 
rail,  and  alleged  that  it  was  properly  fastened  and  blocked, 
and  also  admitted  that  the  deceased,  while  coupling  cars, 
fell  near  said  guard  rail,  and  received  injuries,  by  the  trucks 
of  cars  passing  over  and  inflicting  injuries  on  him,  of  which 
he  died;  and  denied  all  other  allegations. 
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At  the  trial  the  evidence  disclosed  that  the  deceased  was 
in  the  employ  of  the  defendant  as  yard  switchman  at  Apple- 
ton,  and  had  been  for  abont  two  years,  and  had  been  en- 
gaged in  railroading,  working  as  switchman,  upward  of 
nine  years.  He  had  worked  over  and  along  by  the  gaard 
rail  in  question  every  day  during  his  employment  by  the 
defendant.  There  was  a  large  number  of  switches,  switch 
guards,  and  guard  rails  in  the  yard.  The  railway  runs  at 
the  point  in  question  from  the  southwest  towards  the  north- 
east, and  the  accident  happened  in  a  bright,  clear  day.  The 
work  then  in  hand  was  to  get  five  or  six  cars  from  the  north- 
erly track,  and  kick  one  car  up  the  siding,  between  said 
northerly  track  and  the  main  track,  and  the  others  were  to  be 
set  back  on  the  track  they  were  taken  from.  The  engine 
was  headed  south,  and  the  car  tt>  be  set  out  was  the  southern 
one  of  the  string,  and  the  string  was  pulled  out  upon  the 
middle  or  passing  track,  and  the  cars  were  pushed  south  on 
that  track.  As  the  string  was  pushed  south  on  the  passing 
track,  Curtis,  the  deceased,  was  just  getting  down  on  the 
left-hand,  or  southeast,  side  of  the  cars,  towards  the  main 
track.  The  witness  Wood,  who  was  working  with  Curtis, 
was  on  the  top  of  the  end  car,  and  the  last  car,  which,  as 
they  backed  south,  was  to  be  uncoupled  and  left  on  the  pass- 
ing or  middle  track.  Several  witnesses  testified,  on  the  part 
of  the  plaintiff,  as  to  the  manner  in  which  the  accident  hap- 
pened ;  and  their  evidence  tended  to  show  that  Curtis,  in 
coming  out,  got  his  foot  caught  in  tho  guard  rail,  and  fell 
out  from  between  the  cars^  on  his  left  side  and  partly  on  his 
back.  One  witness  testified  that  Curtis  "got  down  off  the 
box  car,  went  in  between  the  cars  and  came  out  again,  and 
picked  something  up  and  went  back  in  again  (the  cars  being 
in  motion).  Witness  was  about  100  feet  distant  from  him, 
and  next  saw  him  when  he  fell  out  from  between  the  cars,  and 
then  the  cars  passed  over  him.  After  he  went  in  again  the 
train  moved  about  ten  feet  before  he  fell  out,  and  after  he 
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fell  out  they  moved  about  fifteen  feet  before  stopping.  He 
saw  the  cars  passing  over  him,  and  told  the  fireman  to  stop* 
Curtis  said  he  *  got  caught,'  and  pointed  over  towards  the 
guard  rail."  Cramer  testified  that  he  saw  Curtis  come  out 
from  between  the  cars,  and  he  picked  something  up  and  went 
in  again.  "  The  next  time  I  saw  him,  he  was  hanging  onto 
the  car  ahead  of  him,  the  last  car.  I  saw  he  had  hold  of  the 
car,  or  hold  of  something  on  the  car,  and  it  seemed  to  draw 
him  forward.  .  .  .  His  body  was  leaning  further  forward 
than  his  feet.  I  could  not  ^ell  if  he  was  moving  his  feet. 
.  •  .  He  might  have  remained  in  that  position  four  or 
five  seconds.  The  car  he  was  holding  onto  spread  from 
the  others.  When  he  let  go,  he  fell  down.  I  think  he 
was  on  his  left  side.  That  would  be  facing  me.  I  could 
not  tell  where  his  feet  were  when  he  fell.  I  did  not  see 
him  stumble  or  catch  his  foot.  The  train  was  going  about 
as  fast  as  a  man  would  walk.'^  Hoffman  testified  that  he 
was  within  twelve  feet  of  Curtis  when  he  was  injured,  on 
the  side  of  the  main  track.  "  After  he  picked  up  the  stone 
he  went  in  between  the  cars,  which  were  moving  slowly, — 
I  guess  he  was  trying  to  knock  the  pin  out, —  and  he  got 
caught  on  the  rail.  I  saw  it.  And  the  train  slowly  moved 
and  knocked  him  over  to  the  south,  with  his  body  out- 
side and  his  feet  inside.  He  made  an  effort  to  move  his 
feet,  but  could  not.  He  seemed  to  be  caught  at  the  end 
of  the  guard  rail  towards  the  depot.  All  that  I  noticed  was 
that  his  feet  were  caught,  and  the  cars  pushed  his  body  away. 
I  did  not  look  which  foot  was  caught.  I  did  not  notice  both 
feet.  He  was  standing  with  both  feet  between  the  two  track 
rails."  Other  evidence  was  produced,  circumstantial  and 
otherwise,  tending  to  show  that  Curtis  got  his  foot  caught 
between  the  guard  rail  and  main  rail,  and,  being  unable  to 
get  it  out,  the  wheel  of  the  car  passed  over  his  legs,  and  cut 
them  off  between  the  ankles  and  the  knees,  in  a  diagonal 
manner;  and  the  shoe  of  his  left  foot  was  torn  and  crushed, 
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and  the  sole  partly  torn  oflf,  and  the  other  shoe  was  also 
somewhat  torn.  Small  pieces  of  bone,  and  blood  spots,  were 
relied  on  as  showing  that  the  injury  occurred  near  the  south 
end  of  the  guard  rail. 

Considerable  evidence  T^as  produced  tending  to  show  that 
the  guard  rail  was  not  properly  blocked  to  prevent  switch- 
men and  other  operatives  getting  their  feet  caught  between 
that  rail  and  the  main  rail;  that  the  blocking  was  defective 
and  worn,  and  did  not  come  up  near  enough  to  the  top  of 
the  rails;  that  it  was  loose,  and  when  stepped  on  it  would 
give  way,  and  teetered  up  and  down;  that  the  blocking 
was  old  and  much  slivered,  and  insufficient,  and  defective. 
There  were  in  defendant's  yard  forty-one  to  forty-four 
blocked  switches,  and  about  250  blockings.  Evidence  was 
also  produced  tending  to  show  that  it  was  a  common  thing, 
and  indeed  customary  in  this  yard,  for  switchmen  to  go  in 
'  between  the  cars  when  in  motion,  to  couple  or  uncouple 
them,  and  that  such  custom  was  known  to  and  approved  by 
4^he  yard  master.  It  appeared,  also,  that  when  a  switchman 
is  uncoupling  cars  he  has  control  of  the  movements  of  the 
train,  and  may  have  it  stopped,  upon  his  signal,  or  he  may 
go  in  between  the  cars  for  that  purpose,  when  in  slow  mo- 
tion. 

Wood  testified  on  behalf  of  the  defendant:  "  I  tried  to 
uncouple  it,  but  could  not  get  the  pin  out,  and  I  climbed 
on  the  deadwood  on  the  north  end  of  the  car.  Curtis  was 
just  coming  in  with  a  stone,  and  he  drove  the  pin  loose.  I 
stood  on  there,  and  as  he  drove  the  pin  out  I  picked  it  up 
and  laid  it  on  the  deadwood.  When  we  first  started  down 
the  passing  track,  Curtis  had  tried  to  draw  the  pin  out  of 
the  drawbar,  and  then  I  tried  it.  Then  Curtis  went  out 
after  the  stone,  and  tried  to  drive  it  out.  When  we  started 
to  go  out  he  stumbled,  and  as  he  was  pitching  out  he 
stumbled  on  the  north  end  or  arm  of  the  guard  rail,  about 
the  middle  of  the  arm.    I  was  within  touching  distance  of 
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him  at  the  time.  He  was  between  the  two  cars.  His  right 
foot  stumbled  against  the  guard  rail  about  an  inch  from  the 
toe  of  his  right  foot.  It  was  right  on  top  of  the  rail.  His 
foot  slipped  oflf  the  rail  at  the  time,  and  he  fell  to  the  left, 
and  sidewise,  between  the  cars.  The  drawhead  had  parted 
about  eight  inches."  After  the  car  had  passed  over  Curtis 
and  severed  his  legs,  the  cars  did  not  move  more  than  about 
ten  feet,  and  he  crawled  out  across  the  main  track.  "At  the 
time  he  was  getting  the  pin  out  he  was  on  the  ground,  walk- 
ing with  one  foot  on  each  side  of  the  rail.  I  was  looking 
right  down  at  him,  and  could  see  where  his  feet  were." 

Evidence  was  produced  on  the  part  of  the  defendant  to 
show  that  the  blocking  of  the  guard  rail  at  this  point  was 
suflScient  and  in  suitable  condition,  and  to  rebut  the  charge 
of  negligence  made  against  it  in  that  behalf. 

The  defendant,  at  the  close  of  the  plaintiff's  case,  moved 
for  a  nonsuit,  which  was  denied,  and  at  the  close  of  all  the 
evidence  asked  the  court  to  direct  a  verdict  for  the  defend- 
ant, but  this  was  refused.  The  defendant  then  asked  the 
court  to  instruct  the  jury  that  "  If  the  jury  find  that  the 
injuries  to  the  deceased  were  received  in  consequence  of  his 
slipping  from  or  stumbling  against  the  arm  of  the  guard  rail, 
then  the  plaintiff  cannot  recover."  This  instruction  was  ror 
fused.  The  court  charged  the  jury,  in  substance,  that  if 
they  found  that  the  defendant  was  negligent  in  respect  to 
the  manner  in  which  the  guard  rail  was  constructed  and 
maintained,  and  that  such  negligence  was  the  proximate 
cause  of  the  accident  which  occasioned  the  death  of  Curtis, 
then  the  plaintiff  was  entitled  to  verdict.  If  both  or  either 
of  such  alleged  facts  are  not  satisfactorily  so  proven,  then 
the  plaintiff  was  not,  and  the  defendant  was,  entitled  to 
their  verdict.  The  court,  in  its  charge  to  the  jury^in  speak- 
ing of  the  contention  of  the  defendant  that  the  deceased 
was  guilty  of  contributory  negligence  in  having  gone  be- 
tween the  moving  cars,  with  a  stone,  to  loosen  the  pin  and 
Vol,  95— 80 
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uncouple  them,  and  having  done  which,  and  while  attempt- 
ing to  pass  out  from  between  the  cars  was  injured,  said 
to  the  jury  that  ^^The  defense  insist  that  this  was  negli- 
gence on  the  part  of  the  deceased,  and  that  in  attempting  to 
pass  from  between  the  oars  he  stumhled  against  some  objectj 
a/nd  was  overtaken  and  crushed  hy  a  moving  caa*.  Evidence 
in  the  case,  if  deemed  by  you  credible,  tends  to  prove  this 
contention  of  the  defendant,  and  if,  in  the  manner  already 
statedj  you  should  believe  that  the  deceased  received  his 
injuries  in  the  way  Just  m^ntionedy  in  such  case  your  verdict 
should  be  for  the  defendant.  ...  If  you  shall  thus  con- 
clude that  he  was  negligent  in  passing  between  the  moving 
cars  in  the  manner  and  for  the  purpose  stated,  and  that  in 
attempting  to  pass  out  he  stumbled  as  claimed^  and  in  conse- 
quence thereof  received  his  injuries,  or  if  his  injuries  were 
in  any  manner  caused,  in  whole  or  in  part,  by  such  negli- 
gence of  the  deceased,  if  you  iSnd  that  he  was  negligent  in 
the  said  respect  claimed,  you  should  find  for  the  defendant.'" 
For  the  appellant  there  was  a  brief  by  jFish  <&  Cary^  and 
oral  argument  by  John  T,  Fish,  They  contended  that  the 
testimony  shows  that  the  injury  to  the  d^eased  was  not 
caused  by  his  getting  his  foot  between  the  guard  rail  and 
the  track  rail,  but  by  his  stumbling  against  the  arm  of  the 
guard  rail  while  walking  between  the  tracks.  The  deceased 
was  guilty  of  contributory  negligence  in  going  between  the 
cars  while  moving  in  order  to  uncouple  them,  and  in  using 
a  stone  to  drive  out  the  coupling  pin,  when  he  might  have 
stopped  the  car  by  a  signal  to  the  engineer,  and  then  have 
got  it  out  without  danger.  Ooltz  v.  Jf.,  Z.  S.  <&  W.  JR.  Co. 
76  Wis.  136;  Foster  v,  C.  cfe  A.  B.  Co.  84:  111.  164.  By  so 
doing  he  assumed  the  risk  thereby  incurred.  Casey  v.  (7., 
St.  P.,  M.  <&  0.  R.  Co.  90  Wis.  113;  Sddmore  v.  M.,  L.  S.  <k 
W.  R.  Co.  89  id.  188;  Culbertson  v.  M.  dk  N.  R.  Co.  88  id. 
567;  Kennedy  v.  Lake  Superior  T.  cfe  T.  Co.  87  id.  28,  34; 
Haley  v.  Jump  River  L.  Co.  81  id.  412, 421 ;  Finnell  v.  i?.,  Z. 
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<&  W.  R.  Co.  129  K  T.  669,  670;  Lockwood  v.  0.  <&  iT.  W. 
R.  Co.  65  Wis.  60,  60;  Loranger  v.  L.  S.  cfe  M.  8.  R.  Co.  104 
Mich.  80;  Appd  v.  B.,  N.  T.  dk  P.  R.  Co.  ill  K  Y.  550; 
Permsylvcmia  Co.  v,  HanTcey^  93  111.  580;  Peoria^  D.  &  E. 
R.  Co.  V.  Puckett,  42  HI.  App.  642;  Pe(yria,  D.  <&  K  R.  Co. 
V.  Ro88y  55  id.  638.  If  there  was  a  cnstoin  of  so  going  be- 
tween cars  to  uncouple  them,  it  was  established  by  the 
switchmen  for  their  own  convenience,  and  they  thereby  as- 
sumed the  risks.  Kroy  v.  C,  R.  I.  <&  P.  R.  Co.  32  Iowa,  363 ; 
Chicago,  R.  I.  <&  P.  R.  Co.  v.  ClcurJc,  108  HI.  118. 

For  the  respondent  there  was  a  brief  by  Oreene,  Vromcm 
<&  FairchUd,  and  oral  argument  by  C.  E.  Vroman. 

PiKNEY,  J.  1.  We  think  that,  in  view  of  the  evidence,  the 
circuit  court  rightly  denied  the  defendant's  motion  for  a  non- 
suit, and  also  the  request  that  a  verdict  be  directed  in  favor 
of  the  defendant.  The  substance  of  the  charge  of  negligence 
is  that  the  guard  rail  was  constructed,  kept,  and  maintained 
in  a  careless  and  negligent  manner,  and  that  the  space  be- 
tween it  and  the  main  rail  was  just  wide  enough  to  admit 
the  sole  and  the  heel  of  a  boot  or  shoe,  and  allow  the  same 
to  become  caught  and  fastened,  and  that  such  space,  in  the 
present  instance,  was  negligently  and  unnecessarily  allowed 
by  the  defendant  and  its  agents  to  remain  without  sufficient 
blocking  or  other  protection,  whereby,  without  fault  on  the 
part  of  the  plaintiff's  intestate,  while  in  the  due  performance 
of  his  duties,  he  was  caught  by  the  heel  of  his  left  foot,  and 
held  there,  so  that  the  defendant's  moving  train  ran  over 
him,  causing  his  death.  The  necessity  of  proper  blocking  of 
guard  rails  is  not  denied.  The  evidence  tends  to  show  that 
the  defendant  was  guilty  of  negligence  in  this  respect,  which 
was  the  proximate  cause  of  the  death  of  the  plaintiff's  intes- 
tate. It  is  not  deemed  necessary  to  set  forth  or  discuss  the 
evidence  upon  this  point.  It  is  sufficient  to  say  that  in  our 
judgment  it  was  such  as  to  entitle  the  plaintiff  to  have  the 
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case  sent  to  the  jury,  under  proper  instructions  as  to  the  law. 
Valin  V.  3f.  <&  If.  B.  Co,  82  Wis.  5,  6,  and  cases  cited;  Kane 
V.  JSr.  O.  R.  Co.  128  TI.  8.  91.    The  plaintiflPs  intestate  as- 
sumed the  risks  and  dangers  fairly  and  naturally  incident 
to  his  employment,  and  if  an  unusual  element  or  cause  of 
danger  was  open  and  obvious,  such  that,  in  the  exercise  of 
ordinary  care,  he  ought  to  have  observed  it  and  compre- 
hended the  danger  likely  to  ensue,  he  assumed  such  risk,  if 
he  continued  in  the  defendant's  employ.    But  the  duties  of 
yard  employees  are  dangerous,  and  the  company  owes  them 
the  duty  of  careful  and  vigilant  inspection  to  discover  and 
remedy  any  fault,  defect,  or  want  of  repair  in  the  tracks, 
guard  rails,  switches,  etc.    The  duty  of  the  employee  to  ex- 
ercise ordinary  care  as  to  any  risk  op  cause  of  danger  does 
not  serve  to  relieve  the  company  of  its  duty  of  careful  and 
vigilant  inspection,  or  devolve  it  on  the  employee;  for  the 
latter,  while  in  the  exercise  of  ordinary  care,  and  until  ad- 
monished in  some  manner  to  the  contrary,  has  a  right  to  as- 
sume that  the  company  has  properly  discharged  the  duties 
it  owes  to  him  to  secure  his  safety.  And  the  company  must 
be  held  to  have  known  what  by  the  exercise  of  careful  and 
vigilant  inspection  it  might  have  ascertained.     Paine  v. 
Eastern  R,  Co.  91  Wis.  340;  Promer  v.  Jf.,  Z.  S.  <&  W.  R.  Co. 
90  Wis.  215,  and  cases  cited;  Goodrich  v.  H.  Y.  C.  <&  H.  R. 
R.  Co.  116  N.  Y.  398.    The  case  is  very  different  from  what 
it  would  have  been  if  the  duties  of  the  plaintiff's  intestate 
had  required  him  to  observe  and  make  safe  the  condition  of 
the  guard  rails  and  blockings  in  the  yard.    "  This  court  has 
repeatedly  held,  in  effect,  that,  before  an  employee  can  be 
held  to  have  assumed  an  unusual  or  extraordinary  risk,  he 
must  know,  or  have  reasonable  means  of  knowing,  of  the 
precise  danger  to  which  he  is  exposed  and  which  he  thus  as- 
sumes; and  that  a  mere  vague  surmise  of  the  possibility  of 
danger  is  not  enough  to  take  the  case  from  the  jury."   Ken- 
nedy V.  L.  S.  T.  <6  T.  R.  Co.  93  Wis.  32;  Doraey  v.  Phtllij}^ 
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<6  C.  Const,  Co.  42  Wis.  583.  The  evidence  does  not  disclose 
any  ground  upon  which  it  can  be  properly  held,  as  a  matter 
of  law,  that  the  plaintiffs  intestate  assumed  the  risk  of  dan- 
ger arising  from  the  defective  condition  or  insufficient  block- 
ing of  the  guard  rail,  to  which  the  plaintiff  imputes  the 
accident. 

It  is  vigorously  contended  that  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence  in  going  in  between 
the  cars  to  uncouple  them,  while  in  slow  motion,  using  a 
stone,  as  he  walked  along,  to  loosen  the  coupling  pin ;  that 
he  could  have  signaled  the  engineer  to  stop,  and  could  have 
taken  the  pin  out  without  any  danger,  and  that  he  had  his 
choice  which  course  he  would  take,  and  took  the  most  dan- 
gerous one,  and  was  therefore  guilty  of  contributory  negli- 
gence; and  that  there  can  be  no  recovery.  There  was  evi- 
dence of  a  custom  or  usage  in  this  yard,  which  had  the 
consent  and  approbation  of  the  yard  master,  for  the  yard 
switchmen  to  go  between  the  cars,  coupling  or  uncoupling 
them,  while  in  slow  motion.  There  was  no  evidence  to 
show  that  such  an  act  is  necessarily  dangerous,  or  one  which 
switchmen  of  ordinary  care  and  prudence  would  not  under- 
take ;  and,  in  view  of  the  evidence  as  to  the  custom  and 
usage,  we  cannot  say,  as  a  matter  of  law,  that  such  an  act 
is  negligence,  per  se,  which  would  defeat  a  recovery.  It  is 
enough  to  say  that,  if  an  act  of  negligence,  the  plaintiff's  in- 
testate assumed  the  risk  of  all  damages  or  injury  proxi- 
mately resulting  from  it,  but  not  those  resulting  wholly 
from  the  negligence  of  the  defendant  in  failing  to  keep  the 
guard  rail  properly  blocked.  The  evidence  tends  to  show 
that  the  uncoupling  of  the  car  w^as  safely  accomplished  while 
the  train  was  in  motion,  and  that  the  accident  resulted 
solely  in  consequence  of  defects  in  the  guard  rail  and  block- 
ing. The  plaintiff's  case  may  well  rest  on  this  contention, 
and  whether  it  is  true  or  not  is  a  question  for  the  jury. 

2.  The  court  was  requested,  on  behalf  of  the  defendant,  to 
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instruct  the  jury  that,  if  they  found  "  that  the  injuries  to  the 
deceased  were  received  in  consequence  of  his  slipping  from 
or  stumbling  against  the  arm  of  the  guard  rail,  then  the 
plaintiff  cannot  recover  in  this  action,"  but  this  instruction 
was  refused.  There  was  testimony  before  the  jury  suffi- 
cient, if  believed  by  them,  to  sustain  a  verdict  in  favor  of 
the  defendant  upon  the  ground  specified  in  the  instruction. 
If  the  plaintiff's  intestate  received  his  injuries  in  consequence 
of  his  slipping  or  stumbling  against  the  arm  of  the  guard 
rail,  then  the  injuries  which  caused  the  death  of  the  plaint- 
iff's intestate  were  accidental,  and  such  at  least  as  were  in- 
cident to  his  employment,  and  the  risk  of  which,  in  such 
case,  must  be  considered  to  have  been  assumed  by  him  in 
entering  upon  his  employment.  The  instruction  so  asked 
was  expressed  in  dear  and  accurate  terms,  and  was  war- 
ranted by  competent  evidence.  The  defendant  had  a  right 
to  have  it  given  to  the  jury  as  asked.  Camphdl  v.  OampbeUj 
54:  Wis.  90-98.  It  was  not  clearly  and  directly  stated  in  the 
general  charge.  It  may  be  said,  perhaps,  to  be  an  inference 
from  the  statement  of  the  court  that  if  both  the  defendant's 
alleged  negligence,  and  that  it  was  the  immediate  or  proxi- 
.  mate  cause  of  the  accident  which  occasioned  the  death  of  Cur- 
tis, were  established  to  the  satisfaction  of  their  minds,  then  the 
plaintiff  was  entitled  to  a  verdict,  "  but,  if  both  or  either  of 
such  alleged  facts  are  not  so  satisfactorily  proved,  then  the 
plaintiff  is  not,  and  the  defendant  is,  entitled  to  your  ver- 
dict." We  do  not  think  it  was  sufficiently  covered  or  em- 
braced in  the  instruction  on  the  subject  of  alleged  contribu- 
tory negligence,  consisting  of  the  plaintiff's  intestate  '^  having 
gone  between  the  moving  cars  with  a  stone  to  loosen  the  pin 
and  uncouple  the  cars,  having  done  which,  and  while  at- 
tempting to  pass  out  from  between  the  cars,  he  was  injured; 
that  the  defense  insist  that  this  was  negligence  on  the  part 
of  the  deceased,  and  that  in  attempting  to  pass  from  betweea 
the  cars  he  stumbled  against  some  object,  and  was  overtaketi 
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and  crushed  by  a  moving  car;"  that  "if,  in  the  manner  al- 
ready stated,  you  should  believe  that  the  deceased  received 
his  injuries  m  the  way  just  mentioned^  in  such  case  your  ver- 
dict should  be  for  the  defendant;"  and  also  that  if  he  ^^wds 
negligent  in  passing  between  the  moving  cars  in  the  manner 
and  for  the  purpose  stated,  and  that  in  attempting  to  pass 
out  he  stumbled  as  claimed,  and  in  consequence  thereof 
received  his  injuries,  •  .  .  you  should  find  for  the  de- 
fendant." The  matter  embraced  in  the  instruction  asked 
was,  in  the  instructions  thus  given,  so  combined  and  con- 
nected with  the  matter  of  negligence  on  the  part  of  the  de- 
ceased as  to  deprive  the  defendant  of  all  benefit  of  a  proper 
instruction. on  this  point.  The  instructions  left  the  jury  to 
understand  that,  in  addition  to  proof  that  the  injuries  of  the 
deceased  were  received  in  consequence  of  his  slipping  from 
or  stumbling  against  the  arm  of  the  guard  rail,  in  order  to 
constitute  a  defense  it  must  also  appear  that  there  was  con- 
curring negligence  on  the  part  of  the  deceased.  The  prop- 
osition as  to  the  negligence  of  the  deceased,  and  as  to  his 
alleged  slipping  and  stumbling  against  the  arm  of  the  guard 
rail,  are  improperly  combined  in  the  instructions  given.  It 
was  error  to  refuse  the  instruction  asked,  in  view  of  the  fact 
that  it  was  not  suflSciently  and  plainly  embraced  and  covered 
in  the  general  charge.  In  the  most  favorable  view  that  can 
be  taken  of  the  general  charge  on  this  subject,  it  was  indefi- 
nite and  misleading. 

There  were  some  questions  presented  in  relation  to  the 
admissibility  of  evidence,  but,  as  they  may  not  arise  upon 
another  trial,  they  do  not  require  attention. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 
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Spenglbb,  Appellant,  vs.  Hahn  and  others.  Respondents. 
Fetnmary  U — March  16, 1897. 
Judgment  in  fordoaure:  Costs, 

1.  Our  8tatut«  (sea  8162,  B.  S.)  requiring  that  a  judgment  for  the 

plaintiff  in  an  action  to  foreclose  a  mortgage  shaU  fix  the  amount 
due  and  "adjudge  that  the  mortgaged  premises  be  sold  for  the 
payment "  thereof,  is  mandatory,  and  leaves  to  the  court  no  dis- 
cretion to  enter  a  judgment  in  the  alternative  form. 

2.  That  statute  does  not,  in  terms,  give  costs  to  the  prevailing  party, 

but  it  leaves  the  matter  to  be  regulated  by  sea  2918,  R.  S.,  which 
provides  that  "in  all  equitable  actions  costs  may  be  allowed  or  not 
to  any  party,  in  the  discretion  of  the  court"  The  word  "costs" 
so  used  includes  solicitor's  fees  stipulated  in  a  mortgage. 
8.  This  discretion  as  to  costs  should  not  be  exercised  arbitrarily,  but 
the  long-established  rule  that  the  prevailing  party  is  entitled  to 
full  costs  should  prevail,  unless  the  ends  of  justice  require  a  de- 
parture therefrom. 

Appeal  from  a  judgment  of  the  circuit  court  for  Shawano 
county :  John  Goodland,  Circuit  Judge.     Reversed. 

This  is  an  action  to  reform  a  mortgage  by  correcting  a 
description  therein  in  a  material  particular,  and  to  foreclose 
the  same  and  a  second  mortgage  as  well.  Both  mortgages 
were  given  by  defendant  Augusta  Hahn  to  Alfred  T.  Ham- 
mond, and  were  assigned  by  him  to  the  plaintiff  before  the 
commencement  of  the  action.  Defendant  Matt  Wagner  an- 
swered, among  other  things,  that  Augusta  Hahn^  after  the 
giving  of  the  mortgages,  sold  the  property  to  defendant 
Peter  Ketter^  who  procured  plaintiflf  to  furnish  the  money  to 
take  up  the  two  mortgages,  with  the  understanding  that  she 
should  charge  but  seven  per  cent,  interest  upon  the  note  se- 
cured by  the  mortgages  until  they  were  paid,  instead  of 
eight  per  cent.,  as  provided  in  such  notes;  that  thereafter 
defendant  Peter  Ketter  sold  the  property  to  defendant  Matt 
Wagner^  under  an  agreement  whereby  the  amount  due  upon 
the  mortgages  was  to  be  paid  out  of  the  purchase  money ; 
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that,  for  the  purpose  of  determining  what  amount  should  be 
reserved  for  that  purpose,  defendant  Ketter  procured  a  state- 
ment from  the  plaintiff,  in  which  interest  was  figured  at 
seven  per  cent,  per  annum,  and  the  total  amount  claimed 
being  $413.43;  that  such  statement  was  delivered  to  said 
Wagner^  and  that  he  relied  upon  the  same,  and  retained  that 
sum  only,  out  of  the  purchase  money,  to  apply  upon  such 
mortgages;  that  his  vendee,  Ketter^  is  insolvent;  that,  before 
the  commencement  of  the  action,  said  Wctgner  tendered  the 
full  amount  due  to  the  plaintiff,  upon  condition  that  she 
should  deliver  to  him  proper  assignments  of  the  mortgages 
and  satisfactions  thereof;  that  she  refused  to  take  less  than 
eight  per  cent,  interest,  notwithstanding  she  had  theretofore 
furnished  the  statement  upon  which  defendant  relied,  com- 
puting the  interest  at  seven  per  cent.  Some  other  allega- 
tions were  included  in  the  answer,  going  to  show  that  plaint- 
iff  was  not  equitably  entitled  to  costs. 

The  trial  court  found  the  facts  as  alleged  in  the  complaint,, 
except  that  on  the  6th  day  of  May,  1896,  the  amount  due 
was  as  claimed  by  defendant  MaM  Wagner. 

The  court  further  found  facts  to  the  effect  that  the  reason 
why  the  mortgages  were  not  satisfied  before  the  commence- 
ment of  the  action  was  that  plaintiff  refused  to  pay  the  ex- 
penses of  recording  the  assignments  of  the  mortgages,  and: 
to  deliver  the  satisfactions  thereof,  unless  defendants  would 
pay  seventy-five  cents,  expenses  for  such  recording  and  sat- 
isfactions, which  they  refused  to  do;  that  defendant  Matt 
Wagrher  offered  to  pay  the  amount  due  on  the  mortgages,  but 
did  not  actually  tender  the  same ;  that  the  difference  between 
the  parties  whtch  led  to  the  foreclosure  was  that  Wagner^  m 
good  faith  believing  that  it  was  his  right  so  to  do,  insisted 
on  plaintiff's  recording  the  assignments,  at  her  own  expense,. 
and  furnishing  satisfactions  of  the  mortgages;  and  that,, 
when  the  action  was  brought,  plaintiff  insisted  upon  a  greater 
rate  of  interest  than  she  was  entitled  to. 
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From  such  facts,  the  court  concluded,  as  a  matter  of  law, 
that  plaintiff  was  entitled  to  a  judgment  foreclosing  the 
mortgages  described  in  the  complaint,  and  for  costs  and  dis- 
bursements of  the  action,  unless  defendants  MaU  Wagner  or 
Fred  Wagner  paid  into  court,  within  ten  days  after  notice 
of  the  filing  of  the  findings,  $400  principal  and  $44.36  inter- 
est, with  interest  on  $400  from  the  27th  day  of  April,  1896, 
at  the  rate  of  eight  per  cent,  per  annum  up  to  the  time  of 
such  payment;  and,  if  such  payment  were  made  within  the 
time  limited  therefor,  then  that  the  action  should  be  dis- 
missed, without  cost  to  either  party;  but,  in  case  such  pay- 
ment were  not  made  within  such  time,  then  that  plaintiff 
might  apply  for  judgment  foreclosing  the  mortgages  accord- 
ing to  the  prayer  of  the  complaint.  The  money  was  paid 
into  court  in  accordance  with  such  conclusion,  and  thereupon 
judgment  was  entered  dismissing  the  complaint,  without 
costs,  and  plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  Ooodrick  <&  Ooodrick^  and  for  the  respondents  on  that  of 
M.  J.  WaZlrichy  attorney,  and  Oeo.  C.  Diokensony  of  counsel. 

Marshall,  J.  Numerous  exceptions  to  the  findings  of 
fact  and  conclusions  of  law  were  duly  filed,  but  a  detailed 
discussion  of  the  same  is  unnecessary.  An  examination  of 
the  record  fails  to  disclose  any  error  in  the  findings  of  fact 
excepted  to,  but  the  conclusion  of  law  respecting  the  proper 
judgment  to  be  entered  was  manifestly  made  in  disregard 
of  the  statute,  which  declares  in  mandatory  language  what 
relief  shall  be  granted  in  such  cases.  The  language  of  sec. 
3162,  R.  S.,  is:  '^  In  all  such  actions,  if  the  plaintiff  shall 
recover,  the  judgment  shall  fix  the  amount  of  the  mortgage 
debt  then  due,  .  .  .  and  shall  adjudge  that  the  mort- 
gaged premises  be  sold  for  the  payment  of  the  amount  ad- 
judged to  be  then  due,  ...  or  so  much  thereof  as  may 
be  sufficient  to  pay  such  amount  for  principal,  interest  and 
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costs,  including  costs  of  sale,  and  when  demanded  in  the 
complaint,  an  order  directing  that  judgment  be  rendered 
for  any  deficiency  against  the  parties  personally  liable  there- 
for." Such  statute  is  exclusive.  It  leaves  nothing  whatever 
to  judicial  discretion  or  the  exercise  of  the  general  equity 
powers  of  the  court,  except  to  determine  the  amount  of 
costs  which  the  prevailing  party  may  recover.  It  does  not, 
in  terms,  say  that  the  prevailing  party  shall  recover  costs. 
That  is  left  as  regulated  by  sec.  2918,  which  provides  that, 
*'  in  all  equitable  actions,  costs  may  be  allowed  or  not  to  any 
party,  in  the  discretion  of  the  court."  Jones  -y.  Jones^  71 
Wis.  513 ;  Portz  v.  Schantz,  70  Wis.  497.  The  word  "  costs," 
so  used,  includes  solicitor's  fees  stipulated  in  the  mortgage 
to  be  paid  in  addition  to  taxable  costs.  Beed  v.  Catli/ny  49 
Wis.  686.  Such  discretion,  however,  is  not  to  be  exercised 
arbitrarily,  or  to  suit  the  caprice  of  the  presiding  judge,  but 
is  governed  by  some  rules  which  have  become  well  estab- 
lished by  long-settled  practice,  among  which  is  that  prima 
fade  the  prevailing  party  is  entitled  to  full  costs.  Such  rule 
should  not  be  departed  from  without  some  special  circum- 
stance existing  reasonably  sufficient  to  vary  it,  and  requir- 
ing 'such  departure  to  the  end  that  justice  may  be  done 
between  the  parties.  8  Wait,  Prac.  472 ;  5  Ency.  of  PI.  &  Pr. 
185.  While  the  exercise  of  judicial  discretion  in  such  cases 
necessarily  must  have  a  wide  range,  and  not  be  called  in 
question  except  for  manifest  abuse,  in  the  foreclosure  of  a 
mortgage,  where  the  parties  have  contracted  for  the  allow- 
ance of  solicitor's  fees  in  addition  to  taxable  costs,  it  requires 
a  very  strong  case  against  such  allowance,  on  equitable 
principles,  to  justify  a  total  denial  of  costs  and  solicitor's  fees 
as  well.  It  sufficiently  appears  that  the  question  of  what 
costs  should  be  allowed  here  was  not  determined  by  the  trial 
court  in  respect  to  the  entry  of  a  proper  judgment  as  re- 
quired by  law ;  hence,  with  the  foregoing  observations  on 
the  subject,  that  may  be  considered  an  open  question,  to  be 
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determined  by  farther  proceedings  in  accordance  with  this 
opinion. 

By  the  Cov/rt — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


95    4761 

'^^^-^1  Bbyant,  Appellant,  vs.  Bank  of  Comkbbob,  Bespondent. 

February  B4 — March  16, 1897. 

Special  agency:  Delegation  of  power, 

A  committee  appointed  by  the  directors  of  a  bank  from  their  num- 
ber, and  authorized  by  them  to  purchase  certain  lots  for  the 
bank  on  such  terms  as  should  seem  to  them  most  advantageous 
to  it  at  a  price  not  exceeding  a  sum  named,  is  a  special  agent  and 
must  act  within  the  special  authority  given;  and  it  has  no  power 
to  bind  the  bank  to  pay  a  larger  sum  for  those  lots  than  the  price 
fixed  by  the  board,  or  to  give  in  addition  another  parcel  of  land; 
much  less  have  the  president  and  cashier  of  the  bank,  either  as 
members  of  the  committee  or  by  virtue  of  their  offices,  power  to 
delegate  such  authority  and  discretion  to  a  third  person  and  bind 
the  bank  to  pay  him  a  commission  for  his  services. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chakles  Smith,  Judge.     AJirmed. 

The  case  is  fully  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Knowlea^  Dickin- 
son,  Buchanan,  Graham  cfe  Wilson,  and  oral  argument  by 
S.  JV.  Dickinson. 

For  the  respondent  there  was  a  brief  by  Catlin^  Butler 
<&  Lyons,  and  oral  argument  by  T.  K  Lyons. 

Cassoday,  C.  J.  This  action  is  brought  by  the  plaintiff 
to  recover  the  amount  of  his  commission  for  negotiating  for 
the  purchase  from  one  Henry  W.  McNabb  of  the  three  lots 
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•described.  The  plaintiff  claims  that  he  made  a  contract 
with  McNabb  for  the  purchase  of  such  lots  for  $38,250  in 
<;ash,  and  lot  24  and  five  feet  off  the  north  side  of  lot  25  in 
another  block ;  that  it  was  agreed  and  understood  that  he 
was  to  have,  as  his  commission  for  such  purchase,  all  of  the 
rents  accruing  and  due  from  the  tenants  occupying  said 
lots,  and  the  buildings  thereon,  from  the  time  of  such  pur- 
chase, for  the  months  of  March  and  April,  1893,  and  that  he 
was  also  to  have,  as  and  for  a  part  of  his  commission,  the 
several  buildings  upon  said  lots,  which  he  was  to  remove; 
that  the  rents  for  those  two  months  amounted  to  $710,  and 
that  the  buildings  thereon  were  reasonably  worth  $2,250, 
amounting  in  the  aggregate  to  $2,960.  The  defendant,  by 
way  of  answering,  admitted  that  it  was  a  corporation,  as 
alleged,  but  denied  each  and  every  other  allegation  of  the 
complaint. 

It  appears  from  the  evidence,  among  other  things,  that 
at  a  meeting  of  the  board  of  directors  of  the  defendant, 
January  20,  1893,  Beebe,  Johnson,  Reed,  Buxton,  Brooks, 
and  Butler  being  present,  certain  preambles  and  resolution 
were  adopted,  to  the  effect  that  it  was  desirable  that  the 
bank  be  removed  as  soon  as  possible  into  more  suitable 
quarters,  and  it  had  been  proposed  that  a  separate  corpo- 
ration be  formed  for  the  purpose  of  procuring  a  site  on 
Tower  avenue  and  erecting  a  block  thereon  to  be  used  by 
the  bank  and  for  other  purposes,  the  bank  to  have  an  inter- 
est in  said  corporation,  and  that  the  southwest  corner  of 
North  Seventh  street,  known  as  the  "Agen  Corner,"  could 
be  purchased  for  $35,000,  and  the  southeast  corner  of  the 
same  street,  known  as  the  "  MoNabb  Corner,"  could  be  pur- 
chased for  $35,000,  and  it  was  best  that  one  or  the  other  of 
said  corners  be  purchased  for  the  purpose  aforesaid:  There- 
fore be  it  "  resolved,  that  the  president,  cashier,  and  gentle- 
men Reed  and  Beebe,  constitute  a  committee  to  treat  with 
the  owners  of  said  corners,  and  they  are  hereby  authorized 
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to  purchase  one  of  the  same  apon  such  terms  as  shall  seem 
to  them  most  advantageous  for  the  bank,  the  price  to  be 
given  for  the  corner  selected  not  to  exceed  the  price  of 
$35,000." 

It  is  also  claimed  on  the  part  of  the  plaintiff  that  there  is 
evidence  to  the  effect  that  Brooks  was  the  cashier,  and 
Buxton  president,  of  the  defendant  bank  at  the  time  the 
deal  was  made,  and  that  Beed,  Beebe,  Brooks,  and  Buxton 
were  also  directors;  that  Brooks,  on  behalf  of  the  com- 
mittee, had  most  of  the  conversation  with  the  plaintiff  by 
which  he  was  authorized  to  make  the  deal  for  the  defend- 
ant; that  Brooks  acted  under  authority  given  by  the  board 
of  directors  in  the  resolution,  and  also  as  a  director  and 
cashier  of  the  bank;  that  the  terms  of  purchase  were  agreed 
to  between  McNabb  and  the  plaintiff,  acting  for  the  bank, 
and  subsequently  that  that  agreement  was  ratified  by  Bux- 
ton and  Brooks,  of  the  committee  referred  to;  that  such 
agreement  was  concluded  February  28, 1893 ;  that  McNabb 
was  always  ready  and  willing  to  carry  out  the  agreement  j 
that  Brooks,  McNabb,  and  the  plaintiff  talked  the  matter 
over  at  the  bank;  that  Brycmt  said  in  the  presence  of 
Brooks  that  the  deal  had  been  made;  that  Bryant  showed 
Brooks  a  paper,  and  asked  him  if  he  could  publish  that  in 
the  evening  paper;  that  Brooks  consented  to  its  publica- 
tion ;  that  that  article  was  to  the  effect  that  the  deal  which 
bad  been  pending  for  some  time  between  the  bank  and  Mc- 
Nabb  was  that  day  concluded ;  that  the  bank  had  bought 
the  seventy-five  feet  front  at  the  southeast  corner  of  Tower 
avenue  and  Seventh  street,  where  it  would  erect,  in  the 
early  spring,  a  handsome  five-story  brick  structure,  the  price 
paid  being  $50,000,  or  $666  a  front  foot,  and  that  Bryant 
made  the  deal;  that  much  of  the  conversation  in  reference 
to  the  terms  of  the  deal  that  was  had  with  Brooks  was  in  the^ 
presence  of  Buxton,  who  had  directed  the  plaintiff  to  go  and 
talk  the  matter  over  with  Brooks,  and  that  whatever  Brook*;^ 
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agreed  to  would  be  all  right;  that  the  plaintiflp  informed 
Brooks  that  McNabb  had  consented  to  take  $38,250  in  cash 
and  the  real  estate  hereinbefore  mentioned,  in  the  presence 
of  Buxton,  and  he  nodded  assent  to  the  terms;  that  the 
terms  so  assented  to  were  to  the  effect  that  McNabb  was  to 
receive  $38,250,  and  lot  24  on  Tower  avenue,  and  five  feet 
off  the  adjoining  lot  25,  making  thirty  feet,  free  and  clear 
of  all  incumbrances,  and  the  bank  to  receive  those  three  lots 
on  the  corner  of  Tower  avenue  and  Seventh  street,  and  that 
the  buildings  were  to  go  to  the  plaintiff  for  his  commission, 
and  also  the  rent  from  that  time  on,  and  they  said,  '^  All 
right;"  that  the  plaintiff  then  wrote  the  notice  so  published 
in  the  evening  paper,  and  read  it  to  Buxton  and  Brooks, 
and  they  said  it  was  all  right;  that  the  plaintiff  and  McNabb 
then  arranged  to  deliver  possession,  and  informed  Brooks 
and  Buxton  that  they  were  ready  to  do  so;  that  Brooks 
said,  '^  That's  good,"  and  then  spoke  to  Buxton,  and  said, 
^^Come  in  at  3  o'clock  in  the  afternoon;"  that  at  the  time 
mentioned  the  plaintiff  and  McKabb  went  into  the  bank, 
and  Brooks  told  them  to  come  in  the  next  day ;  that  they 
went  in  the  next  day,  but  Buxton  would  not  say  one  thing 
or  another;  that  Brooks  said,  "All  right,"  but  he  was  busy 
and  put  the  plaintiff  off;  that  a  few  days  afterwards  Buxton 
said  that  there  was  a  good  deal  of  doubt  about  the  trade 
going  through ;  that  the  plaintiff  soon  after  told  Brooks  he 
wanted  his  commission ;  that  Brooks  then  told  him  to  keep 
cool,  and  he  would  see;  that  the  defendant  refused  to  pay 
such  commission,  and  hence  this  suit. 

Upon  such  testimony  the  trial  court  granted  a  nonsuit,  and 
from  the  judgment  entered  thereon  the  plaintiff  brings  this 
appeal. 

Counsel  for  the  defendant  contend  that  the  nonsuit  was 
properly  granted  upon  several  grounds;  but,  as  stated  by 
the  counsel  for  the  plaintiff,  "  they  are  practically  covered 
by  the  ground  that  there  was  no  evidence  to  show  that  the- 
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plaintiff  was  authorized  by  the  bank  to  act  for  it  in  making 
the  deal."  As  indicated,  the  defendant's  board  of  directors 
appointed  a  committee,  consisting  of  four  of  their  number, 
to  treat  with  the  owners  of  the  Agen  lots,  on  one  corner,  or 
the  McNabb  lots,  on  the  other  corner,  with  authority  to  pur- 
chase the  two  lots  on  either  corner  upon  such  terms  as  to 
them  seemed  most  advantageous  for  the  bank,  at  a  price 
not  to  exceed  $35,000.  The  "terms"  and  the  "price," 
within  the  limitation  named,  as  well  as  the  location,  either 
upon  the  one  corner  or  the  other,  were  thus  left  to  the  judg- 
ment and  discretion  of  the  committee  thus  appointed.  There 
is  no  evidence  that  two  of  the  committee — Reed  and  Beebe — 
or  either  of  them,  ever  took  part  in,  or  was  present  during, 
any  of  the  negotiations  leading  to  or  agreeing  upon  the 
terms  of  the  alleged  deal.  AU  conversations  of  the  plaintiff 
a>nd  McNabb  in  respect  to  the  matter  appear  to  have  been 
with  Brooks,  the  cashier,  although  some  of  such  conversa- 
tions, as  indicated,  were  in  the  presence  or  hearing  of  Bux- 
ton, the  president.  There  is  no  ground  for  claiming  that 
the  plaintiff  had  any  authority  to  act  for  the  defendant  in 
making  such  purchase,  except  such  authority  as  he  received 
from  Brooks,  with  the  acquiescence  of  Buxton,  in  such  con- 
versations. By  the  resolution,  the  whole  committee  was  not 
authorized  to  buy  the  three  lots  at  $38,250,  and  give  in  ad- 
dition another  piece  of  land  having  thirty  feet  front.  Much 
less  did  the  resolution  authorize  one  half  of  the  committee 
to  delegate  to  the  plaintiff  the  power  and  authority  to  exer- 
•cise  such  judgment  and  discretion,  and  to  bind  the  defend- 
ant to  pay  the  plaintiff  therefor  a  commission  of  $2,960. 
Besides,  the  transaction  was  not  within  the  scope  of  the  ordi- 
nary business  of  the  bank,  nor  incident  to  such  business,  but 
involved  the  exercise  of  power  given  specially  by  statute  for 
■a  specific  purpose  and  with  prohibitory  restrictions.  R  S. 
sec.  2024,  subsec.  29,  p.  603.  It  follows  that  Brooks,  as  cash- 
ier, and  Buxton,  as  president,  had  no  power  to  delegate  such 
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Aatbority  to  the  plaintiff  by  virtue  of  their  respective  oflSces- 
On  the  contrary,  their  only  authority  to  act  in  the  matter 
at  all  was  by  virtue  of  the  resolution.  These  things  being 
«o,  there  was  no  implied  authority  in  Brooks  and  Buxton,  or 
either  of  them,  to  appoint  the  plaintiflP  as  agent  of  the  bank 
to  make  such  purchase.  Morawetz,  Priv.  Corp.  §  536.  It 
is  there  said  that  "  the  authority  of  the  directors  of  a  corpo- 
ration to  appoint  inferior  agents,  with  power  to  represent 
the  company,  can  be  implied  only  where  such  appointment 
would  be  a  reasonable  measure  in  carrying  on  the  com- 
pany's business  in  the  ordinary  manner.  Those  powers  of 
the  directors  of  a  corporation  which  it  is  intended  they 
should  exercise  personally  can  in  no  case  be  delegated.  The 
general  supervision  and  direction  of  the  affairs  of  a  corpora- 
tion are  especially  intrusted  bj^  the  shareholders  to  the  board 
of  directors.  It  is  upon  the  personal  care  and  attention  of 
the  directors  that  the  shareholders  depend  for  the  success 
of  their  enterprise.  It  follows  that  authority  to  delegate 
these  general  powers  of  management  cannot  be  implied." 

Counsel  for  the  plaintiff  contend  that  the  question  is  not 
what  power  the  jdaintiff  in  fact  possessed,  but  what  were 
his  apparent  powers;  that  is  to  say,  what  powers  had  Mc- 
Nabb  a  right  to  believe  he  possessed.  While  a  general  agent 
may  bind  his  principal  when  acting  within  the  scope  of  his 
apparent  authority,  although  he  exceeds  his  specific  instruc- 
tions, yet  that  is  not  the  rule  in  the  case  of  a  special  agent. 
Kelly  V.  Strongs  Estate^  68  Wis.  156;  Hand  v.  Conger ,  71 
Wis.  292;  Mechem,  Agency,  §§  283-286.  "A  special  agent 
is  one  authorized  to  act  only  in  a  specific  transaction."  Id. 
§  6.  The  committee  appointed  by  the  resolution  was  a  spe- 
•dal  agent,  and  certainly  the  plaintiff  cannot  be  regarded  as 
anything  more.  As  indicated  in  the  authorities  cited: 
*'  Where  the  agency  is  a  special  and  temporary  one,  the  au- 
thority must  be  strictly  pursued,  and  the  principal  is  not 
4)ound  if  the  agent  exceeds  his  authority."  1  Am.  &  Eng. 
Vou95  — 31 
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Ency.  of  Law  (2d  ed.),  993.  We  must  hold  that  Brooks  and 
Buxton  had  no  power,  for  and  in  behalf  of  the  defendant,  ta 
employ  the  plaintiff  to  make  the  alleged  purchase,  and  that 
the  plaintiff  never  was  employed  to  make  such  purchase  by 
the  defendant. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  aflBrmed. 
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GnmABD,  Respondent,  vs.  Thb  Kkapp-Stout  &  Co.  Oompabt, 

Appellant. 

Fdfruary  £5—  March  16, 1897. 

Master  and  servant:  Negligence:  Qtiestion  for  jury:  Ei^roneous  instruc- 
tions, 

1.  In  an  action  by  an  employee  for  an  injury  aUeged  to  have  been 

caused  by  the  negligence  of  the  employer  in  not  covering  or  guard- 
ing his  machinery,  the  question  Whether  subd.  2,  sec.  1636/,  S.  & 
B.  Ann.  Stats.,  required  it  to  be  covered  or  guarded  depends  upon 
whether  it  was  "so  located  as  to  be  dangerous  to  employees  when 
engaged  in  their  ordinary  duties,"  and  that  is  a  question  of  fact 
for  the  jury. 

2.  When  instructions  are  requested  which  are  correct  in  law  and  ap- 

plicable to  the  case,  the  court  should  give  them  without  modifica- 
tion, and  to  refuse  to  do  so  is  error,  unless  they  are  substantiaUy 
given  in  the  general  charge. 
8.  Thus,  after  giving  an  instruction  in  an  action  for  such  an  injury, 
substantially  as  requested,  that,  'Mf  the  jury  find  that  the  defend- 
ant furnished  to  the  plaintiff  a  place  to  work  which  was  as  safe 
and  free  from  danger  as  other  persons  of  ordinary  care  in  like 
business  and  under  like  circumstances  ordinarily  furnish,  they 
must  find  for  the  defendant,"  to  modify  such  instruction  b}-  add- 
ing that  **  they  should  not  so  find  if  the  places  provided  by  such 
other  employers  of  labor  for  their  workmen  or  servants  are  not 
reasonably  safe,"  has  the  eifect  to  pervert  the  force  and  destroy 
the  meaning  of  the  instruction  and  leave  the  jury  without  a 
standard  by  which  to  test  the  defendant's  liability. 
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4.  The  test  of  negligence  in  suoh  a  case  is  the  presence  or  absence  of 

that  degree  of  care  which  ordinarily  prudent  persons  are  accus- 
tomed to  observe  about  the  same  or  similar  affairs  in  similar  cir- 
cumstancea 

5.  In  such  an  action,  to  instruct  the  jury  in  a  general  way  that  a  pre- 

ponderance of  evidence  is  necessary  to  justify  a  verdict  for  the 
plaintiff,  and  then  to  add,  "  You  cannot  find  for  the  plaintiff  un- 
less his  evidence  outweighs  that  of  the  defendant.  ...  If  the 
plaintiff  has  proved  his  case  by  a  fair  preponderance  of  evidence, — 
if  plaintiff's  evidence  weighs  enough  more  than  that  of  defend- 
ant  to  turn  the  scale  on  the  plaintiff's  side,  even  if  it  be  but  little, 
if  that  little  be  perceptible,—  your  verdict  will  then  be  for  the 
plaintiff,"  is  calculated  to  puzzle  and  mislead  the  jury. 
0.  To  instruct  the  jury  in  such  a  case  that,  "If  you  find  for  the  plaint- 
iff you  will  bring  in  such  damages  as  will  make  him  whole  in  dol- 
larSy  as  far  as  possible,"  is  misleading,  in  that  it  suggests  greater 
damages  than  are  given  by  the  just  rule,  1.  e.  *'such  sum  as  will 
fairly  compensate  for  the  damages  suffered  and  is  reasonable  in 
amount" 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county:  John  K.  Parish,  Judge.    Reversed. 

This  case  was  once  before  this  court,  and  is  reported  ill 
90  Wis.  123.  The  report  contains  a  general  statement  of 
the  facts,  which  is  sufficient,  and  need  not  be  repeated.  On 
the  retrial  the  evidence  is  substantially  the  same  as  on  the 
former  trial.*  There  is  some  difference  in  the  details  of  the 
trial.  There  was  a  general  verdict  in  favor  of  the  plaintiff 
for  $15,000.  There  was  the  usual  motion  to  set  the  verdict 
aside,  and  for  a  new  trial,  which  was  denied,  and  the  plaint- 
iff had  judgment  on  the  verdict,  from  which  the  defendant 
appeals. 

For  the  appellant  there  was  a  brief  by  V.  TT.  James^  at- 
torney, and  Lo%ey  &  Woodward^  of  counsel,  and  oral  argu- 
ment by  F.  W.  James. BJid  G.  M.  Woodward.  They  argued, 
inter  aHa^  that  the  dangers  of  the  employment  were  open 
and  obvious,  and  the  plaintiff  by  accepting  it  assumed  the 
risk.  Luelike  v.  Berlin  Machine  Worksy  88  Wis.  442;  Bur- 
nell   V.  West  Side  B.  Co.  87  id.  387;  Steplienson  v.  Dun- 
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can,  73  id.  404;  Sweet  v.  Ohio  Coal  Co.  78  id.  127.  The  de- 
fendant was  not  negligent  in  not  covering  the  machinery  by 
which  plaintiff  was  caught,  that  not  being  usual  nor  required 
by  ordinary  care.  Miss.  River  L.  Co.  v.  Schneider,  74  Fed. 
Eep.  195;  Titus  v.  i?.,  B.  cfe  K.  R.  Co.  136  Pa.  St.  618;  Iron 
Ship  Building  WorJcs  v.  Nuttall,  119  id.  149;  Ft.  Wayne,  J. 
i&  S.  R.  Co.  V.  GUdey^sUeve,  33  Mich.  133;  Ala.  G.  S.  R.  Co. 
V.  Arnold,  35  Am.  &  Eng.  R.  Cas.  466;  Louisville  <&  N.  R. 
Co.  V.  RaU,  87  Ala.  708. 

For  the  respondent  there  was  a  brief  by  John  R.  Mat- 
thews, attorney,  and  T.  F.  Frawley  and  C.  T.  Bundy,  of 
counsel,  and  oral  argument  by  C  T.  Bundy.  They  con- 
tended that  the  defendant  was  negligent  in  not  furnishing 
the  plaintiff  with  a  reasonably  safe  place  to  work,  in  not 
covering  the  dangerous  machinery,  and  in  not  warning  the 
plaintiff  of  the  risk.  If  the  place  where  he  was  required  to 
work  was  not  reasonably  safe,  the  custom  of  other  mill 
owners  in  that  respect  would  not  relieve  the  defendant  from 
liability.  Kitclien  v.  Smith,  101  Pa.  St.  452;  Cayzer  v.  Tay- 
lor,  10  Gray,  280;  C.  ik  H.  C  &  I.  Co.  v.  Tucker,  48  Ohio 
St  41;  Wahash  R.  Co.  v.  McDaniels,  107  U.  S.  454. 

Newman,  J.  When  the  evidence  was  all  in,  the  defend- 
ant moved  for  the  direction  of  a  verdict  for  the  defendant, 
on  the  ground  that  the  testimony  was  insufficient  to  estab- 
lish the  defendant's  liability.  The  motion  was  denied ;  and 
the  denial  is  alleged  for  error.  On  the  former  appeal,  and 
on  substantially  the  same  testimony,  this  court  considered 
the  evidence  sufficient  to  require  the  submission  of  the  case 
to  the  jury.  No  reason  is  perceived  why  that  decision  is 
not  to  be  deemed  res  adjudicata  on  this  appeal.  So  it  could 
be  no  error  to  deny  the  request. 

The  defendant  also  requested  the  court  to  instruct  the 
jury  that  no  statute  law  in  this  state  required  the  defendant 
to  cover  or  guard  the  set  screw  on  which  the  plaintiff  was 
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caught.  This,  also,  the  court  refused.  Whether  the  statute 
requires  such  machinery  to  be  covered  or  guarded  depends 
upon  whether  it  is  "  so  located  as  to  be  dangerous  to  em- 
ployees when  engaged  in  their  ordinary  duties."  S.  &  B. 
Ann.  Stat.  sec.  1636/*,  subd.  2.  That  is  a  question  of  fact 
for  the  jury.    It  was  not  error  to  refuse  the  instruction. 

There  being  evidence  sufficient  to  take  the  case  to  the  jury, 
the  judgment  must  be  sustained,  unless  it  shall  appear  that 
in  some  important  respect  the  case  was  not  fairly  tried 
and  fairly  submitted  to  the  jury.  The  defendamt  requested 
eighteen  special  instructions  to  be  given  to  the  jury,  all  of 
which  were  refused.  The  refusal  to  give  these  proposed  in- 
structions, and  the  giving  of  some  which  were  given,  are  the 
principal  grounds  of  error  alleged.  These  proposed  instruc- 
tions seem  to  be,  in  the  main,  correct,  as  propositions  of  law, 
and  applicable  to  the  facts  of  the  case.  Those  which  were 
correct  should  have  been  given  as  asked,  and  without  modi- 
fication. R.  S.  sec.  2853.  The  refusal  to  so  give  them  is 
error,  unless  they  were  substantially  given  in  the  general 
charge. 

The  action  goes  on  negligence.  The  defendant  was  enti- 
tled to  have  the  jury  correctly  instructed  on  the  general 
principles  of  the  doctrine  of  negligence,  and  upon  the  law  as 
applied  to  the  particular  negligence  claimed.  The  particular 
negligence  claimed  was  the  failure  of  the  defendant  to  fur- 
nish the  plaintiff  a  safe  place  in  which  to  do  his  work.  The 
place  was  claimed  to  be  unsafe  by  reason  of  the  proximity 
of  uncovered  machinery.  The  defendant  was  entitled  to  an 
instruction  which  should  inform  the  jury  of  the  extent  and 
limit  of  the  defendant's  duty  to  the  plaintiff  in  respect  to 
the  safety  of  the  place  where  his  work  was  to  be  performed, 
and  the  rule  of  negligence  in  relation  to  that  situation.  The 
defendant  asked  this  instruction  on  that  point:  "  The  court 
instructs  you  that  if  the  defendant  furnished  a  place  which 
was  as  safe  and  free  from  danger  as  other  persons  of  or« 
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dinary  care,  prudence,  and  caution,  engaged  in  like  busi- 
ness and  in  like  circumstances  ordinarily  furnish,  then  yon 
must  find  that  the  defendant  furnished  to  the  plaintiff  a  rea- 
sonably and  ordinarily  safe  place  to  work."  This  proposed 
instruction  undeniably  states  the  law  of  negligence  as  appli- 
cable to  the  duty  of  the  master  to  furnish  a  safe  place  to 
work,  and  to  the  facts  of  the  case,  with  substantial  accuracy. 
It  should  have  been  given  as  asked.  It  was  error  to  refuse 
it,  unless  it  was  substantial!}^  given  in  the  general  charge. 
It  was  in  fact  given  in  the  general  charge,  in  substantially 
the  same  language,  but  with  the  addition  of  a  proviso  or 
qualification  which  utterly  perverts  its  force,  and  destroys 
its  meaning,  and  leaves  the  jury  utterly  without  a  guide  or 
standard  by  which  to  test  the  defendant's  performance  of 
the  duty  which  it  owed  to  the  plaintiff.  It  gave  correctly 
the  general  rule  or  definition  of  negligence  as  "  a  lack  of  or- 
dinary care,  or  such  care  as  men  of  ordinary  care  ordinarily 
use,"  and  that  ^'  neither  party  to  this  action  was  bound  to 
use  extraordinary  care,  such  care  as  those  use  who  are  more 
careful,  cautious,  or  prudent  than  the  great  mass  of  mankind 
ordinarily  use."  But,  as  relating  specifically  to  the  duty  of 
the  defendant  to  furnish  a  reasonably  safe  place  for  the 
plaintiff  to  do  his  work  in,  the  instruction  was:  "  If  the  de- 
fendant furnished  plaintiff  a  place  which  was  as  safe  and 
free  from  danger  as  other  persons  of  ordinary  care  engaged 
in  like  business  and  under  like  circumstances  ordinarily  fur- 
nish, then  you  will  find  for  the  defendant  on  such  fact;  but 
not  if  you  find  that  places  provided  by  such  other  employ- 
ers of  labor  for  their  workmen  or  servants  are  not  reasonably 
safe  places  in  which  their  men  are  obliged  to  work.  It  is  for 
you  to  say,  from  the  whole  evidence,  whether  such  is  the 
fact  or  not,  as  you,  and  not  myself,  are  the  judges  of  the 
fact." 

No  doubt  the  test  of  negligence  is  the  presence  or  ab- 
sence of  that  degree  of  care  which  ordinarily  prudent  per- 
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sons  are  accustotned  to  observe  aboat  the  same  or  similar 
affairs  in  the  same  or  similar  circumstances.  The  doctrine 
of  a  safe  place  to  work  has  little  application,  as  against 
known  dangers.  The  employer  may  carry  on  his  business 
in  such  place  as  he  pleases,  and  with  such  machinery  and 
appliances  as  he  may  choose,  provided  only  he  does  not  vio- 
late the  positive  law  of  the  land,  nor  expose  his  employees 
to  unknown  dangers.  The  employee  is  deemed  to  accept 
the  place  furnished,  with  the  risk  of  such  dangers  as  he 
knows  or  can  discover  by  the  exercise  of  ordinary  attention. 
Having  observed  such  degree  of  care  as  ordinarily  prudent 
men  engaged  in  the  same  business  observe,  the  law  is  satis- 
fied, and  no  liability  arises  from  accidents  which  may  then 
happen,  although  they  might  have  been  prevented  by  the 
exercise  of  a  greater  degree  of  care.  No  person  is  required 
to  exercise  a  greater  degree  of  caution  and  prevision  than  is 
exercised  by  the  mass  of  mankind.  More  care  than  that  is 
usually  impracticable.  Ordinarily,  the  very  highest  degree 
of  care  possible  will  defeat  the  success  of  the  enterprise. 
The  law  aims  to  be  practical,  and  to  favor  what  is  practica- 
ble. The  standard  by  which  the  liability  of  the  defendant 
is  to  be  tested  is  the  standard  which  the  law  has  provided. 
The  jury  may  not  be  allowed  to  make  a  new  one,  to  suit 
their  inclination,  in  the  particular  case.  The  defendant  in 
the  particular  action  may  not  be  required  to  have  been  wise 
and  prudent  beyond  all  his  fellows.  That  is  the  vice  of  this 
instruction.  It  plainly  informed  the  jury  that  they  were 
not  limited  by  the  law  of  negligence,  but  could  make  the 
law,  for  the  case,  according  to  their  own  notion  of  what  was 
right.  It  is  often  easy,  after  the  accident,  to  see  how  it 
might  have  been  prevented.  The  retrospect  has  this  advan- 
tage. ^Human  prevision  is  limited.  This  was  a  fundamental 
error,  which  must  require  a  reversal  of  the  judgment. 

On  the  subject  of  what  amount  of  evidence  was  necessary 
to  justify  a  verdict  for  the  plaintiff,  the  court,  after  saying 
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in  a  general  way  that  a  preponderance  of  the  evidence  was 
necessary,  instructed  more  explicitly  by  saying:  "You  can- 
not find  for  the  plaintiff  unless  his  evidence  outweighs  that 
of  the  defendant.  If  the  defendant's  evidence  weighs  as 
much  as  that  of  the  plaintiff,  and  of  course  if  defendant's 
outweighs  that  of  plaintiff,  you  must  find  a  verdict  for  de- 
fendant. If  the  plaintiff  has  proven  his  case  by  a  fair 
preponderance  of  evidence, —  if  plaintiff's  evidence  weigh* 
enough  more  than  that  of  the  defendant  to  turn  the  scale  on 
the  plaintiff's  side,  even  if  it  be  but  little,  if  that  little  be  per- 
ceptible, sufficient  to  turn  the  scale  on  his  side, —  your  ver- 
dict will  then  be  for  the  plaintiff,  and  against  the  defendant.'* 
It  may  well  be  doubted  if  the  average  juryman  receives 
much  enlightenment  from  such  refinements  upon  a  general 
proposition.  By  the  phrase  "weight  of  the  evidence"  is 
meant  the  convincing  power  of  the  evidence.  It  may  be 
permitted  to  speak  of  things  in  their  nature  imponderable 
and  ideal  as  having  preponderance  and  weight.  Usage  sanc- 
tions it,  and  the  trained  mind  readily  appreciates  the  thought. 
But  it  may  fairly  be  questioned  if,  to  the  untrained  lay  mind, 
such  metaphors  convey  any  practically  useful  intelligence. 
But  when  it  comes  to  crowding  the  metaphor  further,  to  the 
turning  of  the  scale  by  a  preponderance,  "  ever  so  little,  be 
it  only  appreciable,"  it  is  pressing  the  figure  beyond  its 
capacity  for  useful  service.  It  may  be  doubted  if  even  the 
trained  mind  has  such  nicely-adjusted  scale  as  to  determine 
to  a  hair  on  which  side  the  evid.ence  preponderates.  But 
even  the  lay  mind  can  know  when  it  is  convinced  and  satis- 
fied. Such  refinement  must  tend  to  confuse  the  lay  under- 
standing. This  instruction  seems  well  calculated  to  mislead 
the  jury  as  to  the  amount  of  evidence  necessary  to  justify  a 
verdict  for  the  plaintiff;  for,  while  it  is  stated  that  the^plaint- 
iff's  case  must  be  proved  by  a  fair  preponderance  of  evidence, 
the  instruction  seems  to  say  that  by  a  fair  preponderance  is 
meant  only  a  little  more  evidence  in  weight  than  the  defend- 
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ant's  evidence  can  fairly  claim,  and  leaves  out  of  sight  or 
minimizes  the  important  consideration  that  the  plaintiff's 
evidence  must  be  suflBcient  in  convincing  power  to  satisfy 
the  jury  of  the  existence  of  the  facts  which,  in  law,  justify 
the  plaintiff's  recovery,  before  ho  can  be  entitled  to  a  verdict. 
On  the  idea  of  this  instruction,  a  case  too  weak  to  stand 
alone  when  unopposed  by  a  defense  may  become  invigorated 
and  helped  out  by  a  still  weaker  defense.  Similar  instruc- 
tions have  been  criticised  by  this  court.  Gores  v.  Graff j  77 
Wis.  174;  ffeatfi  v.  Paul,  81  Wis.  532;  Pelitier  v,  (7.,  St  P., 
J/.  c&  O.  B.  Co,  88  Wis.  521.  The  instruction  should,  in 
effect,  be  that,  if  the  jury  are  satisfied  by  a  preponderance^ 
of  the  evidence  of  the  existence  of  all  the  facts  essential  to 
the  plaintiff's  right  of  recovery,  then  they  should  find  for 
the  plaintiff.  Gores  v^  Graff,  supra.  If  the  mind  of  the 
jury  is  convinced  and  satisfied,  it  is  quite  safe  to  assume  that 
the  preponderance  of  the  evidence  is  on  the  side  of  such  con- 
viction. 

On  the  subject  of  the  amount  of  damages  which  the  plaint- 
iff, if  entitled,  might  recover,  the  court  said:  "If  you  find 
for  the  plaintiff,  you  will  bring  in  such  damages  as  will 
make  him  whole,  in  dollars,  as  far  as  possible."  It  is  im- 
possible to  know  how  this  advice  impressed  the  jury,  or 
what  effect  it  had  upon  the  size  of  the  verdict.  It  sounda 
like  an  invitation  to  make  free  with  the  defendant's  goods. 
It  seems  to  suggest  that  the  jury  should  be  influenced  by 
no  conservative  idea  of  compensation,  but  that  they  should 
aim  at  something  beyond, —  dollars  enough  to  make  him 
whole.  As  if  the  defendant,  be  it  never  so  rich,  had  enough 
to  make  him  whole!  Certainly,  this  instruction  suggested, 
or  might  suggest,  to  the  jury,  an  improper  and  exaggerated 
notion  of  what  was  due  the  plaintiff;  for,  although  the  de- 
fendant may  have  committed  a  fault,  it  is  not,  for  that  rea- 
son, an  outlaw,  nor  beyond  the  care  of  the  law.  Society 
may  still  receive  valuable  service  from  it,  and  so  is  interested 
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to  preserve  it  against  spoliation,  by  applying  to  plaintiff's 
recovery  a  proper  limit  of  compensation.  It  coold  not  ad- 
vance the  interests  of  society  to  impoverish  and  bankrupt 
the  unfortunate  defendant.  Doubtless,  the  underlying  idea 
of  the  law  of  damages  is  indemnity.  But,  in  the  case  of 
many  injuries  to  the  person,  absolute  indemnity  is  impossi- 
ble. The  law  has  no  standard  by  which  it  can  measure  in- 
demnity for  such  injuries  in  money.  The  most  it  aims  to 
do  in  that  regard  is  to  give  some  just  compensation  for  the 
damages  suffered,  which  in  many,  if  not  in  most,  cases  must 
fall  short  of  complete  indemnity.  The  just  rule  to  be  given 
to  the  jury  is,  such  sum  as  will  fairly  compensate  for  the 
damages  suffered — reasonable  in  amount,  and  not  excessive. 
By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Ceowtt,  Respondent,  vs.  Stbwart,  Appellant 

I  95  ^1  February  £6 --March  16, 1897. 

|fl06    821 

Pleading:  Complaint  for  malpractice, 

A  complaint  in  an  action  for  malpractice,  which  alleges  that  plaint- 
iff's leg  was  broken;  that  the  defendant  being  at  that  time  a  sur- 
geon, the  plaintiff  employed  him  as  such  surgeon  to  examine  such 
broken  leg  and  ascertain  the  extent  of  the  injury  and  to  set  the 
same  if  broken  and  to  treat  and  heal  the  same  for  whatever  was 
the  injury  to  it;  that  defendant  undertook  as  a  surgeon  to  do 
so;  that  he  examined  said  leg  in  a  negligent  and  unskilful  man- 
ner and  failed  to  ascertain  that  the  same  was  broken,  or  the 
extent  of  the  injury  thereto,  and  treated  and  tried  to  heal  the 
same  as  though  it  was  not  broken;  and  that  by  reason  of  the 
defendant's  negligent  and  unskilful  examination  and  treatment 
plaintiff  was  made  sick  and  kept  from  attending  to  his  business 
and  suffered  much  pain,  etc.,  hdd,  to  contain  in  substance  all  the 
necessary  avermenta 
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Appeal  from  an  order  of  the  superior  coart  of  Douglas 
county:  Charles  Smith,  Judge.    Affirmed. 

The  action  is  for  malpractice,  the  complaint  being  as  fol- 
lows: "The  complaint  of  the  above-named  plaintiff  respect- 
fully shows  to  the  court:  That  in  the  month  of  May,  A.  D. 
1894,  the  plaintiff  was,  at  the  city  of  Duluth,  in  the  state  of 
Minnesota,  kicked  on  the  right  leg  by  a  vicious  horse,  and 
the  same  thereby  broken  and  greatly  injured.  That  at  that 
time,  the  defendant  being  a  surgeon,  the  plaintiff  called  and 
informed  him  of  the  manner  of  receiving  such  injury,  and 
employed  him,  as  such  surgeon,  to  ^examine  such  broken  leg 
and  ascertain  the  extent  of  the  injury  thereby  caused,  and 
to  set  the  same,  if  broken,  and  to  treat  and  heal  the  same, 
for  whatever  the  injury  was  to  it;  and  for  that  purpose  the 
said  defendant  undertook,  as  a  surgeon,  to  examine  said  in- 
jured leg,  to  ascertain  whether  the  same  was  broken,  and 
also  undertook  to  treat  and  heal  said  injured  leg  for  what- 
ever the  injury  was  or  may  have  been  to  it.  That  pursuant 
to  said  undertaking  said  defendant  examined  the  said  injured 
leg  of  the  plaintiff  in  a  negligent  and  unskilful  manner,  and 
failed  to  ascertain  that  the  same  was  broken,  or  the  extent 
of  the  injury  to  the  same,  and  that  he  treated  and  tried  to 
heal  the  same  as  though  it  was  not  broken,  greatly  to  the 
plaintiff's  injury.  That,  by  reason  of  the  defendant's  negli- 
gence and  unskilful  examination  and  treatment  of  plaintiff's 
said  broken  leg,  the  plaintiff  was  made  sick  and  kept  from 
attending  to  his  business  ever  since  the  date  aforesaid,  suf- 
fered much  pain  and  annoyance,  and  was  put  to  great  ex- 
pense, and  has  been  and  still  is  disabled  from  attending  to 
his  labor  and  business,  to  the  damage  of  the  plaintiff  nine- 
teen hundred  and  fifty  dollars." 

A  general  demurrer  to  the  complaint  was  overruled,  and 
the  defendant  appealed. 

The  case  was  submitted  by  both  parties  on  briefs. 

TT.  M.  Stede^  attorney,  and  Edson  cfe  Hanks^  of  counsel,  for 
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the  appellant,  conteDded  that  the  complaint  was  insuflScient 
because  it  failed  to  state  that  the  employment  of  defendant 
was  for  hire  or  reward.  Bliss,  Code  PI.  §§  268,  279,  and  notes ;. 
Jones  V.  Burtis,  88  Wis.  478.  Also  because  it  fails  to  show 
that  the  defendant  was  qualified  to  practice  under  sees.  1436, 
1437a,  S.  &  B.  Ann.  Stats.,  so  as  to  be  entitled  to  compen- 
sation, and  a  promise  cannot  be  implied.  The  injury  to 
plaintiff  is  not  alleged  to  result  from  the  defendant's  failure 
to  exercise  ordinary  professional  care,  skill,  knowledge,  or 
judgment. 

Swift  (&  Cooper,  for  the  respondent,  contended  that  tho 
fact  of  defendant's  employment  raises  an  implied  promise  to 
compensate,  and  a  duty  on  his  part  to  exercise  ordinary 
skill.  Peck  v.  Hutchinson,  88  Iowa,  320;  MorriU  v.  Tegatr- 
den,  19  Neb.  524. 

WiNSLow,  J.  It  is  manifest  that  the  complaint  is  entirely 
sufficient.  It  contains,  in  substance,  the  averments  declared 
by  this  court  to  be  necessary  in  the  case  of  Jones  v.  BurOsj 
88  Wis.  478.  No  further  treatment  of  the  subject  is  neces- 
sary. 

By  the  Court. —  Order  affirmed. 


Hawkins,  Bespondent,  ys.  Lutton  and  others,  Appellants. 

February  26  —  March  16, 1897, 

Disorderly  house:  Arrest  without  warrant:  Appealable  order. 

1.  At  common  law  the  term  "disorderly  house"  means  a  house  the 
inmates  of  which  behave  so  badly  as  to  become  a  nuisance  to  the 
neighborhood,  or  one  which  is  kept  in  such  a  way  as  to  disturb  or 
scandalize  the  public  generally,  or  the  inhabitants  of  a  particular 
locality,  or  the  passers-by;  and  it  has  that  meaning  in  a  city  ordi- 
nance which  provides  for  the  punishment  of  any  person  found  in 
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a  "  disorderly  house,  or  a  house  of  ill  fame,  or  a  place  resorted  to 
for  the  purpose  of  prostitution."  To  he  a  "disorderly  house"  it 
need  not  be  a  house  of  prostitution. 

%  A  city  council  may  lawfully,  by  ordinance,  authorize  police  officers 
to  arrest  without  warrant  persons  engaged  in  their  presence  in  a 
breach  of  the  piece,  i  e.  a  disturbance  or  violation  of  public  order; 
and  an  officer  who  from  the  outside  of  a  house  hears  a  disturbance 
or  disorderly  conduct  within  it  may,  acting  in  good  faith  under 
such  authority,  enter  the  house  and  arrest  the  i>erson  guilty  thereof 
as  being  an  inmate  of  a  disorderly  house. 

Z,  An  order  denying  a  motion  for  a  new  trial,  based  on  the  minutes  of 
the  court»  is  not  appealable  under  ch.  212,  Laws  of  1895. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
-county:  Chables  Smith,  Judge.     Reversed.  i 

This  was  an  action  to  recover  damages  for  an  alleged  false 
imprisonment  of  the  plaintiff  by  the  defendant  Lutton^  the 
•city  marshal  of  the  city  of  Superior,  and  his  five  codefend- 
ants,  policemen  of  said  city.  The  plaintiff  charges  the  de- 
fendants with  having  assaulted  and  imprisoned  the  plaintiff, 
^and  deprived  her  of  her  liberty  for  the  space  of  one  day. 
May  18,  1895,  contrary  to  her  will,  etc.  The  defendants 
answered  jointly,  in  substance,  though  in  a  crude  and  im- 
perfect manner,  that  they  were  at  the  time  such  officers, 
respectively,  as  stated,  and  that  they  arrested  the  plaintiff 
without  warrant,  pursuant  to  section  268  of  the  ordinances 
of  the  city  of  Superior,  by  which  it  was  made  the  duty  of 
the  marshal,  superintendent  of  police,  and  all  police  officers 
and  watchmen  to  summarily  arrest  and  take  before  the  po- 
lice justice  of  the  city  all  persons  in  the  act  of  violating  any 
of  the  provisions  of  the  general  laws  of  the  city,  or  any  or- 
-dinances  passed  in  accordance  therewith,  and  to  make  com- 
plaint before  said  justice  against  such  offender,  and  which 
-allowed  a  detention  of  the  person  arrested  in  the  watch- 
house  or  jail  for  twenty -four  hours,  Sunday  excepted,  before 
taking  such  person  before  such  justice ;  that  the  plaintiff 
w^as  arrested  on  the  charge  of  having,  on  said  15th  day  of 
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May,  1896,  at  said  city,  violated  section  283  of  the  ordi- 
nances of  said  city, "  in  that  she  did  then  and  there,  contrary 
to  said  ordinance,  be  an  inmate  of,  visit,  resort  to,  frequent, 
and  be  found  in,  a  disorderly  house,  house  of  ill  fame,  and 
place  resorted  to  for  the  purpose  of  prostitution,  assigna- 
tion, and  fornication,"  with  which  offense  she  was  in  the 
forenoon  of  the  next  day  charged,  on  complaint  of  said  de- 
fendant Lutton.  It  was  alleged  that  the  defendants,  in  so 
arresting  the  plaintiff,  acted  in  good  faith,  and  without  mal- 
ice, and  had  probable  cause  to  believe  the  plaintiff  guilty; 
and,  upon  information  and  belief,  they  charged  that  she  was 
guilty  of  said  offense,  and  that  she  was  arrested  in  and  taken 
from  a  disorderly  house  in  the  said  city  of  Superior. 

At  the  trial,  the  plaintiff  produced  evidence  tending  to 
support  her  complaint,  and  that  upon  the  trial  in  municipal 
court,  on  the  day  after  the  arrest,  she  was  acquitted  of  the 
charge  against  her,  and  tending  to  show  that  she  was  not 
guilty  of  the  said  charge.  It  appeared  that  the  plaintiff  and 
her  sister  were  arrested  about  10  o'clock  in  the  evening,  and 
were  released  upon  bail,  after  a  detention  of  about  two  hours. 

On  the  part  of  the  defendants,  evidence  was  given  by  the 
defendant  Lutton  that  he  was  chief  of  police,  and,  on  the 
evening  in  question,  was  going  past  the  plaintiff's  house,  and 
some  police  officers  were  standing  in  front  of  it;  that  he 
staid  there  two  or  three  minutes,  and  heard  very  loud  talk- 
ing in  the  house, —  profane  and  indecent  language, — and 
learned  that  the  officers  had  been  called  there  by  some  of  the 
neighbors;  that,  after  listening  two  or  three  minutes,  he  told 
the  officers  to  pull  the  house  for  a  disorderly  house.  It  ap- 
peared from  what  he  heard  that  they  either  had  a  fight  there,, 
or  there  had  been  one.  There  were  two  male  and  two 
female  voices.  It  was  a  female  voice  that  was  doing  the 
principal  talking.  The  language  was  loud,  profane,  and  in- 
decent. That  it  was  profane  and  indecent  was  clear  from 
the  evidence  of  the  witness.    Defendants'  counsel  asked  the 
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witness  if  he  knew  the  reputation  of  this  house  at  that  time, 
as  to  its  being  a  disorderly  house,  bawdy  house,  or  house  of 
ill  fame.  Upon  objection  made,  the  court  ruled  that  the  de- 
fendants might  show  that  the  plaintiflFs  house,  at  the  time 
of  the  arrest,  was  a  house  of  prostitution,  but  not  that  it  was 
a  disorderly  house,  in  the  sense  that  there  were  disorderly 
noises,  loud,  boisterous,  profane,  and  obscene  language  fre- 
quently emanating  therefrom,  and  fighting  or  quarreling 
and  conduct  of  that  kind  carried  on  therein ;  and  evidence 
offered  by  the  defendants  of  that  character,  to  maintain  their 
defense,  was  then  and  during  the  trial  excluded,  although 
admitted  to  some  extent  as  bearing  on  the  question  of  the 
character  of  the  house.  Evidence  was  given  tending  to  show 
that  the  house  had  the  reputation,  at  the  time,  of  being  a 
house  of  prostitution,  and  that  the  plaintiff  had  the  reputa- 
tion of  being  a  prostitute,  and  that  her  sister,  living  there, 
had  the  same  reputation ;  and  the  evidence  tended  to  show 
that,  shortly  prior  to  the  arrest,  complaints  had  been  made 
to  the  police  as  to  the  character  of  the  house  and  the  trouble 
going  on  there,  and  that  liquor  was  carried  there  through 
the  day  and  night  by  strange  men.  Considerable  evidence 
was  given  tending  to  show  that  the  house  was  frequented  by 
strange  men  at  late  hours. 

In  rebuttal,  the  plaintiff  produced  evidence  tending  to  show 
that  the  house  was  not  a  house  of  prostitution ;  that  the  dis- 
turbances there  were  caused  by  plaintiff's  brother,  when  in- 
toxicated ;  and  that  no  woman  living  there  used  obscene  or 
indecent  language. 

The  court  instructed  the  jury,  among  other  things,  that 
"  the  word  *  disorderly,'  in  the  ordinance,  must  not  be  con- 
strued to  mean  a  house  in  which  quarrels,  disturbances,  and 
that  class  of  things  occur,  but  must  be  construed  in  the  more 
restricted  sense,  as  meaning  a  house  used  for  the  purpose  of 
prostitution,  gambling,"  etc.;  that  "the  burden  of  proof 
"was  upon  the  defendants  to  show,  by  a  preponderance  of 
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evidence,  that  the  house  where  the  plaintiff  was  arrested 
was  a  place  resorted  to  for  prostitution ;  that  the  reputation 
of  the  house  is  not  conclusive  as  to  its  being  a  house  of  pros- 
titution, but  is  merely  evidence,  and  the  fdct  that  it  was 
such  house  must  be  proved  by  a  preponderance  of  the  evi- 
dence to  your  satisfaction,  before  this  arrest  can  be  justified. 
Was  the  house  where  the  arrest  was  made  such  a  house  as 
the  ordinance  covers?  If  yes,  did  plaintiff  reasonably  seem  ^ 
to  the  defendants  to  be  there  for  immoral  purposes?  If  you 
answer  both  of  these  questions  in  the  affirmative,  your  ver- 
dict will  be  for  the  defendants;  otherwise,  it  will  be  for  the 
plaintiff." 

There  was  a  verdict  for  plaintiff  for  $500.  After  verdict, 
the  defendants  filed  in  court  a  release  and  discharge,  exe- 
<5uted  and  acknowledged  by  the  plaintiff,  whereby,  in  con- 
sideration of  $40,  she  released  and  discharged  them  from 
all  liability  by  reason  of  the  verdict  rendered  in  the  action 
and  any  judgment  that  might  be  catered  thereon,  and  costs, 
and  from  all  liability  and  obligation  for  damages  sustained 
by  her  by  reason  of  said  false  imprisonment,  and  any  cause 
of  action  she  might  have  against  the  defendants.  After 
judgment,  upon  motion  founded  upon  and  opposed  by  affi- 
davits, the  court  made  an  order  vacating  and  setting  aside 
said  release,  and  reinstating  the  verdict  and  judgment,  and 
directing  the  $40,  less  $10,  costs  of  motion,  to  be  returned 
to  the  defendants.  The  defendants  appealed  from  said  judg- 
ment, and  from  said  order,  as  well  as  from  an  order  deny- 
ing a  motion  for  a  new  trial,  founded  on  the  minutes  of  the 
court. 

For  the  appellants  there  was  a  brief  by  Reed  (&  Heed  and 
a,  W.  Dietrich,  and  oral  argument  by  Mr.  Dietrich. 

For  the  respendent  there  was  a  brief  by  Zoud  <&  O^Brien^ 
and  oral  argument  by  W.  R.  Foley.  They  contended  that 
the  defendants  had  no  right  to  arrest  the  plaintiff,  there 
being  no  evidence  that  she  was  guilty  of  any  noise  or  dis- 
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tnrbance.  Griffin  v.  Coleman^  4  Hurl.  &  W*  266 ;  Bawditch 
^.  Balchiuy  6  Exch.  380;  People  v.  Haley y  48  Mich.  495 ;  Peo- 
ple V.  Bait0y  58  id.  495.  A  police  officer  had  no  right  to 
arrest  without  a  warrant  except  for  a  felony  or  breach  of 
the  peace  committed  in  his  presence.  Drennan  v.  People^  10 
Mich.  169;  WaM  v.  Walton,  80  Minn.  506;  People  ex  rel. 
Kingal^  v.  Pratt,  22  Hun,  800;  Shamley  v.  WeUa,  71  111.  78. 

PiNNET,  X  1.  The  ordinance  for  the  violation  of  which 
*the  defendants  arrested  the  plaintiff  provides  that  "  any  per- 
son who  shall,  within  the  limits  •  •  •  be  an  inmate  of,  visit, 
resort  to,  frequent,  or  be  found  in  a  disorderly  house  or placey 
or  a  house  of  ill  fame,  or  a  place  resorted  to  for  the  purpose 
of  prostitution,  assignation,  fornication,  or  for  the  resort  of 
persons  of  ill  fame,  or  ill  name,  or  dishonest  conversation, 
or  common  prostitutes,  shall,  upon  conviction  thereof,  be 
punished,"  etc.  The  trial  court  held  that  a  house  could  not 
be  considered  a  disorderly  house  unless  it  was  a  house  of  ill 
fame,  resorted  to  for  the  purpose  of  prostitution,  assigna- 
tion, fornication,  gambling,  etc.,  and  charged  the  jury  that 
the  arrest  of  the  plaintiff  could  not  be  justified  unless  the 
fact  that  the  house  of  which  the  plaintiff  was  an  inmate 
was  a  house  of  prostitution  was  proved  to  the  satisfaction 
of  the  jury ;  that  the  word  "  disorderly  "  must  not  be  con- 
•«trued  to  mean  a  house  in  which  quarrels,  disturbances,  and 
that  class  of  things  occur,  but  must  be  construed  in  the 
more  restricted  sense,  as  meaning  a  house  used  for  the  pur- 
pose of  prostitution,  gambling,  etc.  The  ordinance  is  clearly 
directed  against  disorderly  houses  and  places,  independent 
of  the  question  whether  they  are  houses  of  ill  fame,  or 
places  resorted  to  for  the  purpose  of  prostitution,  etc.,  or 
for  the  resort  of  persons  of  ill  fame  or  ill  name  or  dishonest 
oonversation,  or  common  prostitutes.  A  house  the  inmates  of 
which  behave  so  badly  as  to  become  a  nuisance  to  the  neigh- 
j^orhood  is  esteemed,  at  comi;non  law,  a  disorderly  house,  and 
Vol.  95  — 83 
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SO  of  one  which  is  kept  in  such  a  way  as  to  disturb  or  scan- 
dalize the  public  generally,  or  the  inhabitants  of  a  particu- 
lar neighborhood,  or  the  passers-by.  2  Wharton,  Or.  Law 
(7th  ed.),  §  2392;  5  Am.  &  Eng.  Ency.  of  Law,  693;  State  v. 
Wilson^  93  N.  0.  608.  And  it  seems  that  a  complaint  for 
keeping  such  a  house  may  be  maintained  by  proof  that  only 
one  person  in  the  neighborhood  or  community  was  disturbed 
or  annoyed,  if  the  acts  done  were  of  such  a  nature  as  tended 
to  annoy  all  good  citizens.  Oomm.  v,  Hopkins^  133  Mass. 
381.  The  term  "disorderly  house"  denotes  a  house  or 
other  like  place  in  which  people  abide,  or  to  which  they  re- 
sort, disturbing  the  repose  of  the  neighborhood,  violating 
public  order  and  tranquillity.  1  Bish.  Or.  Law,  §  1106;  Oar- 
rison  v.  State,  14  Ind.  287.  The  ruling  of  the  trial  court 
was  clearly  erroneous,  and,  in  its  application  to  the  case^ 
practically  nullified  an  important  clause  of  the  ordinance,, 
designed  to  preserve  the  public  peace.  The  same  error  oc- 
curs in  other  instructions  given,  and  in  instructions  refused, 
and  in  ruling  that  evidence  that  there  were  disorderly  noises,, 
boisterous,  profane,  and  obscene  language,  frequently  ema* 
nating  from  the  house,  and  fighting  and  quarreling  and  con- 
duct of  that  kind  carried  on  therein,  could  not  be  received 
as  a  justification  of  the  arrest.  The  court,  however,  admit- 
ted considerable  such  evidence,  but  erroneously  restricted 
its  effect  to  showing,  in  connection  with  other  facts,  that 
the  house  was  a  house  of  prostitution.  It  is  said  that  the 
defense  that  the  house  here  in  question  was  a  disorderly 
house  was  not  set  up  in  the  answer,  but  we  think  that  the 
answer,  though  crude  and  general,  was  sufficient,  in  sub- 
stance, to  admit  the  evidence.  The  remedy  of  the  plaintiff^ 
if  it  was  deemed  indefinite  and  uncertain,  was  by  motion  to 
correct  the  answer. 

2.  It  is  argued  that  the  arrest  of  the  plaintiff  without  a 
warrant  was  illegal,  and  cannot  be  justified.  The  defend- 
ants, by  virtue  of  their  offices,  were  conservators  of  the  pub- 
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lio  peace,  and  bad  a  right  at  common  law  to  arrest  all  persons 
ivho  were  guilty  of  a  breach  of  the  peace,  or  other  violation 
of  the  criminal  laws,  in  their  presence;  but  in  all  sach  cases 
the  arrest  must  be  made  at  the  time  of  the  offense,  or  imme- 
diately after  its  commission.  The  provisions  of  the  ordi- 
nance pleaded  in  that  behalf  are  substantially  to  the  same 
effect,  and  authorized  a  summary  arrest  of  any  one  in  the 
act  of  violating  any  of  the  general  laws,  or  any  ordinances 
of  the  city  passed  in  accordance  therewith.  The  city  coun- 
cil had  power  to  pass  such  an  ordinance,  authorizing  police 
officers  to  make  arrests  of  persons  engaged  in  a  breach  of 
the  peace  without  warrant,  such  authority  not  being  repug- 
nant to  the  general  laws  of  the  state.  1  Am.  &  Eng.  Ency. 
of  Law,  735,  notes,  and  cases  cited;  Coram,  v,  Hastings^  9 
Met.  259 ;  White  v.  Kent^  11  Ohio  St.  550.  A  disturbance  and 
violation  of  public  order  is  a  breach  of  the  peace.  2  Am.  & 
Eng.  Ency.  of  Law,  515.  The  evidence  tends  to  show  that 
the  alleged  violation  of  the  ordinance  may  fairly  be  said  to 
have  been  committed  in  the  presence  of  the  defendants. 
They  had  heard  the  disturbance  and  disorderly  conduct 
from  the  outside  of  the  house,  and  the  evidence  tends  to 
show  that  they  had  been  summoned  there,  or  their  attention 
had  been  attracted  to  it.  The  chief  of  police  arrived  in  time 
to  become  aware  of  the  conduct  in  progress  within,  and, 
acting  in  apparent  good  faith  and  on  what  appeared  to  be 
reasonable  ground,  ordered  the  house  to  he  ptdled.  The 
policemen  at  once  entered  the  house,  and  found  the  plaintiff 
an  inmate  and  abiding  therein.  The  evidence  tends  to  show 
that  she  was  its  proprietor.  The  authority  of  conservators 
of  the  public  peace  to  make  arrests  in  such  cases  should  be 
liberally  construed  and  upheld,  but  always  at  the  risk  that 
they  will  be  liable  if  it  be  misused  or  abused.  People  v. 
Bartz,  53  Mich.  493;  Ballard  v.  StaU,  43  Ohio  St.  340; 
O*  Connor  v.  Buchliny  59  N.  H.  589;  State  v.  RvsseUy  Houst. 
Cr.  Gas.  122. 
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For  theae  reasons^  we  think  there  mnst  be  a  new  trial.  The 
order  setting  aside  the  release  appears  to  hare  been  war- 
ranted by  the  facts,  and  should  be  affirmed.  The  appeal 
from  the  order  refusing  a  new  trial  cannot  be  sustained. 
The  order  was  not  appealable.    Laws  of  1895,  ch.  212. 

By  the  Gov/rU —  The  order  setting  aside  the  release^  ap- 
pealed from,  is  affirmed;  the  judgment  of  the  superior  court 
is  reversed,  and  the  cause  remanded  for  a  new  trial;  and 
the  appeal  from  the  order  refusing  a  new  trial  is  dismissed. 


Baillib,  Bespondent,  vs.  Stbphbnsoit  and  others,  imp.,  Ap- 
pellants. 

FdJTUaryS6^Marchie,t897, 

Oamishment:  Equitable  asHgnment 

An  agreement  by  a  mortgagee  of  lands  to  discontinue  foreclosure 
proceedings  commenced  by  him,  in  consideration  that  the  mort- 
gagor should  turn  over  to  him  the  rents  of  such  lands  to  be  ap- 
plied on  the  debty  in  pursuance  of  which  such  foreclosure  was 
discontinued,  and  the  mortgagor  directed  his  agents  for  the  col- 
lection of  the  rents  to  pay  over  the  same  to  the  mortgagee  when 
coUected,  and  they  credited  such  rents  to  the  mortgagee  on  their 
books,  is  held  to  constitute  a  valid  equitable  assignment  of  such 
renter  and  they  were  not  subject  to  garnishment  in  the  hands  of 
the  agents  in  favor  of  a  judgment  creditor  of  the  mortgagor. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Ohables  Smith,  Judge.    JReversed. 

The  defendant  Dobie  was  indebted  to  the  Zand  dk  River 
Improvement  Compcmy^  in  a  large  sum,  on  purchase-money 
notes,  mortgages,  and  land  contracts.  Foreclosure  proceed- 
ings were  pending.  The  lands  were  improved  and  occupied 
by  tenants.  Dobie  made  an  arrangement  with  the  Land  <& 
Lnjprovem^nt  Company  whereby  the  improvement  company 
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agreed  to  discontinue  the  foreclosure  proceedings,  and  Dobie 
agreed  to  apply  the  rents  upon  the  indebtedness.  The  im- 
provement company  discontinued  the  foreclosure  proceed- 
ings, and  Dobie  instructed  his  agents,  IJpham  &  Stephenson, 
to  pay  over  his  rents,  when  collected,  to  the  improvement 
company.  Under  Dobie's  orders,  Upham  &  Stephenson 
opened  a  new  account  in  their  books,  wherein  they  credited 
the  improvement  company  with  the  rents  which  they  col- 
lected for  Dobie.  They  had  in  hand,  not  yet  paid  over, 
$216.60  of  such  rents,  at  the  time  of  the  commencement  of 
this  action.  The  plaintiff  had  a  judgment  against  Dobie  and 
Currie.  She  issued  an  execution,  and  garnished  Upham  & 
Stephenson,  in  aid  of  the  execution.  The  Land  <&  Ri/oer  Im- 
provement Company  was  interpleaded,  for  the  reason  that  it 
claimed  to  be  the  owner  of  the  fund.  Judgment  was  given 
for  the  plaintiff  against  the  garnishees  and  the  improvement 
company,  from  which  this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  F.  W.  Dotoner^ 
Jr.j  and  Lyman  T.  Powell^  attorneys,  with  Spocner^  San- 
bornj  Kerr  <&  Spooner^  of  counsel,  and  a  supplemental  brief 
by  SpooneTy  Sa/nhom  <&  SpooneTy  of  counsel,  and  oral  argu- 
ment by  A.  L.  Sanborn. 

Yate  H.  V.  Oa/rdy  for  the  respondent,  argued,  inter  dUa, 
that  the  transaction  lacked  the  essential  characteristics  of 
an  assignment  of  the  rents,  and  left  them  still  under  the  con- 
trol of  the  mortgagor,  so  that  if  lost  the  loss  would  have 
been  his.  Christmae  v.  EueseUy  14  "Wall.  69;  Christmas e 
AdnCr  v.  Oriawold^  8  Ohio  St.  658;  McEmen  v.  Brewstery 
17  Hun,  228 ;  Papineau  v.  NaumJceag  S.  O.  Co.  126  Mass. 
372;  Hodick  v.  Oanddly  1  De  Gex,  M.  &  G.  763,  778;  Put^ 
nam  Sa/o.  Bank  v.  BeaZy  54  Fed.  Rep.  577;  EverdeU  t>.  S,  <& 
F.  du  L.  JR,  Co.  41  Wis.  395,  403.  That  the  mortgagee  dis- 
continued the  foreclosure,  and  the  rent  moneys  were  cred- 
ited to  him  on  the  agent's  books,  gave  him  no  title  to  any 
specific  funds.    Arrears  of  rent  are  not  a  choee  in  action 
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and  cannot  be  transferred  except  by  writing.    Dema/reH  v. 
WiOardy  8  Cow.  206,  211;  Wood,  Landlord  &  T.  §  454:. 

Newman,  J.  The  question  in  this  case  is,  Whose  were  the 
moneys  which  were  in  the  hands  of  Upham  &  Stephenson? 
Were  they  Dobie's  moneys,  or  did  they  belong  to  the  Lcmd 
(&  River  Improvement  Company  t  The  proper  answer  to  this 
question  depends  upon  whether  the  transaction  amounted, 
in  equity,  to  an  assignment  of  the  fund  to  the  improvement 
company.  It,  in  the  final  analysis,  all  depends  on  the  in- 
tention of  the  parties.  If  they  intended  it  to  be  an  assign- 
ment of  the  fund,  equity  will  so  treat  it.  In  order  to  con- 
stitute an  assignment  in  equity  of  a  debt  or  chose  in  action, 
no  particular  form  is  necessary.  Any  order,  writing,  or  act 
which  makes  an  appropriation  of  the  fund  amounts  to  an 
equitable  assignment  of  the  fund.  No  writing  is  necessary. 
It  may  be  by  parol  as  well  as  by  deed.  It  is  sufficient  if  it 
amounts  to  a  distinct  appropriation  of  the  fund  by  the 
debtor,  and  an  agreement  that  the  creditor  shall  be  paid  out 
of  it.  It  may  be  either  by  giving  an  order,  or  by  transfer- 
ring the  fund  in  such  a  manner  that  the  holder  of  the  fund 
is  authorized  to  pay  the  amount  directly  to  the  creditor, 
without  the  further  intervention  of  the  debtor.  Willard, 
Eq.  Jur.  (2d  ed.),  463;  Kingman  v.  PerkinSj  105  Mass.  Ill; 
James  v.  Newton^  142  Mass.  366;  Holbrooh  v.  Payne^  151 
Mass.  383;  Trist  v.  Child,  21  Wall.  441;  Peugh  v.  Porter, 
112  U.  S.  737.  Such  an  assignment  will  be  upheld  in  equity 
if  it  assigns  a  part  only  of  the  fund,  and  without  the  con- 
sent of  the  debtor  (Jinnee  v.  Newton,  supra),  and  although 
made  before  the  creation  of  the  fund  {Peugh  v.  Porter, 
supra\  and  will  be  good  against  garnishment  (Willard,  Eq. 
Jur.  464;  Kingman  v.  Perkins,  supra).  Dobie  made  a  dis- 
tinct appropriation  of  this  fund,  and  directed  it  to  be  paid 
to  the  Zand  <&  River  Improvement  Company.  Upham  & 
Stephenson  were  authorized  to  pay  it  over  to  the  improve- 
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ment  company  without  the  further  intervention  of  Dobie. 
The  transaction  was  an  equitable  assignment  of  the  fund, 
And  the  moneys  belonged  to  the  Land  <&  Hiver  Improve- 
ment Company.  Upham  &  Stephenson  were  not  liable  to 
garnishment  at  plaintiff's  suit. 

JBy  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  cause  remanded  with 
directions  to  give  judgment  for  the  garnishees,  dismissing  the 
action,  and  in  favor  of  the  Zand  <&  Bvoer  Improvement  Com- 
pany  for  the  fund. 


HiNz,  Appellant,  vs.  Van  Dusen  and  others,  Eespondents. 

Febniary  26 — March  16, 1897. 
Appeal:  Review  of  referee^  s  rulings:  Insolvent  corporation,  action  against 

1.  In  order  to  bring  up  for  review  in  the  supreme  oourt  exoeptions  to 

the  rulings  of  a  referee  on  the  admission  of  evidence,  they  must 
be  renewed  in  the  circuit  court  upon  the  motion  to  confirm  or  set 
aside  the  referee's  report,  and  the  exceptions  to  the  rulings  of  that 
court  thereon  be  preserved  in  the  bill  of  exception& 

2.  The  findings  of  fact  of  a  referee  will  not  be  disturbed  on  appeal, 

unless  against  the  clear  preponderance  of  evidence. 

3.  To  sustain  an  action  by  a  creditor  against  a  corporation,  its  direct- 

ors, and  some  of  its  stockholders,  to  impeach  a  mortgage  given  by 
such  directors,  as  being  fraudulently  given  for  the  purpose  of  se- 
curing to  themselves  preferences  over  other  creditors,  the  plaint- 
iff must  show  that  the  corporation  was  insolvent  at  the  time  it 
was  given,  or  that  such  directors  knew  that  suspension  was  im- 
pending. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  A.  J.  Yinje,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  plaintiff  as  a  stockholder  and 
•director  of  the  Fifield  Manufacturing  Company^  a  corpora- 
tion, against  such  corporation  and  against  George  W.  Van 
Dueen^  0.  D.  Van  Duaeny  F.  D.  Arnold^  and  G.  0.  Van 
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Duseriy  stookholders  and  directors  of  such  corporation,  for 
equitable  relief  from  alleged  fraudulent  conduct  on  the  part 
of  said  defendant  stockholders  and  directors,  having  for  its 
purpose  to  cheat  and  defraud  the  corporation,  and  particu- 
larl}'  plaintiff  as  a  stockholder  and  creditor  thereof.  Issue 
was  joined  in  the  action  by  the  separate  answers  of  0.  D. 
Tan  Dusen  and  O.  TT.  Vcm  Duaen  and  the  joint  answer  of 
O.  0.  Van  Dusen  and  F.  D.  Arnold.  The  cause  was  re- 
ferred to  a  referee  to  hear,  try,  and  determine,  and  such  pro- 
ceedings were  thereafter  duly  had  that  such  referee  filed  hia 
findings  of  fact  and  conclusions  of  law,  to  which  plaintiff' 
seasonably  filed  exceptions.  Thereafter  a  motion  was  duly 
made  on  the  part  of  the  plaintiff  to  set  aside  or  modify  the 
report  of  the  referee,  and  a  motion  was  made  on  the  part  of 
defendants  to  confirm  such  report,  and  for  judgment  in  ac- 
cordance therewith.  The  former  motion  was  denied,  and 
the  latter  granted.  An  order  was  accordingly  entered,  to 
which  plaintiff  filed  written  exceptions  on  the  21st  day  of 
June,  1896.     . 

The  findings  of  the  referee  are  in  substance  as  follows: 
(1)  Since  the  26th  day  of  December,  1889,  0.  D.  Van  Dusen^ 
F.  D.  Arnold^  O.  0.  Van  Dttsen^  and  plaintiff  have  been 
stockholders  and  directors,  and  have  managed  the  affairs,  of 
the  defendant  corporation.  (2)  Plaintiff  was  treasurer  from 
the  26th  day  of  December,  1889,  to  the  7th  day  of  May, 
1891,  but  was  not  permitted  to  receive  and  disburse  the 
moneys  of  the  corporation ;  but  the  same  were  used  by  the 
other  oflSicers  of  the  corporation  for  its  proper  use  and  ben- 
efit. (3)  The  charge,  contained  in  the  complaint,  that  money 
was  fraudulently  credited  to  defendants  0.  D.  and  G,  0.  Van 
Dusen  and  F.  D.  Arnold  is  not  proven.  (4)  O.  0.  Van  Dusen 
used  the  planing  mill  belonging  to  the  corporation  for  his 
personal  benefit  during  the  winter  of  1892  and  1893,  but  it 
was  by  an  agreement  with  the  corporation,  and  for  a  suffi- 
cient consideration.    (5)  On  the  20th  day  of  February,  1893^ 
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the  corporation  owned  unincumbered  real  estate  and  per- 
sonal property  to  the  value  of  $100,000.  (6)  On  said  day^ 
at  a  meeting  of  the  directors  of  the  company,  including 
plaintiff,  a  partial  statement  of  the  indebtedness  of  the  cor- 
poration, amounting  to  $63,048.4:1,  was  exhibited;  and  it 
was  then  determined,  plaintiff  only  voting  "  No,"  that  the 
corporation  should  mortgage  its  real  estate  to  Oeorge  W. 
Van  Dugen  for  such  amount  as  he  was  willing  to  pay  of 
the  corporation  indebtedness.  The  company  then  owed^ 
tftaong  others,  O.  W.  Van  Dusen  $13,289.86,  and  0.  J).  Van 
Dusen  $18,020.20.  A  six-months  note  of  the  corporation 
for  $63,048.41,  secured  by  mortgage  on  its  real  estate,  was- 
then  made  and  delivered  to  O.  W.  Van  Dusen^  whereupon 
he  credited  the  company  with  its  debt  to  him,  and  0,  D,  Van 
Dv^en  with  the  debt  of  the  corporation  to  him,  charging 
both  such  debts  against  such  note  and  mortgage.  He  then 
paid  other  indebtedness  of  the  company  to  the  amount  of 
$30,698.97.  (7)  All  the  above-mentioned  transactions  were 
pursuant  to  a  resolution  of  the  board  of  directors  of  the 
company  authorizing  the  same,  and  all  the  indebtedness 
thereby  funded  into  the  said  note  and  mortgage  was  just. 
(8)  In  September,  1893,  an  action  to  foreclose  such  mort- 
gage was  begun,  in  which  plaintiff  appeared.  Judgment 
therein  by  default  was  rendered  October  16, 1893.  (9)  A  chat- 
tel mortgage  mentioned  in  the  complaint  was  executed  in 
good  faith  to  the  holder  of  the  other  mortgage.  It  covered 
property  necessarily  belonging  to  the  mill  qn  the  lands  cov- 
ered by  the  first  mortgage,  and  was  in  fact  included  in  such 
mortgage.  (10)  An  unintentional  mistake  of  $1,039.38  was 
made  in  favor  of  O.  W.  Van  Dusen  in  computing  the  amount 
of  money  advanced  by  him  to  the  corporation  on  the  note 
and  mortgage,  which  error  was  corrected  by  an  indorse- 
ment on  the  foreclosure  judgment.  The  amount  due  at 
the  time  of  the  rendition  of  such  judgment  was  $64,733.82. 
(11)  On  December  81,  1893,  O.  W.  Van  Dusen  sued  plaintiff 


Digitized  by 


Google 


606  SUPEEME  OOUET  OF  WISCONSIN.  [95 

Hinz  vs.  Van  Dusen  and  others. 

to  recover  of  him  as  indorser  on  An  $8,000  note  of  the  cor- 
poration given  September  16, 1891,  payable  to  the  order  of 
F.  G.  Bigelow  in  sixty  days  after  date.  Such  note  was  not 
included  in  the  corporation  indebtedness  0.  W.  Van  Dusen 
agreed  to  pay  on  account  of  the  loan  of  February  20, 1893. 
(12)  The  capital  stock  of  the  corporation  is  $100,000,  of 
which  0,  D.  Ycm  Dus&n  owns  $50,000,  and  has  paid  thereon 
$25,000;  plaintiff  owns  $25,000,  upon  which  he  has  paid 
$5,000;  G.  0.  Vcm  Dusen  owns  $12,600,  upon  which  he  has 
paid  $2,000;  F.  D.  Arnold  owns  $12,500,  upon  which  he  has 
paid  $2,000. 

The  conclusion  of  law  was  that  the  defendants  were  en- 
titled to  a  judgment  dismissing  the  complaint,  with  costs. 
Judgment  was  accordingly  entered  February  6, 1896,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Hooper  <&  Hooper^ 
and  oral  argument  by  B.  Hooper. 

D.  IZoyd  Jonee^  for  the  respondents. 

Mabshall,  jr.  Error  is  assigned  in  that  the  referee  ex- 
cluded evidence  offered  by  the  appellant  material  to  the 
issues.  We  fail  to  find  that  the  exceptions  to  the  rulings 
excluding  such  evidence,  made  before  the  referee,  were  re- 
newed on  the  motion  to  confirm  the  report,  or  otherwise; 
hence  the  questions  raised  by  such  alleged  errors  are  not 
before  us  for  review.  The  objections  taken  before  the  ref- 
eree should  have  been  renewed  on  the  motion  to  confirm  or 
iset  aside  the  report,  and  the  exceptions  to  the  rulings  on 
8U(5h  objections,  so  renewed,  preserved  in  the  bill  of  excep- 
tions. The  rule  that  in  no  other  way  can  a  review  of  such 
rulings  be  obtained  has  been  long  established.  McDonnell  v. 
Schricker,  44:  Wis.  327;  Oillanh  v.  Stephenson,  30  Wis.  156. 

Error  is  assigned  on  the  refusal  of  the  referee  to  make 
findings  as  requested,  but  we  fail  to  find  that  any  exceptions 
were  taken  to  such  refusal,  though  appellant  is  not  prejudiced 
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by  snch  failure,  as  substantially  all  the  questions  that  would 
thereby  be  raised  are  presented  by  exceptions  to  the  findings 
of  fact  that  were  made.  A  large  number  of  such  exceptions 
were  filed,  all  of  which  have  received  attention,  but,  under 
the  well-established  rule  that  findings  of  fact  cannot  be  dis- 
turbed unless  against  the  .clear  preponderance  of  the  evi- 
dence, no  reason  appears  to  justify  interference  with  the 
conclusions  of  the  trial  court  in  that  regard.  There  appears 
to  be  considerable  evidence  upon  which  each  of  such  find- 
ings could  be  reasonably  made;  therefore  they  must  stand. 
Nicholson  V.  Coleman^  -90  Wis.  639 ;  Bacon  v.  BacoUj  33  Wis. 
147;  Tollman  v.  Fitch,  49  Wis.  197;  McDonald  v.  Kelly's 
Estate,  70  Wis.  108. 

The  exceptions  to  the  conclusions  of  law  raise  but  one 
question  which  requires  consideration  in  this  opinion,  and 
that  is  whether,  under  the  circumstances  existing  on  the 
20th  day  of  February,  1893,  when  the  proceedings  were  had 
whereby  0.  D,  Van  Dusen  and  F.  D.  Arnold  were  paid  the 
indebtedness  which  the  corporation  owed  them,  such  pro- 
ceedings were  void  as  to  the  appellant,  who  was  then  liable 
on  the  $8,000  note.  The  appellant's  counsel  insists  that  the 
conclusion  of  the  trial  court  should  have  been  in  the  aflBrm- 
ative,  under  the  rule  that  the  directors  of  an  insolvent  cor- 
poration cannot  prefer  themselves  over  other  creditors.  The 
rule  itself  is  questioned  by  respondents'  counsel;  but,  while 
there  are  authorities  of  the  highest  respectability  against  as 
Well  as  in  favor  of  it,  that  subject  is  not  open  to  discussion 
in  this  court.  Such  subject  has  received  consideration  in 
several  instances,  and  with  the  result  that  the  doctrine  is 
well  established  here  that  the  directors  of  an  insolvent  cor- 
poration cannot  lawfully  prefer  themselves  over  its  general 
creditors.  Haywood  v.  Lincoln  L.  Co.  64  Wis.  639;  First 
Nat.  Bamk  v.  Knowles,  67  Wis.  373;  Ford  t?.  Plankinton 
Bank,  87  Wis.  363.    While  the  mere  fact  of  insolvency  does 
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not  have  the  effect  to  convert  the  assets  of  the  corporation 
in  the  hands  of  its  directors  into  a  trust  fund  for  creditors,, 
so  as  to  prevent  a  diligent  creditor  from  proceeding  in  an 
adversary  way  to  collect  his  debt  by  the  ordinary  processes 
of  law,  and  thereby  gain  a  preference  over  other  creditors 
{Ballin  V.  Merchants^  JSxch.  Banky  89  Wis.  278 ;  Ford  v.  HiU^ 
92  Wis.  188),  the  directors  of  the  corporation,  under  such 
circumstances,  cannot,  by  contracts  with  themselves,  or  with 
others  for  their  benefit,  obtain  a  preference  by  payment  of 
the  claims  due  them,  or  due  to  others,  for  the  payment  of 
which  they  are  responsible  as  indorsers  or  guarantors.  So 
far  the  contention  of  appellant's  counsel  must  be  sustained,, 
but  whether  the  principle  involved  can  be  invoked  for  the 
benefit  of  appellant  under  the' facts  of  this  case  is  quite  an- 
other question.  The  fact  of  insolvency  was  not  found  by 
the  referee.  Though  counsel  for  the  appellant  present  the 
appeal  upon  the  theory  that  such  fact  appears,  it  was  neither 
found,  nor  was  the  court  requested  to  so  find,  nor  is  there 
any  exception  to  the  failure  of  the  court  to  find  on  that 
question.  Obviously,  the  rule  for  which  the  counsel  contend 
has  no  application  unless  all  the  facts  exist  requisite  to  such 
application.  Insolvency  of  the  corporation  is  absolutely 
essential.  Without  that  the  directors  are  trustees  for  the 
stockholders  primarily,  and  may  in  good  faith  pay  a  hcna 
fide  indebtedness  to  themselves,  or  may  secure  such  indebt- 
edness by  a  mortgage  upon  the  corporate  property  or  other- 
wise. It  is  when  a  corporation  ceases  to  be  a  going  insti- 
tution, or  its  business  is  in  such  shape  that  its  directors- 
know,  or  ought  to  know,  that  suspension  is  impending,  that 
its  assets  in  the  hands  of  such  directors  become,  by  equitable 
conversion,  a  trust  fund  for  the  benefit  of  its  general  cred- 
itors, so  that,  if  such  directors  prefer  themselves  over  such 
general  creditors,  such  action  constitutes  a  fraud  in  law,  and 
equity  will  compel  them  to  make  restitution  of  all  property 
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thereby  diverted  to  their  personal  benefit  to  the  prejudice 
ot  such  creditors.  Beach  v.  Miller^  130  111.  162;  Hophina^ 
Appeal,  90  Pa.  St.  69. 

It  follows  from  the  foregoing  that  the  facts  found  are  not 
suflScient  to  enable  appellant  in  equity  to  impeach  the  mort- 
age given  to  0.  W.  Van  Dusen  to  secure  the  loan,  whereby 
O.  D.  Van  Buaen  and  F.  D.  Arnold  were  paid.  Moreover, 
the  facts  found  sufficiently  show  that  the  corporation  was 
solvent  on  the  20th  day  of  February,  1893,  and  that  there  is 
no  equity  in  appellant's  bill.  The  total  indebtedness  on  that 
day,  so  far  as  appears  from  the  evidence  and  the  findings,  in 
addition  to  the  indebtedness  paid  out  of  the  loan  covered  by 
the  mortgage  to  O.  W.  Van  Dueen,  was  the  $8,000  note,  and 
interest  thereon,  for  which  appellant  is  responsible,  and  about 
$4,000  due  to  the  Price  County  Bank.  There  were  assets, 
not  affected  by  the  mortgage,  of  $66^000  unpaid  on  capital 
stock,  $16,000  of  which  presumably  was  due,  as  it  required 
payment  of  that  amount  by  appellant,  O.  0.  Van  Duaen,  and 
JF.  D.  Arnold^  to  make  the  amount  paid  upon  their  stock 
equal  the  amount  paid  upon  the  stock  held  by  0.  D.  Van 
Dueen.  Such  payment  would  furnish  an  ample  sum  out  of 
which  to  discharge  the  $8,000  note  and  the  $4,000  due  to  the 
Price  County  Bank.  This  situation  of  affairs  leads  to  the 
conclusion  that  in  a  winding  up  of  the  affairs  of  the  corpo- 
ration appellant  would  be  liable  on  his  stock  in  excess  of  the 
liability  of  0.  D.  Van  Dusen  in  a  sum  equal  to  or  in,  excess 
of  the  indebtedness  on  the  $8,000  note,  which  indebtedness 
is  his  sole  reliance  to  give  him  standing  in  a  court  of  equity. 
It  follows,  therefore,  that  it  does  not  appear  from  the  find- 
ings of  fact  or  the  evidence  that  the  corporation  was  insolv- 
ent at  the  time  the  debt  to  0.  2>.  Van  Dusen  was  paid,  and 
that  appellant  has  no  ground  for  complaint  in  a  court  of 
equity;  hence  the  judgment  of  the  circuit  court^  dismissing 
the  complaint,  must  be  affirmed. 

By  the  Court. —  Judgment  affirmed. 
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Williams,  Respondent,  vs.  Hoehle,  Appellant 

Felfruary  96 —March  16, 1897. 

Be^levin:  Antenuptial  gift:  Inatructiona:  Waiver. 

1.  To  i)ermit  a  plaintiff  in  replevin  to  waive  and  withdraw  his  claim 
for  damages  for  the  detention  of  the  property  replevied,  after  the 
case  has  been  submitted  to  the  jury,  does  not  effect  any  substan- 
tial right  of  the  defendant^  and  is  not  reversible  error. 

2L  a  verdict  for  the  plaintiff  in  replevin  for  a  piano^  claimed  by  her 
as  an  antenuptial  gift  from  her  husband,  is  held  to  be  sustained  by 
evidence  that  some  two  weeks  before  their  marriage,  she  being  at 
his  office,  he  told  her  that  he  had  bought  her  a  present  and  asked 
her  to  guess  what  it  was,  and  just  then  a  man  came  with  the 
piano  and  placed  it  in  the  room,  and  from  that  time  they  had  both 
treated  it  as  her& 

&  In  this  case,  it  was  not  error  for  the  court  to  charge  the  jury  to  the 
effect  that  the  transaction  on  which  the  plaintiff  based  her  claim 
to  the  piano  was  not  strictly  one  between  husband  and  wife,  yet 
the  same  principle  prevails  as  if  they  had  been;  such  instruction 
being  favorable  to  the  appellant 

4*  An  instruction  to  the  effect  that  the  jury  must  take  the  testimony 
as  it  was, —  credible  and  false, — and  if  they  found  the  burden  of 
proof  in  favor  of  the  plaintiff,  they  must  find  for  her,— the  words 
burden  of  proof  being  evidently  used  through  inadvertence  in- 
stead ot  preponderance  of  evidence, — is  Tield  not  calculated  to  have 
misled  the  jury  to  the  prejudice  of  the  appellant 

6.  An  instruction  that  possession  **  for  certain  purposes  makes  a  prima 
facie  ownership,"  and  that  the  jury  should  consider  that  fact 
with  the  other  evidence  and  give  it  such  force  as  it  ought  to  have 
in  reaching  a  conclusion,  is  Jield  to  have  been  favorable  to  the  ap- 
pellant 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Charles  Smpth,  Judge.    Affirmed. 

The  case  is  fully  stated  in  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Joh/n  Brennauj  and  for  the  respondent  on  that  of  A.  C. 
Titus. 

Counsel  for  the  appellant  argued  that  there  was  no  per- 
fected gift  of  the  piano  to  the  plaintiff  because  there  was  no 
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delivery.  Wilson  v.  Carpenterj  17  Wis.  512,  516;  Crook  v. 
First  Ifoit.  Bcmky  83  id.  30,  36.  Delivery  after  marriage 
could  not  render  it  valid,  being  then  from  husband  to  wife. 
Sec.  2324,  E.  S.;  Carpenter  v.  Tatro,  86  Wis.  297,  301.  A 
mere  intention  to  make  a  gift  is  not  sufficient  without  an 
execution  and  ac<^eptance.    Thornton,  Gifts,  §§  72,  73. 

Cassoday,  0.  J.  This  in  an  action  of  replevin  to  recover 
possession  of  a  piano  which  the  plaintiff  claims  was  given  to 
her  by  Dr.  F.  P.  Williams  about  two  weeks  before  they  were 
married.  The  defendant,  as  sheriff,  justified  the  taking 
and  detention  of  the  piano,  April  16,  1895,  under  an  execu- 
tion issued  on  a  judgment  rendered  against  Dr.  F.  P.  Will- 
iams, February  23, 1894,  in  favor  of  one  Julia  Peterson.  At 
the  close  of  the  trial  the  jury  returned  into  court,  aud  asked 
if  they  could  give  a  verdict  for  the  return  of  the  piano  and 
not  give  damages.  Thereupon  the  plaintiff's  counsel,  in  the 
absence  of  the  defendant  s  counsel,  withdrew  from  the  con- 
sideration of  the  jury  the  demand  for  damages;  and  the 
court  then  stated  to  the  jury  that  ^'  by  consent  of  counsel 
the  request  made  for  damages  for  the  use  of  the  piano  is 
withdrawn  from  the  case,  so  that  will  not  be  for  you  to  con- 
sider." The  jury  again  retired,  and  returned  a  verdict  to 
the  effect  that  they  found  for  the  plaintiff;  that  she  is  and 
was  at  the  time  of  the  commencement  of  this  action  the 
owner  and  entitled  to  the  possession  of  the  property  in  issue; 
that  it  was  unjustly  detained  by  the  defendant;  that  the 
value  thereof  was  $150 ;  and  the  following  portion  of  the 
verdict  stricken  out  by  drawing  a  lead-pencil  mark  through 
the  same  after  they  had  inserted  therein  as  damages  $25,  to 
wit,  "  That  the  plaintiff's  damages  by  reason  of  the  deten- 
tion thereof  is  $25."  The  court  refused  to  set  aside  the  ver- 
dict and  grant  a  new  triaL  From  the  judgment  entered 
thereon  accordingly  in  favor  of  the  plaintiff,  with  costs,  the 
defendant  brings  this  appeal 
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There  is  evidence  tending  to  show  that  about  two  weeks 
before  the  plaintiff  married  Dr.  Williams,  in  1891,  she  was 
at  his  room,  and  he  stated  to  her  that  he  had  bought  her  a 
present,  and  asked  her  to  guess  what  it  was;  that  just  then 
«  man  came  with  the  piano,  and  placed  it  in  his  room;  and 
that  she  and  he  had  both  treated  it  as  her  piano  ever  since. 
We  think  there  is  evidence  sufficient  to  sustain  the  verdict. 
Kellogg  v.  AdamSj  51  Wis.  188;  Second  Nat.  Bank  v.  Mer- 
rill^ 81  Wis.  142, 148.  Besides,  there  is  no  certificate  that 
the  bill  of  exceptions  contains  all  the  evidence,  and  hence 
the  verdict  is  a  verity. 

There  is  no  error  in  charging  the  jury  to  the  effect  that 
the  transaction  upon  which  the  plaintiff  bases  her  claim  to 
the  piano  was  not,  strictly  speaking,  a  transaction  between 
ihusband  and  wife,  but  that  ^^  the  same  principle  of  law  pre- 
vails that  would  if  they  were  husband  and  wife."  It  is 
enough  to  say  that  this  instruction  is  prejudicial  to  the 
plaintiff  and  favorable  to  the  defendant.  The  same  is  true 
•as  to  the  portion  of  the  charge  to  the  effect  that  the  jury 
must  take  the  testimony  as  it  was, —  credible  and  false;  that, 
if  they  found  th^  burden  of  proof  in  favor  of  the  plaintiff, 
then  they  must  find  a  verdict  in  her  favor.  She  was  the 
principal  witness.  The  words  in  italics  were  manifestly  used 
by  inadvertence.  The  court  ha.d  already  charged  that  the 
burden  of  proof  was  on  her  to  show  that  the  property  was 
hers.  The  court  manifestly  meant  to  say  that,  if  they  found 
the  weight  or  preponderance  of  the  evidence  in  favor  of  the 
plaintiff,  then  they  must  find  in  her  favor.  This  may  have 
been  an  inaccurate  expression,  but  we  do  not  think  the  jury 
could  have  been  misled  to  the  prejudice  of  the  defendant. 
R.  S.  sec.  2829.  The  charge  to  the  effect  that  possession 
•"  for  certain  purposes  makes  a  prima  facie  case  of  owner- 
ship,** and  then  directing  the  jury  to  consider  that  fact  with 
the  other  evidence  in  the  case,  and  give  it  such  force  as  it 
ought  to  have  in  reaching  a  conclusion,  was  certainly  favor- 
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able  to  the  defendant.  The  defendant  was  not  aggrieved 
by  the  fact  that  the  plaintiff  withdrew  or  waived  all  claim 
for  damages  for  the  detention  of  the  piano.  It  did  not  affect 
any  substantial  right  of  the  defendant,  and  hence  is  not  re- 
versible error.    R.  8.  sec.  2829. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 


Carmeb  and  another,  Administrators,  Appellants,  vs.  Cm-  ^,5-5^- 
OAGO,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com-  Igg  ^^ 
PANT,  Respondent.  liol  1^' 

Febnuiry  £6  —  JIfarcA  16, 1897. 

Negligence:  Injury  to  child  when  crossing  railroad. 

In  an  action  against  a  railroad  company  for  causing  the  death  of 
an  eight-7ea]>old  boy  by  negligence,  there  was  evidence  that  at 
the  place  where  he  was  kiUed  there  was  a  space  between  the 
tracks  which  was  much  used  by  children  for  play  grounds,  and  a 
crossing  over  its  three  tracks  constructed  and  planked  by  the  rail- 
road company,  which  was  almost  constantly  used  by  the  people, 
young  and  old,  to  pass  from  one  side  of  the  village  to  the  other, 
and  they  frequently  crawled  under  or  climbed  over  trains  stand- 
ing there,  without  objection  by  the  employees  of  the  company; 
and  that  on  the  day  such  child  was  killed  a  long  freight  train  had 
been  standing  over  such  crossing  for  nearly  an  hour,  when  he  at- 
tempted to  climb  between  the  cars  for  the  purpose  of  going  home, 
and  the  train  started  and  killed  him,  no  trainman  seeing  him, — 
and  there  was  conflicting  evidence  in  respect  to  signals.  Held, 
that  the  questions  of  negligence  on  the  part  of  the  defendant  and 
contributory  negligence  on  the  part  of  the  boy  were  for  the  jury 
to  determine. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Chables  Smith,  Judge.    Heversed. 

The  plaintiffs'  intestate,  a  boy  eight  and  one-half  years  of 
SLgdy  was  run  over  and  killed  b^  a  freight  train  operated  by 
Vol.  95—88 
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the  defendant  at  the  village  of  Hawthorne,  November  11, 
1892;  and  this  action  is  brought  by  the  admihistrators  of 
his  estate,  ander  the  statute,  to  recover  damages  therefor. 
There  was  little  dispute  upon  the  trial  as  to  the  facts. 

The  village  in  question  is  a  small  hamlet  on  the  line  of* 
defendant's  road,  containing  at  the  time  of  the  accident 
probably  between  100  and  200  inhabitants;  the  houses  be- 
ing mostly  built  along  the  railway  tracks,  which  at  this 
point  run  nearly  north  and  south.  There  were  three  tracks 
running  through  the  entire  village, —  the  main  track,  the 
side  track  on  which  cars  were  stored,  which  was  east  of  the 
main  track,  and  the  passing  track,  which  was  used  when 
trains  passed  each  other,  on  the  west  side  of,  and  about  forty 
feet  distant  from,  the  main  track.  The  two  switch  tracks 
were  about  1,000  feet  in  length.  At  about  the  middle  of 
the  switch  tracks  the  people  of  the  village  were  accustomed 
to  cross  the  three  tracks  from  one  side  of  the  village  to  the 
other  both  on  foot  and  with  teams,  and  had  been  accus- 
tomed to  so  cross  for  several  years  before  the  accident.  The 
railroad  company  had  constructed  plank  crossings  at  this 
point  over  the  main  track  and  the  east  side  track,  but  not 
over  the  passing  track.  A  highway  came  up  to  this  crossing 
on  the  east  side,  and  another  on  the  west  side,  but  no  legal 
highway  had  ever  been  laid  across  the  railroad  tracks.  About 
150  feet  north  of  this  crossing  stood  the  depot,  which  was 
between  the  main  and  passing  tracks,  and  the  most  of  the 
buildings  in  the  village  were  near  the  depot,  on  the  west 
side  of,  and  close  to,  the  passing  track.  The  people  of 
the  village  used  the  space  between  the  tracks  indiscrimi- 
nately for  crossing  the  tracks,  and  children  played  between 
the  main  track  and  the  passing  track.  The  school  house 
was  upon  the  west  side  of  the  tracks,  and  about  200  feet 
south  of  the  crossing.  The  school  children  were  about 
thirty  in  number,  about  half  of  them  coming  from  the  east 
side  of  the  village.    On  the  day  of  the  accident  the  plaint- 


Digitized  by 


Google 


Wis.]  JAinJAET  TEEM,  1897.  515 

Ganner  and  another  vs.  Chicago,  St  Paul,  Minneapolis  &  Omaha  R.  Co. 

iffs'  intestate  had  attended  the  morning  session  of  school 
with  two  other  boys.  They  got  out  of  school  a  little  before 
11  o'clock  a.  m.,  and  came  down  to  the  track,  and  found  a 
freight  train  of  twenty-eight  cars  standing  on  the  passing 
track.  They  went  south  to  the  end  of  the  train,  and  crossed 
the  track  to  the  east  side,  where  one  of  the  boys  lived,  and 
then  returned  north  to  the  crossing,  intending  to  go  to  the 
hotel  on  the  west  side  of  the  track,  where  the  intestate  was 
living  with  his  parents.  The  train  was  still  standing  on  the 
passing  track,  and  they  stopped  and  played  a  while  in  the 
forty-foot  space  between  the  passing  track  and  the  main 
track.  While  the  boys  were  here  the  intestate's  father 
climbed  through  the  standing  freight  train,  and  went  east- 
ward towards  the  mill  pond  to  scale  some  logs.  He  told 
the  intestate  to  be  careful  for  the  cars.  After  playing  for 
a  while  the  boys  started  to  climb  through  the  opening  be- 
tween two  cars  which  stood  over  the  crossing.  Just  as  they 
had  got  well  on  one  end  of  one  of  the  cars,  upon  a^  small 
platform  of  what  is  called  a  gondola  car,  the  train  started 
with  two  or  three  jerks.  The  boy  Eoscoe  was  in  the  mid- 
dle, between  his  comrades.  The  two  companions  succeeded 
in  jumping  ofF,  one  on  either  side,  but  the  intestate  was 
thrown  down  between  the  cars  and  run  over  and  killed. 

There  is  a  dispute  in  the  evidence  as  to  whether  any  sig- 
nals were  given  before  the  train  started.  No  trainman  saw 
the  boys  or  knew  of  the  accident  at  the  time.  The  freight 
train  had  stood  on  the  crossing  nearly  or  quite  fifty  minutes, 
waiting  for  the  passenger  train  from  the  north.  Upon  this 
state  of  the  evidence  a  verdict  for  the  defendant  was  directed 
and  rendered,  and  from  judgment  thereon  the  plaintiffs  ap- 
pealed. 

For  the  appellants  there  was  a  brief  by  Hetzd  <&  Smarts 
attorneys,  and  Howwrd  Van  Wyoky  of  counsel,  and  oral  argu- 
ment by  K  M.  Srruirt.  They  argued,  among  other  things, 
that  the  railroad  company,  having  treated  the  crossing  as  a 
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highway  and  invited  people  to  use  it  as  such,  was  bound 
to  exercise  the  same  care  there  as  if  it  was  a  strictly  legal 
highway.  Coultei*  v,  O.  N.  R.  Co.  5  N.  Dak.  568;  Chio<igOy 
B.  (&  Q.  R.  Co.  V.  Metcalf,  44  Neb.  848;  ZiUatram  v.  JV.  P. 
R.  Co.  20  L.  R.  A.  587;  Webb  v.  P.  <&  K.  R.  Co.  57  Me. 
117;  KeUy  v.  S.  M.  R.  Co.  28  Minn.  98;  Stewart  v.  Pa.  R. 
Co.  14  Am.  ife  Eng.  R.  Cas.  679. 

For  the  respondent  there  were  separate  briefs  by  Pcfpe  <6 
Perririy  attorneys,  and  Z.  IT.  Lu%e^  of  counsel,  and  oral  argu- 
ment by  C.  C.  Pope. 

WiNSLow,  J.  Had  the  plaintiffs'  intestate  been  an  adult 
attempting  to  climb  between  the  cars  under  the  circum- 
stances stated,  it  seems  that  he  would  have  been  guilty  of 
contributory  negligence  as  a  matter  of  law.  Flynn  v.  East- 
em  R.  Co.  83  Wis.  238.  There  is  no  such  hard  and  fast  rule, 
however,  applicable  to  children  of  the  tender  age  of  the  in- 
testate. Generally  the  question  as  to  the  degree  of  diligence 
required  of  the  child  must  be  submitted  to  the  jury.  Wlialen 
V.  C.  (&  JV.  W.  R.  Co.  75  Wis.  654.  Certainly  the  present  is 
not  a  case  where  the  court  can  say,  as  a  matter  of  law,  that 
the  child  was  guilty  of  contributory  negligence.  McVoy  v. 
Oake9^  91  Wis.  214.  Contributory  negligence  not  being 
shown  as  matter  of  law,  the  sole  question  is  whether  there 
is  proof  of  negligence  on  the  part  of  the  employees  of  the 
railway  company  sufficient  to  go  to  the  jury.  There  was 
much  proof  tending  to  show  that  the  place  where  the  boy 
was  injured  was  a  licensed  way,  within  the  decisions  of  this 
court.  There  seemed  to  be  no  substantial  dispute  on  the 
question,  but,  even  if  there  was  a  dispute,  there  was  certainly 
ample  evidence  to  require  the  submission  of  the  question  to 
the  jury.  Maeon  v.  C.y  St.  P.,  M.  <&  0.  R.  Co.  89  Wis.  156. 
Not  only  did  the  proof  tend  to  show  that  there  was  a  licensed 
way,  but  it  also  tended  strongly  to  show  that  the  entire 
space  between  the  depot  and  the  crossing,  including  the 
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tracks,  and  the  ground  between  the  tracks,  was  almost  con- 
stantly used  by  grown  persons  and  children  passing  and  re- 
passing with  the  knowledge  of  the  railway  employees,  and 
without  objection  to  such  use.  Whatever  may  be  the  law 
in  other  jurisdictions,  it  is  very  well  settled  in  this  state  that 
trains  cannot  be  operated  in  such  places  in  the  same  manner 
that  they  may  be  lawfully  operated  in  the  country.  Such  a 
state  of  facts  calls  for  the  exercise  of  some  additional  care 
in  the  movement  of  trains.  The  care  to  be  exercised  is  un- 
doubtedly that  degree  of  care  which  is  reasonably  adequate 
to  meet  and  avoid  the  dangers  which  ought  to  be  anticipated 
under  the  circumstances.  Towrdey  v.  C,  M.  <&  St.  P.  R. 
Co.  53  Wis.  626;  Whalm  v.  C.  <&  N.  W.  R.  Co.  75  Wis.  654; 
Johnson  V.  Lake  Superior  T.  <&  T.  Co.  86  Wis.  64. 

It  was  clearly  a  question  for  the  jury  in  the  present  case 
to  decide  whether  the  trainmen  ought,  in  the  exercise  of 
due  care,  to  have  anticipated  that  a  child  might  be  present 
on  the  track  or  on  the  cars  when  the  train  started,  and,  if 
so,  whether  some  greater  degree  of  care  should  have  been 
exercised  in  giving  warning  of  the  starting  of  the  train,  or 
some  greater  precaution  taken  to  guard  against  such  an  ac- 
cident. The  train  had  stood  in  that  place  for  nearly  an 
hour,  blocking  all  the  communication  between  the  two  sides 
of  the  village.  The  proof  was  ample  to  show  that  grown 
persons  and  children  frequently  crawled  under  or  climbed 
over  trains  at  that  place  under  like  circumstances.  Upon 
this  very  day  the  conductor  of  the  train  saw  children  play- 
ing between  the  tracks  and  attempting  to  ride  on  the  cars 
of  his  train  when  it  pulled  in.  The  question  whether  he 
and  his  colleagues  in  the  management  of  the  train  exercised 
that  degree  of  care  when  the  train  pulled  out  which  ought 
to  have  been  exercised,  in  view  of  the  dangers  to  be  reason- 
ably anticipated,  was  a  question  for  the  jury. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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;116      *  40  LaChapelle,  Kespondent,  vs.  Waeehousb  &  Builders'  Sop- 
^_  *  ^3  PLY  CoMPAinr,  Appellant. 

'  February  £6 — March  16, 1897. 

Conversion:  Measure  of  damages, 

1«  In  an  action  for  the  conversion  of  a  quantity  of  paving  cedar,  evi- 
dence that  the  same  was  delivered  on  defendant's  dock  for  stor- 
age; that  it  was  afterward  removed  by  defendant  to  its  yard; 
and  that  when  it  was  demanded  by  plaintiff  the  defendant  failed 
to  produce  the  same  property,  but  offered  to  deliver  some  inter- 
mixed cedar  of  inferior  quality,  is  hdd  to  sustain  a  finding  of  a 
conversion. 

2l  Paving  cedar  being  an  article  of  general  merchandise,  the  proper 
rule  of  damages  for  its  conversion  is  its  value  as  such  merchandise 
and  not  as  firewood,  and  it  is  not  error  in  an  action  for  such  con- 
version to  exclude  evidence  of  its  value  for  firewood. 

&  In  such  action,  the  exclusion  of  testimony  as  to  value  by  a  witness 
who  said  that  he  did  not  know  of  any  demand  for  paving  cedar 
for  home  use  or  anywhere,  nor  know  what  its  market  value  was 
at  the  time  it  was  converted,  could  not  prejudice  the  defendant, 
and  was  not  an  error  for  which  a  judgment  for  the  plaintiff  should 
be  reversed. 

4*  Where,  in  such  action,  the  only  evidence  as  to  the  value  of  the  prop- 
erty fixed  it  at  ten  dollars  per  cord,  it  was  not  error  for  the  court 
to  instruct  the  jury  to  allow  that  value  for  all  that  they  should 
find  had  been  converted,  with  interest  at  six  per  cent  from  the 
commencement  of  the  action. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Chaeles  Smith,  Judge.    Affirmed, 

This  was  an  action  against  the  defendant  for  the  conver- 
sion of  eighteen  double  cords  of  cedar  paving  posts,  the 
property  of  the  plaintiff,  tried  in  the  superior  court  of  Doug- 
las county.  The  complaint  alleges  that  the  defendant  was, 
at  the  several  times  mentioned,  a  foreign  corporation,  or- 
ganized and  existing  under  the  general  laws  of  Minnesota, 
doing  business  at  the  city  of  Superior,  in  Douglas  county, 
Wisconsin,  and  as  such  conducting  and  operating  a  dock  in 
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said  city,  and  that,  with  the  knowledge  and  consent  of  the 
defendant,  the  plaintiff  placed  eighteen  double  cords  of  cedar 
paving  posts,  valued  at  $18  per  cord,  on  its  dock;  and  al- 
leged the  subsequent  conversion  of  the  same  by  the  de- 
fendant. 

The  answer  was  a  general  denial,  coupled  with  a  special 
denial  that  the  defendant  was  a  foreign  corporation,  and 
alleging  that  it  is  a  Wisconsin  corporation,  doing  business 
as  such  under  its  said  corporate  name  at  Superior,  Wis- 
consin, but  denied  that  it  was  such  at  any  time  prior  to 
March  27,  189:1.  The  defendant  set  up  a  counterclaim  to 
the  effect  that  when  the  cedar  posts  were  placed  on  the 
dock,  the  dock  was  conducted  and  operated  by  the  Billings 
Hardware  Company,  which  continued  to  conduct  and  op- 
erate it  until  February  1, 1894,  when  said  company  conveyed 
and  assigned  the  said  dock,  etc.,  to  the  said  Minnesota  cor- 
poration, and  to  W.  P.  Cockey  the  accounts  and  lien  against 
the  plaintiff  for  dockage  and  storage  of  said  cedar  posts, 
upon  which  there  was  due  $52;  that  in  April,  1894,  Cockey 
assigned  said  account  to  the  defendant,  and  at  about  the  same 
time  the  said  Warehovse  <&  Builders^  Supply  Compa/ny  con- 
veyed said  dock  property  to  the  defendant,  and  it  still  owns 
the  same.  The  defendant  set  up  a  further  counterclaim  of 
$248  for  dockage  at  said  dock,  against  the  plaintiff,  of  500 
cords  of  cedar  in  1892,  when  said  dock  was  operated  part  of 
the  year  by  the  said  Minnesota  corporation  and  part  by  the 
Billings  Hardware  Company;  that  said  account  had  been 
assigned  to  the  defendant. 

The  defendant  was  named  in  the  summons  as  the  ^^  Ware- 
house  cfe  Buildera^  Supply  Gompway^^  and  the  service  ap- 
pears to  have  been  made  July  3, 1894,  on  the  said  defendant, 
by  delivering  a  copy  and  reading  the  summons  to  W.  C. 
Moss,  its  general  manager. 

At  the  trial,  the  plaintiff  gave  evidence  tending  to  show 
that  October  4, 1892,  he  put  on  the  dock  of  the  Warekovse 
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cfe  Builders^  Sitpply  Oompcmy  twenty-five  cords  of  cedar, 
and  thirty  or  thirty-five  cords  for  Kiever  &  Bnrke;  the 
twenty-five  cords  were  chopped  cedar,  and  piled  by  itself  in 
front  of  the  dock,  not  marked;  that  it  was  removed  from 
the  dock  five  or  six  days  thereafter,  without  his  knowledge 
or  consent.  It  was  admitted  that  Mr.  Cockey  was  presi- 
dent, and  Mr.  Moss  was  secretary,  of  the  defendant.  The 
witness  testified  that  he  '^  spoke  to  Mr.  Cockey  about  the 
cedar,  and  asked  him  where  he  got  his  authority  to  remove 
it  into  his  own  yard.  Told  him  it  was  mine,  and  that  there 
was  nothing  due  on  it  except  dockage.  He  said  ever3'body 
had  been  landing  cedar  on  the  dock,  and  that  he  took  it  for 
dockage.  He  said  that  any  time  I  wanted  the  cedar  it  would 
be  put  where  I  could  get  it.  I  could  have  it  by  paying  the 
dockage.  That  the  dockage  would  be  $3  a  car  load.''  And 
that  he  (witness)  told  him  that  that  would  be  all  right.  The 
spring  before  the  action  was  commenced  he  asked  Mr.  Moss 
about  the  cedar.  He  said  he  was  ready  to  return  it  if  wit- 
ness would  pay  the  dockage  of  $52.  He  told  Moss  he  would 
not  pay  that.  He  would  pay  what  was  agreed  on  and  no 
more.  That  he  told  him  he  wanted  the  cedar  or  the  price 
of  it.  He  said  he  would  do  nothing  until  he  got  $52.  He 
said  he  had  the  cedar  there,  and  would  return  it  and  all  that 
it  would  be  short  if  the  eighteen  cords  were  not  there. 
That  witness  told  him  he  would  take  it  back  if  it  was  his 
own.  That  they  went  and  looked  at  it,  and  there  was  only 
a'few  sticks  here  and  there  that  belonged  to  him.  He  said 
he  took  eighteen  cords  of  cedar,  and  was  willing  to  return 
the  same  amount  of  cedar.  That  he  told  him  he  wanted  his 
own.  The  cedar  that  was  removed  and  piled  back  there, 
and  which  he  had  delivered  on  the  dock,  was  not  the  cedar 
that  Mr.  Moss  pointed  out  to  him  as  being  his.  The  plaint- 
iff's evidence  was  corroborated  by  that  of  his  son  and  of  a 
Mr.  Thompson.  Evidence  was  given  tending  to  show  that 
the  cedar  had  been  disposed  of  to  other  parties.    Mr.  Cockey 
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testified  that  he  was  president  of  the  Wa/rehauae  dk  BuUdera* 
Supply  Company  organized,  etc.,  under  the  laws  of  ♦Minne- 
sota, and  also  of  the  Warehouse  &  Builders'  Supply  Com- 
pany organized,  etc.,  under  the  laws  of  Wisconsin,  when  the 
aotion  was  commenced.  They  were  not  two  corporations 
under  the  same  name. 

The  evidence  on  the  part  of  the  defendant  tended  to  show 
that  there  had  been  no  conversion  of  the  plaintiff's  cedar, 
and  that  the  cedar  remaining  near  the  dock,  disowned  by 
plaintiff,  was  the  cedar  he  had  landed  on  the  dock  in  Oc- 
tober, 1892;  and  it  appeared  that  the  Warehouse  cfe  Build" 
eri  Supply  Company^  June  6, 1894,  called  on  the  plaintiff  to 
pay  for  dockage  and  storage  $52  on  cedar  unloaded  on  the 
company's  property,  and  to  remove  the  same.  The  removal 
of  the  eighteen  cords  from  the  dock,  and  piling  it  in  the 
yard,  was  November  16, 1892.  Evidence  was  given  tending 
to  support  the  first  counterclaim.  As  to  the  second  coun- 
terclaim, it  appeared  substantially  that  all  the  dockage,  etc., 
therein  claimed  was  upon  cedar  landed  by  the  plaintiff  on 
the  dock  for  Eiever  &  Burke,  under  a  contract  by  which 
they  were  to  pay  the  dockage  and  storage  on  it;  and  the 
defendant  had  charged  the  same  to  them,  and  had  never 
made  any  charge  against  the  plaintiff,  or  any  claim  therefor 
against  him,  until  after  this  action  had  been  commenced ; 
that  said  cedar  was  to  become  and  be  the  property  of  Eiever 
&  Burke  as  soon  as  placed  on  the  dock.  The  defendant  put 
in  evidence  a  general  assignment  of  the  dock  bills  and  ac- 
counts, dated  January  31, 1894,  from  the  Billings  Hardware 
Company  to  W.  P.  Cockey,  and  an  assignment  of  the  same 
to  the  WareJiovse  <&  BuUder^  Supply  Company ^  dated  April 
27,  1894;  also  articles  of  incorporation  of  the  Warehouse 
&  Builders'  Supply  Company,  dated  March  26th,  and  filed 
in  the  register's  oifice  of  Douglas  county,  March  27,  1894. 
The  corporation  was  created  for  "  the  transaction  of  a  whole- 
sale and  retail  mercantile  business,"  etc. 
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The  defendant  called  as  a  witness  one  Sohwallenbach,  who 
testified  that  he  was  a  contractor,  and  had  laid  cedar  pave- 
ment, and  was  familiar  with  the  price  of  cedar  in  the  years 
1892, 1893,  and  1894;  and  asked  him  what  paving  cedar  was 
worth  in  the  city  of  Superior  in  1893.  Upon  objection,  the 
inquiry  was  excluded.  The  same  question  was  asked  as  to 
1894,  with  the  same  result,  the  objection  being  that  the 
question  should  have  been  as  to  its  market  value.  The  in- 
quiry as  to  its  market  value  was  put  in  various  ways,  with 
the  result  that  the  witness  stated  that  there  was  no  demand 
there  for  home  use,  and  it  had  no  market  value  there  for 
paving;  that  there  was  then  no  demand  for  cedar  of  any 
kind ;  that  he  did  not  know  if  there  wa«  any  demand  for 
cedar  outside  of  Superior;  he  had  not  heard  of  any.  He 
said  it  could  be  used  for  firewood,  but  this  was  stricken  out. 
He  testified  that  there  was  no  paving  being  done,  and  no 
one  had  any  occasion  for  paving  cedar,  and  he  did  not  know 
what  the  market  value  was.  He  was  asked  what  paving 
cedar  was  worth  there  in  the  spring  of  1894^  for  any  pur- 
pose, but  the  court  held  he  was  not  competent  to  testify  on 
the  subject. 

The  defendant  asked  the  court  to  direct  a  verdict  in  its 
favor,  but  the  court  refused  the  request.  The  defendant 
requested  the  court  to  give  various  instructions  to  the  num- 
ber of  fourteen,  but,  as  all  of  them  not  manifestly  improper 
or  irrelevant  were  embraced  in  the  general  charge,  it  is  not 
material  to  state  them.  The  case  was  submitted  to  the  jury 
to  find  a  general  verdict,  and  to  answer  three  questions. 
The  jury  found  for  the  plaintiff  in  the  sum  of  $166.05.  The 
questions  were  answered,  in  substance,  that  they  allowed  $18 
for  dockage  and  storage  of  the  cedar  in  question,  and  noth- 
ing for  the  dockage  of  any  other  cedar,  and  $184.05  for  con- 
version of  the  cedar  in  issue.  The  plaintiff  had  judgment 
on  the  verdict  against  the  defendant,  the  Wareh(mse  db  Build- 
eri  Supply  Compcmy  (a  corporation  duly  organized  and  ex- 
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isting  under  the  laws  of  Minnesota),  from  which  the  defend- 
ant appealed. 

Frederick  H.  Bemingtonj  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  A.  T.  Hook  and 
JET.  JET.  Oracey  and  oral  argument  by  Mr.  Rock. 

PiNKBY,  J.  The  questions  in  this  case  are,  in  the  main, 
questions  of  fact,  and  there  is  evidence  sufficient,  in  our 
judgment,  to  sustain  the  findings  of  the  jury. 

1.  The  defendant,  the  Warehouee  <&  Builders*  Supply  Com- 
pany^  was  sued  \>y  that  name  only,  and  the  complaint  was 
against  that  corporation  "  as  organized  and  existing  under 
the  laws  of  Minnesota,"  and  doing  business  as  such  in  the 
city  of  Superior.  The  judgment  is  against  it  as  such  corpo- 
ration. There  is  nothing  in  the  record  indicative  of  a  pur- 
pose or  intention  of  suing  the  Wisconsin  corporation  of  that 
name.  The  defendant,  "  Wa/rehovse  <&  Builders^  Supply 
Compawy^'*  for  answer  to  the  complaint,  denies  all  the  alle•^ 
gations  of  the  complaint,  except  those  expressly  admitted, 
and  then  the  defendant  proceeds  to  claim  that  it  was  an  en- 
tirely different  person  from  the  Minnesota  corporation  and 
makes  a  defense  on  that  basis,  and  makes  defenses  at  the 
same  time,  and  in  the  opening  part  of  the  answer,  against 
the  claims  set  forth  against  the  Minnesota  corporation.  The 
court  seems  to  have  considered  that  the  defendant  was  a 
Minnesota  corporation ;  and,  finally,  after  quite  a  consider- 
able mystification  over  this  clever  subtlety,  the  counsel  for 
the  defendant,  in  support  of  his  title  to  the  counterclaims 
set  up,  expressed  the  view  that  this  court  would  reach  the 
conclusion  that  the  trial  court  "was  right  in  considering  the 
date  of  incorporation  as  immaterial,  and  that  the  two  cor- 
porations were,  for  all  practical  purposes,  the  same."  We 
concur  with  counsel  and  with  the  trial  court  on  this  point, 
and  think  that  both  corporations  represented  and  controlled 
the  same  rights  and  interests  in  Wisconsin,  under  organiza- 
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tions  in  the  respective  states.  We  hold  that  the  action  and 
jadgment  was  against  the  Minnesota  corporation.  The  cedar, 
if  converted  at  all,  was  converted  before  the  Wisconsin  cor- 
poration was  organized. 

2.  There  is  sufficient  evidence  from  which  the  jury  might 
properl)'^  find  a  conversion  of  the  paving  cedar,  and  by  the 
Minnesota  corporation  defendant,  doing  business  in  Wiscon- 
sin. The  question  whether  there  was  a  conversion  of  the 
cedar  was  fairly  submitted  to  the  jury  under  instructions 
favorable  to  the  defendant.  Indeed,  this  was  the  principal 
question  in  the  case,  and,  as  there  was  conflicting  evidence, 
this  court  will  not  disturb  the  finding  of  the  jury. 

3.  There  was  no  error  in  refusing  the  fourth,  fifth,  and 
eleventh  requests  on  the  part  of  the  defendant  to  charge  the 
jury.  There  is  nothing  to  show  that  the  plaintiff's  cedar 
was  lost  or  misappropriated  through  any  silence  or  fault  on 
the  part  of  the  plaintiff,  or  that  he  knew  or  supposed  that 
the  defendant,  or  its  officers,  were  ignorant  of  any  inter- 
mixture of  it  with  cedar  belonging  to  the  defendant  or  other 
parties.  Its  duty,  as  bailee,  was  a  plain  one,  namely,  to 
keep  the  property,  as  delivered  on  the  dock,  separate  from 
all  other  property.  If  it  failed  to  do  so,  and  converted  the 
property  to  its  own  use,  it  is  certainly  liable  in  damages. 
The  court  stated  to  the  jury  what  would  constitute  a  con- 
version, to  which  no  exception  was  taken.  It  could  not 
properly,  under  the  state  of  the  evidence,  say  to  the  jury 
that  there  had  been  no  conversion  of  the  cedar.  Even  if 
the  same  kind  of  cedar  remained  in  the  yard,  the  plaintiff 
was  not  bound  to  take  it  as  his  own ;  but  the  uncontradicted 
evidence  was  that  it  was  not  of  the  same  quality.  There 
was  no  evidence  to  show  that  the  plaintiff  wilfully  or  indis- 
criminately intermixed  his  cedar  with  that  of  the  defendant 
or  of  others.  The  evidence  shows  clearly  that  whatever 
intermixture  may  have  occurred,  was  through  the  acts  of  the 
defendant. 
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4.  The  court  did  not  rule  that  the  defendant's  witness 
Schwallenbach  could  not  testify  what  the  market  value  of 
paving  cedar  was  at  the  times  mentioned.  Inquiry  in  this 
respect  was  freely  permitted.  Paving  cedar  is  an  article  of 
general  merchandise,  and  the  inquiry  as  t<y  its  market  value 
is  a  practical  method  of  ascertaining  what  it  was  worth. 
We  think  that  it  was  proper  to  ask  the  witness  what  paving 
cedar  was  worth  at  the  times  named,  but  his  evidence  showed 
that  he  did  not  know  of  any  demand  for  it  for  home  use  at 
Superior  city  or  elsewhere, — he  had  not  heard  of  any;  that 
there  was  no  paving  being  done  in  Superior  city,  and  he  did 
not  know  what  its  market  value  was.  He  had  testified  that 
he  knew  the  prices  for  paving  cedar  during  the  years  named, 
but  the  defendant's  counsel  abstained  from  asking  what  such 
prices  were.  We  do  not  think  it  can  be  said  that  the  defend- 
ant was  prejudiced  by  the  rulings  complained  of.  He  did 
not  know  of  any  market  value  for  the  cedar,  and  the  defend- 
ant got  substantially  the  benefit  of  all  he  did  know,  except 
as  to  prices,  which  it  might  have  had,  presumably,  if  it  had 
desired  it.  What  paving  cedar  was  worth  for  firewood  was 
'not  a  proper  rule  of  damages  for  its  conversion.  We  think 
that  the  rulings  complained  of  present,  in  view  of  the  facts 
and  circumstances  of  the  case,  no  reversible  error.  We  do 
not  think  there  is  any  reason  for  supposing  that  they  inju- 
riously affected  the  substantial  rights  of  the  defendant,  or 
that  the  judgment  should  be  reversed  on  account  of  these 
rulings.  R.  S.  sec.  2829;  Boaworth  v.  Tallmcm^  66  Wis.  22; 
Thorn  V,  Smith,  71  Wis.  18;  Renier  v.  Dwelling  House  Ins. 
Co.  74  Wis.  89-99. 

5.  The  evidence  of  Burke  clearly  showed  that  the  plaint- 
iff did  not  use  the  dock  to  land  the  cedar  for  Kiever  &  Burke, 
but  that  they  had  its  use  for  that  purpose,  and  that  the 
plaintiff  was  not  liable  for  the  dockage  thereon.  The  loss 
of  the  contract  between  them  and  the  plaintiff  was  shown, 
and  parol  evidence  was  rightly  admitted  to  show  that  they 
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were  to  pay  saoh  dookspge,  and  the  defendant  had  charged 
it  to  them,  and  not  to  the  plaintiff.  About  these  facts  there 
was  no  conflict  of  evidence.  The  court  left  it  to  the  jury  to- 
find  whether  there  was  cedar  placed  on  the  dock  by  the 
plaintiff,  other  than  that  in  issue,  and  other  than  the  Kiever 
&  Burke,  etc.,  cedar,  and,  if  so,  to  allow  the  defendant  fifty 
cents  per  cord  thereon,  and  interest  for  two  years  at  six  per 
cent.;  but  the  jury  found  against  the  defendant  on  this 
claim.  The  question  as  to  what  amount  was  due  for  the 
dockage  on  the  cedar  in  dispute  was  rightly  left  to  the  jury 
upon  the  evidence. 

6.  The  only  evidence  as  to  the  value  of  the  paving  cedar 
was  that  it  was  of  the  value  of  $10  per  cord.  The  oonrt 
rightly  told  the  jury  to  allow  that  sum  for  the  amount  of 
paving  cedar  they  should  find  had  been  converted,  with  in- 
terest at  six  per  cent,  for  five  months,  being  from  the  time 
the  action  was  commenced.  We  do  not  find  that  there  is 
any  reversible  error  in  the  record. 

By  the  Cowrt. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


HiLLEB,  Respondent,  vs.  Faijcbb,  Appellant. 

Febrwiry  f  ^ — March  iff,  1897. 

Beseiaaion  of  contract:  Convermon, 

A  debtor  who,  to  secure  his  sureties  in  a  bond  to  his  creditor,  has 
given  them  a  biU  of  sale  of  the  property  bought  from  such  cred- 
itor, they  agreeing  to  take  proper  care  of  the  property,  dispose  of 
it  to  the  best  advantage,  and  collect  his  accounts,  and,  after  pay- 
ing expenses,  pay  the  balance  to  the  creditor  until  he  is  fully 
paid,  and  return  the  remainder,  if  any,  to  the  debtor,  cannot^  after 
such  sureties  have  paid  over  a  part  of  the  proceeds  of  the  property 
to  the  creditor,  rescind  the  contract  and  revest  the  title  of  the 
property  in  himself  by  demanding  a  return  thereof,  because  of 
the  refusal  of  such  sureties  to  pay  over  the  balance  to  the  ored> 
itor;  nor  can  he,  after  making  such  demand,  maintain  an  actioni 
against  them  for  the  conversion  of  the  proi>erty« 
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Apfeaz  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.    Jieversed. 

In  May,  1893,  the  plaintiff  was  engaged  in  the  business  of 
selling  sewing  machines,  at  Duluth,  Minnesota.  He  was 
handling  the  machines  manufactured  by  the  White  Sewing- 
Machine  Company.  He,  as  principal,  and  the  defendant 
with  others,  as  sureties,  executed  to  the  White  Sewing- 
Machine  Company  a  bond  in  the  penal,  sum  of  $3,000,  con- 
ditioned to  pay  to  the  obligee,  or  its  assigns,  "  any  and  every 
indebtedness  or  liability  now  existing  or  which  may  here- 
after exist  or  be  incurred  by  the  said  Miller"  After  the 
execution  of  this  bond,  the  plaintiff  bought  sewing  machines 
and  supplies  from  the  White  Sewing-Machine  Company, 
whereby  he  incurred  a  large  indebtedness.  He  became  em- 
barrassed in  his  business,  and  was  unable  to  meet  his  pay- 
ments. The  company  pressed  him,  and  demanded  payment 
from  his  sureties.  In  these  circumstances  he  voluntarily 
turned  over  to  his  sureties  a  considerable  amount  of  prop- 
erty, consisting  of  sewing  machines,  sewing-machine  sup- 
plies, and  accounts,  by  an  absolute  bill  of  sale.  They  gave 
him  a  receipt  therefor,  expressing  that  they  would  take 
proper  care  of  the  property,  and  dispose  of  it  to  the  best 
advantage,  and  collect  the  accounts,  and,  after  paying  ex- 
penses, pay  the  balance  to  the  White  Sewing-Machine  Com- 
pany until  it  was  fully  paid,  and  the  balance,  if  any,  to  the 
plaintiff.  Some  of  the  accounts  were  collected,  and  some  of 
the  machines  were  sold.  Of  the  moneys  realized,  some  was 
used  for  paying  expenses,  some  was  paid  to  the  White  Sew- 
ing-Machine Company,  some  was  on  hand.  An  action  on 
the  bond  was  pending  in  the  courts  of  Minnesota  against 
the  plaintiff  and  all  his  sureties.  All  the  defendants  in  that 
action  were  defending..  The  plaintiff,  believing  that  the  de- 
fendant, who  was  in  possession  of  the  property,  intended  to 
hold  it  to  indemnify  himself  and  the  other  sureties  against 
the  costs  and  expenses  of  that  action,  instead  of  paying  the 
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obligation  with  it,  demanded  a  return  of  the  property, 
saving  that  he  would  settle  with  the  company.  The  defend- 
ant refused  to  surrender,  and  the  plaintiff  brought  this  ac- 
tion as  for  a  conversion  of  the  goods.  The  plaintiff  had 
judgment,  from  which  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  A,  C.  Titus^  at- 
torney, and  C.  T.  GrandaUj  of  counsel,  and  oral  argument 
by  T.  L.  Mcintosh. 

For  the  respondent  there  was  a  brief  by  A.  B.  Ross  and 
Z.  T.  PoweUy  and  oral  argument  by  Mr.  Robs.  They  con- 
tended that  the  repudiation  of  the  agreement  by  the  appel- 
lant justified  a  rescission  thereof  by  the  respondent.  Keys 
V.  Earwood^  2  C.  B.  905;  8hav>  v.  Tv/mpike  Co.  2  Pa.  (P.  & 
W.),  454;  2  Parsons,  Contracts,  679.  The  demand  for  a  re- 
turn of  the  property  amounted  to  a  rescission  on  the  part  of 
the  respondent.  The  appellant's  holding  the  property  for 
purposes  inconsistent  with  the  agreement  and  with  the  rights 
of  the  respondent  was  a  conversion.  NvMer  v.  Variiey^  5 
Atl.  Eep.  457;  Hamilton  v.  McLaughlin^  145  Mass.  20;  Haa% 
V.  Damon^  9  Iowa,  589;  Cooley,  Torts,  448. 

Newman,  J.  In  order  to  recover  in  an  action  for  the  con- 
version of  goods,  the  plaintiff  must  have  the  title,  general 
or  special,  of  the  goods,  and  the  right  of  immediate  posses- 
sion. 26  Am.  &  Eng.  Ency.  of  Law,  744.  Whether  the 
transaction  by  which  the  goods  came  to  the  possession  of 
the  defendant  be  considered  the  creation  of  a  trust  to  apply 
the  proceeds  of  the  goods  and  accounts  to  the  payment 
of  the  plaintiff's  debt  to  the  sewing-machine  company,  or  a 
mortgage  for  the  security  and  indemnity  of  the  sureties  on 
his  bond,  it  transferred  the  title  to  the  goods.  Hill  v.  Mer- 
rimariy  72  Wis.  483.  The  transaction  evidently  included 
both  purposes.  The  title  would,  in  ordinary  cases,  remain 
in  the  grantee  or  mortgagee  until  the  purpose  contemplated 
had  been  fulfilled.    It  is  not  easy  to  see  how  the  plaintiff 
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has  become  reinvested  with  the  title.  The  purpose  has  not 
yet  been  fulfilled.  His  mere  demand  could  not  revoke  the 
title.  If  the  transaction  be  held  to  create  a  trust,  still  the 
trustee  has  a  beneficial  interest  to  be  protected.  If  he  failed 
to  execute  the  trust  or  misapplied  the  fund,  it  would  seem 
that  the  remedy  would  be  in  equity  to  compel  its  execution. 
But  it  is  understood  that  it  is  claimed  that  the  plaintiff's  de- 
mand for  a  return  of  the  goods  worked  a  rescission  of  the 
transaction,  and  revested  the  title  to  the  goods  in  him.  No 
doubt  it  might  have  this  effect  if  he  was,  in  the  circum- 
stances, entitled  to  make  compulsory  rescission.  Ordinarily, 
it  requires  the  consent  of  both  parties  to  rescind  a  contract, 
as  well  as  to  make  one.  But  there  are  some  exceptions.  If 
the  contract  has  been  procured  by  the  fraud  of  one  party, 
the  other  party  may  rescind  the  contract  on  discovery  of  the 
fraud,  by  giving  prompt  notice  of  rescission,  or  the  institu- 
tion of  an  action.  The  only  fraud  hinted  at  is  the  failure  to 
apply  the  fund  to  the  purposes  intended.  If  this  was  in 
pursuance  of  a  preconceived  intention  not  to  apply  the  fund 
to  the  purpose,  it  is  a  fraud  which  might  justify  a  rescission. 
But,  in  order  to  have  that  effect,  the  fraudulent  intent  must 
have  existed  at  the  time  of  the  making  of  the  contract  {£ing 
V.  JBrowny  24  111.  App.  579;  Bidavlt  v.  Wales^  20  Mo.  546), 
and  is  not  proved  by  the  fact  alone  of  nonperformance  {Pat- 
terson V.  Wrighty  64  Wis.  289).  So,  also,  the  nonperformance 
of  the  contract  by  one  party  will,  in  some  circumstances, 
afford  ground  for  its  rescission.  The  more  common  case  is 
where  the  nonperformance  by  one  party  disables  the  other 
party  to  perform  on  his  part.  In  that  case  the  party  dis- 
abled is  excused  from  performance  on  his  part,  and  may,  at 
his  option,  treat  the  contract  as  rescinded.  But  this  option 
does  not  arise  where  the  failure  to  perform  is  only  partial, 
and  there  remains  a  distinct  part  of  a  subsisting  and  exe- 
cuted consideration.  In  such  a  case  the  remedy  of  the  in- 
jured party  is  by  an  action  on  the  contract  itself.  Selhy  v. 
Vou  95  —  84 
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Hutchinsony  9  111.  319-338;  WeinU  v.  Hafner,  78  111.  27; 
JSiirge  v,  C.  H.  dk  M.  R.  Co.  32  Iowa,  101 ;  Myer  v.  Whedevy 
65  Iowa,  890;  Stevenson  v.  PolJc^  71  Iowa,  278;  2  Parsons, 
Cont.  679;  21  Am.  &  Eng.  Ency.  of  Law,  46. 

The  defendant  has  partly  performed  his  undertaking.  He  is 
still  liable  as  a  surety  on  the  plaintiff's  bond.  That  is,  in  part^ 
the  executed  consideration  upon  which  the  transfer  of  the 
goods  was  made.  An  action  on  the  contract,  if  there  is  a 
breach  of  it^  will  afford  the  plaintiff  complete  relief.  So  it  is 
held  that  his  demand  for  the  return  of  the  goods  did  not 
operate  as  a  rescission  of  the  contract,  so  as  to  revest  the  title- 
in  the  plaintiff;  and  that  the  plaintiff  has  no  sufficient  title  to 
maintain  his  action  as  for  a  conversion  of  the  goods. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  cause  remanded  for  a. 
new  trial. 


95  530| 

^^-^!         Thb  Statk  ex  eel.  Fabrell,  Appellant,  vs.  IIowe  and  an- 
Igj-Ji  other,  Kespondents. 

96  530  ' 

I  }*j  ^1  Fdn'uary  27 — March  16, 1897. 

AtMndaiorytiaiuies:  City  of  Superior,  license  fee  in. 

Prior  to  the  constitutional  amendment  of  November,  1892,  prohibiting 
the  amendment  of  city  charters  by  special  acts,  the  charter  of  the 
city  of  Superior  fixed  the  license  fee  for  the  sale  of  intoxicating 
liquors  therein  at "  not  less  than  $500,  any  general  law  of  the  state  to 
the  contrary  notwithstanding,"  and  that  provision  of  the  charter 
has  not  been  changed  by  any  subsequent  legislation  but  still  gov- 
erns the  fee  for  such  license  in  that  city.  Although  sea  1548,  R  S., 
as  amended  by  ch.  298,  Laws  of  1885,  fixes  the  license  fee  gen- 
erally at  $200,  yet  sec  6  of  said  amendatory  act  provides  tliat  it 
shall  not  be  construed  to  diminish  the  sum  to  be  paid  for  a  license 
in  any  city  or  village,  as  provided  by  its  charter  and  ordinances^ 
and  the  effect  of  ch.  286,  Laws  of  1893,  amending  and  re-enacting, 
such  amended  section,  is  to  continue  the  same  in  force  without 
any  change  except  as  to  the  time  of  the  commencement  and  end- 
ing of  the  license  year. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

The  relator  applied  to  the  city  council  of  the  city  of 
Superior  in  1895  for  a  license  for  the  ensuing  license  year 
for  the  sale  of  intoxicating  liquors  in  said  city.  Such  pro- 
ceedings were  thereafter  duly  had  that  such  application  was 
granted,  and  thereupon  the  applicant  paid  to  the  city  treas- 
urer of  said  city  the  sum  of  $200  as  license  money,  upon  the 
theory  that  such  sum  was  the  required  amount  to  be  paid  in 
such  cases.  If  such  sum  was  sufficient,  the  applicant  com- 
plied with  all  the  conditions  precedent  to  the  issuance  of  his 
license.  After  such  compliance,  such  applicant  demanded 
of  the  proper  officers  of  the  city  the  issuance  of  his  license, 
which  was  refused  upon  the  ground  that  the  sum  required 
therefor  was  $500,  as  regulated  by  the  charter  provisions  of 
the  city  covering  the  subject,  instead  of  $200,  as  provided 
by  the  general  law  of  the  state.  This  action  was  brought 
to  compel  such  officers  to  issue  the  license,  and  in  that  way 
to  test  the  question  of  whether  the  charter  provision  of  the 
city  of  Superior  or  the  general  law  governs.  Judgment  was 
rendered  in  defendants'  favor,  and  plaintiff  appealed. 

For  the  appellant  there  were  separate  briefs  by  C.  i?. 
Fridley^  attorney,  and  Spoonerj  Sanborn  <&  Spooner^  of  coun- 
sel, and  oral  argument  by  -4.  Z.  Sanhorn.  They  argued, 
inter  aliay  that  the  effect  of  the  constitutional  amendment  of 
1892  was  to  prohibit  all  special  legislation  as  to  cities,  etc., 
and  require  general  laws  to  be  enacted,  and  to  be  uniform 
throughout  the  state.  Chapter  286  of  the  Laws  of  1893  is  a 
general  law,  and  by  its  terms  it  applies  to  all  cities.  It  is 
the  only  law  now  in  force  on  the  subject  of  liquor  licenses, 
and  it  can  have  no  validity  if  it  does  not  apply  to  the  city 
of  Superior  as  well  as  to  other  cities.  State  v.  Camden^  50 
N.  J.  Law,  87;  State  v.  Jersey  City^  54  id.  49;  Haynes  v. 
Cape  May  J  52  id.  180;  Johnson  v.  Milwaukee^  88  Wis.  383, 
387;  Boyd  v.  MUwaukeey  92  id.  456;  Palms  v.  Shawano  Co. 
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61  id.  211.  dhapter  286  of  the  Laws  of  1893  repealed  the 
law  previously  in  force,  and  whatever  provisions  thereof 
were  subsequently  in  force  were  so  by  virtue  of  their  re- 
enactment.  Ooodiio  V.  Oahkoah^  31  Wis.  127;  State  v.  Inger- 
8oUy  17  Wis.  631.  A  general  law  repeals  an  earlier  law,  or 
special  provisions  of  an  earlier  law,  with  which  it  is  incon- 
sistent. 23  Am.  &  Eng.  Ency.  of  Law,  426,  484,  485. 
Champ  Green^  for  the  respondents. 

Marshall,  J.  The  charter  of  the  city  of  Superior,  prior 
to  the  constitutional  amendment  prohibiting  the  amendment 
of  such  charters  by  a  special  act,  provided  that  the  license 
fee  for  the  sale  of  intoxicating  liquors  in  such  city  should 
be  "  not  less  than  $500,  any  general  law  of  the  state  to  the 
<;ontrary  notwithstanding."  Such  provision  existed  at  the 
times  covered  by  the  proceedings  involved  in  this  case,  and 
govern  the  subject,  unless  changed  by  ch.  286,  Laws  of  1893, 
hereafter  mentioned.  Sec.  1548,  K.  S.,  as  amended  by  ch.  296, 
Laws  of  1885,  provided  that  the  license  fee  for  the  sale  of 
intoxicating  liquors  should  be  $200.  In  such  act  of  1885,  by 
sec.  6,  it  was  provided  that  sec.  1548  aforesaid,  as  amended 
by  said  act,  should  not  be  construed  to  diminish  the  sum  to 
be  paid  for  a  license  to  sell  intoxicating  liquor  in  any  city 
or  village  in  this  state,  as  provided  by  the  charter  and  ordi- 
nances thereof.  By  sec.  1,  ch.  286,  Laws  of  1893,  sec.  1548, 
E.  S.,  as  amended  by  the  act  of  1885,  was  amended  in  respect 
to  the  time  of  the  commencement  and  ending  of  the  license 
year,  and  in  no  other  material  particular,  and  was  re-enacted 
ti.s  so  amended.  Sec.  6  of  the  act  of  1885,  which  is  sec.  1 563/z, 
S.  &  B.  Ann.  Stats.,  was  not  changed  by  the  act  of  1893,  but 
remained  thereafter,  as  before,  in  full  force. 

From  the  foregoing  it  clearly  appears  that  there  has  been 
no  change  in  sec.  1548,  B.  S.,  since  1885,  respecting  the  mat- 
ters involved  in  this  case.  The  effect  of  the  act  of  1893  was 
to  continue  sec.  1548,  R.  S.,  as  it  had  theretofore  existed  in 
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all  respects,  except  that  in  regard  to  the  commencement  and 
ending  of  the  license  year.  Hence,  with  such  exception,  the 
law  speaks  from  the  time  of  its  original  enactment.  This  is 
governed  by  principles  long  settled  and  firmly  intrenched 
in  the  jurisprudence  of  this  state.  State  v,  Ingersoll^  17  Wis. 
631;  Ooodno  v.  Oahhoah,  31  Wis.  127;  Ghapin  v.  Orusen,  31 
Wis.  209;  Cox  v.  North  Wis.  L,  Co.  82  Wis.  141. 

The  conclusion  being  reached  that  the  act  of  1893  is  a 
mere  continuation  of  sec.  1548,  as  amended  by  the  act  of 
1885,  relating  to  the  amount  required  to  be  paid  for  the 
license,  the  contention  that  such  act,  unless  applicable  to  all 
charters,  is  unconstitutional,  as  special  legislation^  does  not 
arise. 

It  follows  from  the  foregoing  that  the  amount  chargeable 
for  a  license  to  sell  intoxicating  liquors  in  the  city  of  Su- 
perior at  the  time  in  question  was  governed  by  the  charter 
provision  of  such  city,  which  leads  to  an  affirmance  of  the 
judgment. 

By  the  Court —  Judgment  affirmed. 
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Larsson,  Eespondent^  vs.  MoOltjbb,  Appellant. 

February  t7 — March  16, 1897. 

Master  and  servant:  Risk  assumed, 

A  laborer,  engaged  in  shoYeling  gravel  from  a  gravel  pit,  who,  hav- 
ing knowledge  of  the  liability  of  the  gravel  on  the  face  of  the  pit 
to  fall  down  as  excavation  proceeded  at  the  bottom,  and  of  the  "95 
fact  that  blasting  was  being  resorted  to  in  order  to  break  off  th^  1114 
frozen  surface,  continues  to  work  in  the  pit,  must  be  held  to  have  r^ 
assumed  the  risk  of  injury  from  the  falling  of  the  bank  at  the '  ^^ 

place  where  he  was  working,  as  incident  to  his  employment,  and 
he  cannot  recover  from  his  employer  for  an  injury  caused  thereby. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vhstjb,  Circuit  Judge.    Reversed. 
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This  action  was  brought  to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  while  working  as  a  common 
laborer  in  a  gravel  pit  for  the  firm  of  Mitchell  &  McClure, 
and  by  reason  of  their  alleged  negligence  in  not  furnishing 
him  with  a  safe  place  to  work,  and  in  not  notifying  him  of 
the  danger  to  which  he  was  exposed  where  he  was  directed 
to  wofk,  and  of  which  he  had  no  knowledge.  The  bank  by 
which  he  was  working  in  the  gravel  pit  caved  in  upon  him, 
and  in  consequence  his  leg  was  fractured,  and  he  sustained 
other  injuries,  etc.  The  action  was  brought  against  the  de- 
fendant, McClure^  as  surviving  member  of  the  said  firm,  and 
he  answered,  denying  the  principal  allegations  of  the  com- 
plaint, and  alleging  that  the  plaintiff's  injuries  were  caused 
by  and  through  his  own  negligence. 

It  appeared  that  the  plaintiff,  at  the  time  of  his  injury, 
January  18,  1895,.  had  worked  on  Mitchell  &  McClure's 
railroad  about  eight  days,  and  was  then  engaged  in  loading 
gravel  upon  cars  in  a  gravel  pit  four  or  five  cars  in  length ; 
that  he  commenced  in  the  morning,  and  had  worked  at  the 
back  car,  but  was  directed  by  the  boss,  Sam  Erickson,  who 
hired  the  men,  to  go^  forward  about  100  feet,  where  he  had 
worked  only  about  half  an  hour,  when  he  got  hurt.  There 
was  frost  in  the  ground,  and  they  had  to  blast  the  bank,  so 
that  they  could  get  the  thick  crust  off,  and  take  the  bank 
down,  and  get  sand  and  gravel.  Charles  Erickson  did  the 
blasting,  commencing  at  the  west  corner,  working  east,  and 
removing  the  frozen  crust;  and  the  plaintiff  testified  that 
he  could  not  see  whether  he  had  removed  the  frozen  crust 
in  front  of  the  bank;  that  he  was  at  work,  shoveling,  about 
six  or  eight  feet  from  the  edge  of  the  frozen  crust,  when 
the  bank  fell  down,  and  struck  him  on  the  left  leg,  so  that 
he  fell  over,  and  received  the  injuries  complained  of;  that 
he  did  not  see  the  bank  falling  before  it  struck  him, —  it 
came  so  quick.  The  plaintiff  had  worked  at  railroad  work 
and  in  gravel  pits  for  three  years  before.    And  he  further 
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testified,  in  sabstance,  that  in  the  present  instance,  to  get 
the  frozen  part  off,  they  dag  along  with  crowbars,  and  lifted 
it  away ;  that  Charles  Erickson  helped  the  boss,  Sam  Erick- 
son,  to  get  the  gravel  loose, —  to  blast  it;  that  he  went  on 
top  of  the  bank  with  a  drill  and  put  in  blasts,  and  when  he 
got  ready  to  explode  them  they  all  went  away;  that  he  had 
fired  five  or  six  blasts  that  morning;  that  when  they  began 
to  blast,  the  bank  was  straight  up  and  down,  and  that  they 
all  shoveled  up  gravel  right  along  the  bank;  that  a  blast 
was  fired  a  short  time  before  he  got  injured,  and  that  just 
before  the  blast  he  had  got  right  up  under  the  bank;  that 
the  boss  told  them  when  the  blast  was  to  come  off,  and  then 
they  went  away,  and,  when  he  told  them,  they  all  came 
back;  that  when  they  got  back  after  that  explosion  the  boss 
told  them  all  to  take  the  same  places;  that  half  an  hour 
after  the  blast  he  got  hurt;  and  that  at  that  time  some  big 
chunks  had  fallen  down,  and  there  was  loose  gravel  in  the 
bottom,  which  he  was  getting  out,  when  the  bank  fell,  while 
he  was  close  under,  and  within  a  foot  of,  the  bank.  Further, 
that  the  frost  in  the  bank  was  a  foot  or  so  thick,  and  that 
he  did  not  see  the  chunk  before  it  fell,  and  could  not  tell, 
from  looking  up  there,  that  it  was  loose, —  could  not  say 
whether  any  one  could,  by  looking  up  there  from  down 
below ;  that  he  did  not  see  any  cracks  in  the  bank,  nor  look 
for  any;  that  the  chunk  that  fell  projected  out  from  the 
bank  about  two  feet,  and  when  he  went  back  to  work  he 
looked,  and  did  not  see  anything  dangerous,  and  kept  on 
shoveling  sand  from  the  bottom  near  the  bank;  that  Charles 
Erickson  did  not  say  anything  to  Sam  Erickson  before  he 
(plaintiff)  got  hurt, —  did  not  hear  him  say  that  they  ought 
to  take  the  chunk  down. 

Charles  Erickson  testified  that  he  stood  right  by  the 
plaintiff  when  he  got  hurt;  that  the  bank  was  frozen  nearly 
three  feet  deep;  and  that  the  frozen  part  had  to  be  re- 
moved and  piled  before  the  men  could  shovel.    The  blast- 
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ing  would  loosen  the  crust,  and  it  made  big  cracks  in  it; 
and  after  the  crust  had  been  removed  the  men  would  shovel 
the  sand.  The  bank  was  nine  feet  high.  We  had  just  taken 
what  frozen  earth  the  blast  threw  off,  and  put  it  in  a  pile 
back  of  where  the  men  were  shoveling.  The  plaintiff  was 
about  ten  feet  from  the  east  end.  It  was  all  solid  there^ 
Further  to  the  east  end,  the  crust  had  not  been  removed. 
That  he  (witness)  had  been  blasting  on  top  where  the  plaint- 
iff got  hurt,  and  he  asked  the  foreman  or  boss  if  he  would 
let  him  take  the  crust  off.  That  he  was  then  standing  about 
five  feet  from  the  plaintiff.  The  crack  was  at  the  top,  and 
came  out  in  front,  and  ran  towards  the  east  along  the  bank^ 
and  it  came  down  the  front  of  the  bank  nearly  to  the  bot- 
tom. It  was  about  nine  feet  long,  and  the  piece  was  stand- 
ing up.  The  foreman  said  I  was  not  boss,  and  to  keep 
still.  He  told  the  men  to  keep  to  work.  At  this  time  the 
plaintiff  went  right  in  there  to  work.  The  foreman,  Sam 
Erickson,  set  him  to  work  there,  and  the  plaintiff  went  to 
shoveliug  and  loading  the  cars  from  the  bank  where  we  had 
taken  off  the  crust.  The  foreman  saw  the  crack,  and  said 
he  did  not  think  it  would  come  down,  and  plaintiff  shoveled 
there  half  an  hour,  when  the  frozen  chunk  came  down  on 
him.  It  was  nine  feet  long  and  two  and  a  half  feet  thick. 
He  also  testified  that  he  did  not  tell  the  plaintiff  that  it  waa 
dangerous  there,  and  did  not  know  that  it  was;  that  he  did 
not  call  the  plaintiff's  attention  to  the  cracks;  that  be  called* 
out  in  a  loud  voice  to  the  foreman,  and  said,  "Erickson,  will 
you  let  me  take  down  that  frost?"  and  told  him  it  was  dan- 
gerous, and  spoke  in  English ;  that  he  said,  "  You  have  got 
to  watch  out  for  that, —  it  will  fall  down  on  them;"  that  he 
told  the  plaintiff  to  look  out  for  that  piece, —  that  it  might 
fall  off  and  hurt  him;  that  he  spoke  in  English,  and  he  un- 
derstood; that  he  stood  there  for  fifteen  minutes,  and  then 
it  fell  down  on  him;  that  there  was  no  trouble  in  seeing  the 
cracks  there  from  below ;  they  were  one  inch  wide,  and  they 
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extended  up  and  down  the  bank  nine  feet;  that  he  could  see 
them  plainly  from  where  he  was  standing,  off  towards  the 
engine,  and  he  went  up  to  the  bank  where  Larsson  was,  and 
saw  the  cracks  there,  and  he  was  there  with  him,  but  did  not 
call  LarssorCs  attention  to  it.  He  testified  that  the  plaintiff 
understood  some  English;  that  when  he  told  him  to  look 
out  for  the  chunk  he  did  not  stop  work;  that  Sam  Erickson 
had  charge  of  the  work  there,  and  run  the  crew,  and  em- 
ployed the  men  to  work  there  when  they  came  out.  Mitchell 
and  McClure  were  not  there. 

The  defendant  moved  for  a  nonsuit,  which  was  denied* 
At  the  close  of  the  testimony  the  defendant  asked  the  court 
to  direct  a  verdict  in  his  favor,  but  this  was  denied.  The 
plaintiff  had  a  verdict  for  $337,  upon  which  judgment  was 
entered  in  his  favor,  and  from  which  the  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Knowlesy  Dickinson^  Ordhcmi  &  Wilson.  They  argued,  inter 
alittj  that  the  place  where  the  plaintiff  was  injured  was  one 
the  preparation  and  keeping  safe  of  which  was  a  part  of  the 
work  the  plaintiff  and  his  fellow  workmen  were  employed 
to  perform.  Petaja  v,  Aurora  Iron  Mfg.  Co.  (Mich.),  64 
N.  W.  Eep.  335;  S.  C  66  K  W.  Rep.  961;  Farwell  v.  B.  & 
W.  B.  Corp.  4  Met.  49;  Peschel  v.  (7.,  M.  &  St.  P.  B.  Co,  62 
Wis.  838;  Benn  v.  Nully  65  Iowa,  407;  Beesley  v.  F.  W. 
Wheeler  <&  Co.  103  Mich.  196;  Coal  <&  Mining  Co.  v.  Clay's 
Adrn'r,  51  Ohio  St.  542.  The  danger  was  open  to  the  ob- 
servation of  the  overseer  and  the  workmen  alike,  and  the 
injury  was  one  incident  to  the  business.  Vincennes  W.  Sup- 
ply Co.  V.  White,  124  Ind.  376;  Grijln  v.  0.  <&  M.  R.  Co.  id. 
326;  Pederson  v.  Bushford,  41  Minn.  289;  Basmussen  v.  C, 
B.  I.  c&  P.  B.  Co.  63  Iowa,  236;  Olsen  v.  McMullen,  34 
Minn.  94;  JITaylor  v.  C.  &  JV.  W.  B.  Co.  53  Wis.  661;  Eolhs 
V.  Stauer,  62  id.  108;  Strahlendorf  v.  Bosenthal,  30  id.  674; 
Behm  v.  Armour,  58  id.  1;  Simmons  v.  C.  A  T.  B.  Co.  18 
Am.  &  Eng.  R.  Cas.  50. 

jT.  L.  Mcintosh,  for  the  respondent. 
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PiNNBY,  J.  The  plaintiff,  in  entering  upon  the  employ- 
ment in  which  he  was  engaged  when  injured,  assumed  all 
risk  or  danger  of  injury  ordinarily  and  fairly  incident  to 
such  service.  When  the  danger  is  alike  open  to  the  observa- 
tion of  all,  both  the  master  and  servant  are  upon  an  equal- 
ity, and  the  master  is  not  Uable  for  an  injury  resulting  from 
the  dangers  incident  to  the  employment.  Naylor  v.  G.  <& 
N.  W.  B.  Co.  53  Wis.  661;  ShowaUer  v.  Fairbanks^  Morse 
<&  Co.  88  Wis.  377;  Paule  v.  Flcyrence  Mining  Co.  80  Wis. 
350.  The  plaintiff  was  familiar  with  the  kind  of  work  he 
was  required  to  perform,  and  had  had  considerable  experi- 
ence in  working  in  gravel  pits,  and  had  worked  on  railroads. 
He  knew  that  blasting  was  being  resorted  to  to  break  down 
the  frozen  bank,  and  to  get  at  the  sand  and  gravel  where  he 
worked;  and  five  or  six  blasts  for  that  purpose  had  been 
£et  off  on  the  day  in  question,  and  before  he  was  injured. 
He  had  witnessed  and  understood  the  effect  they  produced 
in  shattering  the  bank  in  front  of  which  he  was  working, 
and  which  was  not  more  than  100  feet  in  length,  rendering 
it  insecure  and  liable  to  fall  down  as  excavation  proceeded 
at  the  bottom.  The  situation  itself  suggested  to  him  the 
dangers  incident  to  the  service,  and  the  necessity  of  proper 
caution  for  his  own  protection.  He  chose,  notwithstanding, 
to  continue  work  under  the  circumstances,  instead  of  declin- 
ing the  service,  and  it  is  entirely  well  settled  that  he  must 
be  held  to  have  assumed  the  risk  or  danger,  so  far  as  it  was 
open  for  his  observation.  He  testified  that  after  the  last 
blast  had  been  set  off  where  he  had  been  set  to  work,  "  I  did 
not  see  any  cracks  in  the  bank;  I  did  not  looJc  to  see.^^  He 
was  bound  to  take  ordinary  care  to  observe  whether  any, 
and  what,  dangers  were  incident  to  his  service.  "  Where 
the  defect  or  danger  is  open  or  obvious,  the  knowledge  of 
it,  on  his  part,  will  be  presumed  or  imputed  to  the  servant, 
as  a  matter  of  law ;  and  an  adult  servant  is  presumed  to 
possess  ordinary  intelligence,  judgment,  and  discretion  to 
appreciate  such  danger,  so  as  to  regulate  his  conduct  and 
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avoid  it;  and,  if  he  continues  in  the  service  and  suffers  in- 
jury from  such  danger,  he  has  no  right  of  recovery  against 
the  master."  Luebke  v.  Berlin  Machine  Worke,  88  Wis.  448, 
and  cases  cited ;  Haley  v.  Jump  River  L.  Co,  81  Wis.  412, 
421-425.  The  evidence  of  the  plaintiff's  witness  Charles 
Erickson  shows  that  there  had  been  a  serious  and  dangerous 
crack  about  one  inch  wide  in  the  bank  on  top,  extending 
along  the  bank,  and  down  its  face  at  the  place  where  plaint- 
iff was  working,  that  could  be  readily  observed,  even  from 
the  train;  and  the  witness  felt  that  the  situation  was  dan- 
gerous, and  warned  the  plaintiff  of  it  in  a  loud  voice,  \yhen 
standing  within  five  feet  of  him;  but  the  evidence  tends  to 
show  that  the  plaintiff  may  not  have  heard  or  understood 
him.  Whether  he  did  hear  or  understand,  knowledge  of 
a  danger  so  open  and  obvious  is  imputed  to  him  by  the  law. 
His  own  evidence  sljows  that  he  omitted  the  proper  caution, 
and  failed,  under  circumstances  so  highly  suggestive  of  dan- 
ger, of  looking  out  for  it. 

The  danger  to  which  he  was  exposed  was  the  direct  re- 
sult of  the  operations  of  the  plaintiff  and  of  his  fellow  work- 
men in  blasting  the.  bank  and  in  excavating  at  the  foot  of 
it.  As  they  were  on  the  ground,  and  as  the  danger  was 
open  and  obvious,  and  they  had  ample  facilities  to  discover 
and  remove  it,  there  would  seem  to  be  no  ground  for  hold- 
ing that  the  master  might  not  impose  such  duty  on  the 
workmen  themselves.  Jones  v,  Florence  Mining  Go,  66  Wis. 
275.  The  case  is  distinguishable  from  that  of  McMahon 
v.'Ida  Mining  Co.^  ante^  p.  308,  where  the  danger  was  con- 
cealed, and  the  plaintiff  had  no  knowledge  of  its  exist- 
ence, but  was  justified  in  the  belief  that  no  danger  ex- 
isted. The  present  case  does  not  seem  to  fall  within  the 
rule  that  the  master  must  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work,  inasmuch  as  the  plaintiff  and 
his  fellow-servants  practically  created  the  place  and  its  at- 
tendant perils  from  hour  to  hour,  in  the  prosecution  of  their 
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labors;  and  the  condition  was  constantly  shifting  by  reason 
of  their  own  acts,  of  which,  as  well  as  their  probable  conse- 
quences, they  must  be  held  to  have  had  notice.  The  negli- 
gence, if  any,  in  this  view  of  the  case,  would  be  that  of  the 
plaintiff  and  his  fellow-servants,  and  the  risk  of  it  must  be 
regarded  as  assumed  by  the  plaintiff  as  incident  to  his  em- 
ployment; and,  in  any  view  that  may  be  taken  of  the  case,, 
it  must  be  regarded  as  a  risk  assumed  by  the  plaintiff,  as  in- 
cident to  his  employment.  Petc^a  v.  Aurora  Iron  Minings 
Co.  (Mich.),  64  K  W.  Eep.  835;  Pefer  v.  Cutler,  83  Wis. 
281«-284.  We  think,  from  the  undisputed  evidence,  that  the 
plaintiff  must  be  held  to  have  assumed  the  risk  of  the  in- 
jury of  which  he  complains,  and  that  the  circuit  court  erred 
in  refusing  the  motion  for  a  nonsuit,  and  afterwards  in  re- 
fusing to  direct  a  verdict  for  the  defendant. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


^.  ^1        Dobie,  Eespondent,  vs.  Fidboty  &  Casualtt  CoMPAiinr  of 
li«_55ll  Nbw  York,  Appellant. 

«&    540< 

gj^j  February  f7— March  16, 1897. 

'>2    _j4  Principaland«iret„:  Exoneration. 

A  surety  may,  by  action  in  equity,  compel  his  principal  to  exonerate 
him  by  discharging  the  debt  for  which  both  are  liable,  without 
first  paying  it  himselt 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinjb,  Circuit  Judge.    Affirmed. 

One  Knute  Anderson  obtained  a  judgment  against  IL  C. 
Burke  and  John  Burke.  The  action  was  for  personal  inju- 
ries. The  Fidelity  &  Casualty  Company  was  an  insurer  of 
the  Burkes  against  such  claims,  and  was  defending  the  ao- 
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tion.  It  procured  Dohie  and  Tennis  to  become  sureties  on 
the  appeal,  and  gave  them  its  own  bond  in  the  sum  of  $7jOOO 
to  indemnify  them,  conditioned  to  "  answer  for  all  damages, 
interest,  and  costs,  if  any,  that  shall  be  adjudged"  against 
the  defendant,  and  "  to  save  said  Tennis  and  Dohie  harmless 
from  all  costs  and  damages  on  account  of  their  obligation 
as  sureties."  Judgment  went  against  the  defendant  on  the 
appeal,  and  Tennis  and  Dohie  became  liable  on  their  under- 
taking* !N'o  part  of  the  judgment  has  been  paid.  The  plaint- 
iff brings  this  action  to  compel  the  defendant,  the  Fidelity 
<b  Casualty  Company^  to  pay  the  judgment,  and  so  exoner- 
ate the  plaintiff  from  liability.  The  plaintiff  had  judgment 
upon  the  pleadings,  according  to  the  demand  of  his  com- 
plaint, and  the  defendant  appeals. 

The  case  was  submitted  for  the  appellant  on  the  brief  of 
RoB%^  Dwyer  c6  Hanitch^  and  for  the  respondent  on  that  of 
Thoraon  cfe  Crawford, 

To  the  point  that  in  order  to  recover  on  a  contract  to  in- 
demnify agaiust  liability,  the  plaintiff  must  show  not  only 
liability  but  loss,  counsel  for  the  appellant  cited  Swing 
V.  Reilly^  34  Mo.  113;  Moloney  v.  NeUon^  144  N.  Y.  182; 
ChurchiU  V.  Hunt^  3  Denio,  321 ;  Campbell  v.  Botering^  42 
Minn.  115;  Lathrop  v.  Aiwoody  21  Conn.  117, 123. 

Nbwman,  J.  The  question  presented  is  whether  the  com- 
plaint states  a  cause  of  action.  The  action  is  by  a  surety  to 
compel  his  principal  to  pay  the  debt  for  which  both  are 
liable,  for  the  exoneration  of  the  surety.  It  is  ultimately 
the  defendant's  liability.  That  party  is  the  principal  debtor, 
who  is  ultimately  liable  for  the  debt.  The  question  is 
whether  a  surety  can,  in  equity,  compel  his  principal  to  ex- 
onerate him  from  liability,  by  extinguishing  the  obligation, 
without  having  first  paid  it  himself.  It  seems  to  be  well 
settled  that  a  surety  against  whom  a  judgment  has  been 
rendered  may,  without  making  payment  himself,  proceed  in 
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equity  against  his  principal  to  subject  the  estate  of  the  lat- 
ter to  the  payment  of  the  debt,  in  exoneration  of  the  surety. 
2  Beach,  Mod.  Eq.  Jur.  §  903;  3  Pomeroy,  Eq.  Jur.  §  1417; 
Willard,  Eq.  Jur.  110;  United  N.  J.  R.  ds  C.  Co.  v.  Lang 
Dock  Co.  38  N.  J.  Eq.  142;  Beaver  v.  Bemer,  23  Pa.  St.  167; 
Oihls  V.  Mennardj  6  Paige,  258;  Warner  v.  Bea/rddey^  8 
Wend.  194;  7  Am.  &  Eng.  Ency.  of  Law,  486,  cases  in  note. 
By  the  Court —  The  judgment  of  the  circuit  court  for 
Douglas  county  is  affirmed. 


JoHK  R.  Davis  Ltjmbbb  Company,  Eespondent,  vs.  Homs 
Insttbanob  Company  of  New  Yoek  and  another,  Ap- 
pellants. 

January  IS— April  7, 1897. 

Insurance:  AgenVa  authority:  Demurrer  for  misjoinder  of  actione:  Sub- 
mission of  special  questions  to  jury. 

1.  The  objection  that  the  complaint  misjoins  causes  of  action  which 
do  not  "  affect  all  the  parties  to  the  action  "  can,  under  sec  2649^ 
R.  S.,  be  raised  only  by  a  demurrer  on  that  ground,  and  if  not  so 
raised  it  is  waived.  Neither  a  general  demurrer  on  the  ground 
that  the  complaint  fails  to  state  a  cause  of  action,  nor  a  demurrer 
oretenus  at  the  trial,  is  sufficient  for  that  purpose. 

[2L  The  question  of  the  validity  of  ch.  235,  Laws  of  1893,  allowing  the 
joinder  of  independent  causes  of  action,  not  decided.] 

8.  If  policies  of  insurance  have  been  delivered  to  the  insured  without 
prepayment  of  the  premiums,  and  credit  given  therefor,  they  must 
be  held  to  be  in  force,  subject  to  the  right  of  the  insurer  to  can- 
cel them  by  notice. 

4  There  is  .no  presumption  that  an  agent  to  prdoure  insurance  pol- 
icies has  authority,  after  he  has  procured  and  delivered  them  to 
the  insured,  to  receive  notice  of  cancellation  and  to  surrender  and 
discharge  the  same,  but  in  an  action  on  such  policies  that  is  a 
question  for  the  jury. 

t.  In  submitting  questions  of  fact  to  the  jury,  it  is  sufficient  that  the 
questions  proposed  by  a  party  are  fairly  submitted  in  substance^ 
though  changed  in  form. 
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Appeals  from  judgments  of  the  circuit  court  for  WiDue- 
bago  county:  Geo.  W.  Btjbneli^  Circuit  Judge.    Affirmed. 

The  action  is  on  two  policies  of  fire  insurance — one  each — 
issued  by  the  two  defendant  corporations  upon  the  plaintiffs 
property  at  Phillips,  Wisconsin.  The  two  insurance  compa- 
nies were  joined  in  the  action,  as  defendants,  under  ch.  235, 
Laws  of  1893.  The  plaintiff  had  large  mills,  factories,  and 
other  buildings,  and  large  quantities  of  lumber,  on  which  it 
carried  a  large  amount  of  insurance.  One  E.  H.  Winchester 
was  for  several  years  carrying  on  a  large  insurance  business 
at  Phillips.  He  was  the  local  agent  for  a  large  number  of 
insurance  companies.  He  was  not  the  agent  of  the  defend- 
ant companies.  He  had  been  employed  largely  by  the 
plaintiff  to  procure  insurance  on  its  property.  In  order  to 
procure  the  amount  of  insurance  desired  by  the  plaintiff, 
Winchester  applied  to  Messrs.  Sunderland  &  Ostrander, 
agents  for  the  defendant  companies  at  Superior,  Wisconsin, 
and  procured  from  them  the  policies  on  which  this  action  is 
based.  The  action  of  their  agents  in  issuing  the  policies 
was  unsatisfactory  to  the  home  oflices,  and  they  were  or- 
dered to  cancel  the  policies.  June  15, 1894,  Winchester  went 
to  the  plaintiffs  oflice,  and,  in  the  absence  of  plaintiff's  offi- 
cers, procured  the  policies  from  the  plaintiffs  bookkeeper, 
and  returned  them  to  Sunderland  &  Ostrander.  He  says 
that  he  told  the  bookkeeper  that  the  policies  were  wanted 
for  the  purpose  of  cancellation.  But  this  the  bookkeeper 
denies.  By  the  policies,  there  was  reserved  the  right  to 
cancel  them  on  five  days'  notice.  Before  the  expiration  of 
five  days,  and  on  June  19, 1894,  a  fire  occurred  which  de- 
stroyed a  part  of  the  property  mentioned  in  the  policies.  At 
the  time  of  the  fire  no  premiums  upon  these  policies  had 
been  paid.  The  plaintiff  had  an  arrangement  with  Win- 
chester whereby  time  was  given  for  the  payment  of  premi- 
ums on  all  its  insurance  procured  from  him.  Directly  after 
this  fire,  plaintiff  deposited  the  amount  of  the  premiums  on 


Digitized  by 


Google 


544  SUPEEME  COURT  OF  WISCONSIN.  [95 

John  B.  Davis  Lumber  Ca  ▼&  Home  Ins.  Ca  of  New  York  and  another. 

these  policies  with  Winchester,  who  forwarded  it  to  Sunder- 
land &  Ostrander,  who  returned  it  to  Winchester. 

The  principal  defense  to  the  action  was  that  the  policies 
had  been  surrendered  and  canceled,  and  were  not  in  force 
at  the  time  of  the  loss.  At  the  opening  of  the  trial  the  de- 
fendants moved  for  a  nonsuit  on  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action,  and  that  two  causes 
of  action  had  been  improperly  joined,  and  asking  for  sepa- 
rate trials,  all  of  which  was  denied.  The  court  proceeded 
to  try  both  causes  of  action  by  one  jury,  took  a  special  ver- 
dict, and  rendered  a  separate  judgment  against  either  de- 
fondant.  At  the  close  of  the  plaintiff's  testimony  the  defend- 
ants again  moved  a  nonsuit,  on  the  ground  that  the  plaintiff 
had  failed  to  prove  the  payment  of  the  premiums.  This 
motion  was  denied.  The  defendants  asked  for  the  submis- 
sion of  several  questions,  proposed  by  them,  in  the  special 
verdict.  The  court  did  not  submit  these  proposed  questions, 
but  submitted  others  instead.  The  special  verdict  was  as 
follows :  "  (1)  Was  E.  H.  Winchester  in  June,  1894,  the  agent 
of  the  plaintiff  to  receive  notice  of  cancellation  of  insur- 
ance policies  held  by  the  plaintiff?  Answer.  No.  (2)  Was 
E.  H.  Winchester  in  June,  1894,  the  agent  of  the  plaintiff 
to  surrender  for  cancellation  policies  of  the  plaintiff,  and 
waive  the  right  of  the  plaintiff  that  the  policies  should  re- 
main in  force  for  five  days  after  the  notice  of  the  cancella- 
tion? Answer.  No.  (3)  Did  the  plaintiff  on  the  16th  day 
•of  June,  1894,  voluntarily  surrender  the  policy  numbered  786 
issued  to  it  by  the  Rome  Insurance  Company  of  If ew  Yorky 
for  cancellation,  and  waive  its  right  to  have  said  policy  re- 
main in  force  five  days  after  notice  of  cancellation  ?  Answer. 
No.  (4)  If  the  court  should  be  of  the  opinion  that  the 
plaintiff  is  entitled  to  recover,  at  what  sum  do  you  assess 
his  damages?  Answered  by  direction  of  the  court,  as  to  the 
Home  Insuro/nce  Company^  $1,187."  The  verdict  in  each 
case  was  the  same,  except  as  to  the  amount  of  recovery.    A 
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several  jadgment  was  rendered  against  each  defendant,  from 
which  they  severally  appeal. 

For  the  appellant  the  Union  Assurance  Co.  there  were 
briefs  by  Hwring  <&  Frost  with  K  W.  Frosty  of  counsel;  and 
for  the  appellant  the  Home  Insurance  Co.  there  was  a 
brief  by  Barters  dk  Beglinger\  and  the  cause  was  argued 
orally  by  E.  W.  Frost  and  Charles  Ba/rher.  They  argued,  inter 
oUiaj  that  the  defendants  were  joined  as  such  in  violation 
of  their  constitutional  rights,  and  that  ch.  235,  Laws  of  1893, 
was  unconstitutional,  in  that  it  compelled  trials  together  of 
several  issues,  even  though  the  defenses  were  so  unlike  that 
justice  required  them  to  be  tried  separately.  J^orval  v.  Rice, 
2  Wis.  22;  May  v.  M  &  M.  E.  Co,  3  id.  219;  Haskins  v. 
WUson^  5  id.  106;  Gaston  v.  Bahcock,  6  id.  503;  StiUwell  v. 
Kellogg^  14  id.  461;  Mead  v.  Walker^  17  id.  189;  Conriectumt 
Mut.  L,  Ins.  Co.  V.  CrosSy  18  id.  109;  Dane  Co.  v.  Dunningy 
20  id.  210;  Crocker  v.  State^  60  id.  553;  Jackson  v.  State^  81 
id.  131;  Kleim,  v.  Valerius^  87  id.  64;  Von  Baumbach  v. 
Bade,  9  id.  559;  Plumer  v.  Marathon  Co.  46  id.  163;  Whit- 
taker  v.  JanesvillCy  33  id.  76.  The  policies  were  forfeited  by 
nonpayment  of  premiums.  Thompson  v.  Insurance  Co.  104 
TJ.  S.  252,  261 ;  J^ew  York  Life  Ins.  Co.  v.  Staiham,  93  id. 
24;  May,  Insurance  (3d  ed.),  §  360  F.  The  agent  who  pro- 
cured the  policies  had  authority  to  cancel  and  did  cancel 
the  same  before  the  loss.  Schauer  v.  Queen  Ins.  Co.  88  Wis. 
561;  Ea/rtford  F.  Ins.  Co.  v.  Reynolds^  ^6  Mich.  502;  Malr 
lory  V.  Ohio  Farmers^  Ins.  Co.  90  id.  112;  Stone  v.  Fra/nklin 
F.  Ins.  Co.  105  N.  Y.  543;  Buick  v.  Mechanics'  Ins.  Co.  103 
Mich.  75;  Standard  OU  Co.  v.  Triumph  Ins.  Co.  64  N.  Y. 
«5;  Newark  F.  Ins.  Co.  v.  SammonSy  11  111.  App.  230;  Mc- 
CaHney  v.  State  Ins.  Co.  33  Mo.  App.  652.  He  was  expected 
to  supply  the  places  of  policies  expired  or  canceled,  and  the 
plaintiff  ratified  his  acts  by  accepting  new  policies  after 
others  had  been  surrendered  by  him  and  canceled.  Mechem, 
Agency,  §§  148, 177;  Paine  v.  Wilcox,  16  Wis.  202, 218.  The 
Vol.  95—35 
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questions  submitted  to  the  jury  eoverod  only  a  part  of  the 
controverted  issues.  Pratt  v.  PecJc^  65  Wis.  463, 471 ;  Kerk- 
hofv.  Atlas  Paper  Co,  68  Wis.  674. 

For  the  respondent  there  were  briefs  by  PhiUips  & 
HicJca,  attorneys,  and  M.  H.  Beach  and  Moses  Hooper^  of 
counsel,  and  oral  argument  by  M.  C.  Phillips^  K  R.  Htcksj 
and  M.  H.  Beach,  They  contended  that  ch.  235,  Laws  of 
1883,  was  a  reasonable  and  valid  exercise  of  legislative  power. 
The  recital  in  the  policies  of  the  payment  of  premiums  was 
prima  fade  evidence  of  that  fact,  and  cast  the  burden  of 
proof  of  non-payment  upon  the  defendants.  Credit  given 
by  the  insurance  agent  was  equivalent  to  payment.  Whitmgr 
V.  Miss.  V.  M.  Mut.  Ins.  Co.  76  Wis.  592,  598;  Soheufler  v^ 
Grand  Lodge  A.O.  TJ.  W.  45  Minn.  256;  Elmer  v.  M^vt.  Ben. 
L.  Asso.  19  N.  T.  Supp.  289;  Ostrander,  Fire  Ins.  §  87.  The 
insurance  agent  had  no  authority  to  act  for  the  insured  in 
the  matter  of  surrendering  and  canceling  the  policies.  He» 
took  them  without  authority.  Body  v.  Han^tfordF.  Ins.  Co. 
63  Wis.  157.  When  he  had  procured  the  policies  his  author- 
ity ceased.  Hermaain  v.  Niagara  Ins.  Co.  100  N.  T.  411;. 
White  V.  Connecticut  F.  Ins.  Co.  120  Mass.  230;  Indiana  Ins. 
Co.  V.  Rartwell^  100  Ind.  566;  Broadwater  v.  Lyon  F.  Ins. 
Co.  34  Minn.  465 ;  Qiwng  Tue  Sing  v.  Anglo-Nev.  Ass.  Corp.. 
86  Cal.  566;  Grace  v.  Am.  Cent.  Ins.  Co.  109  U.  S.  278;  Mut. 
Ass.  Soo.  V.  Scottish  U.  <j&  N.  Ins.  Co.  84  Va.  116.  He  re- 
ceived bis  entire  compensation  from  the  insurance  compa- 
nies, and  was  their  agent.  Schomer  v.  HeJda  F.  Ins.  Co.  50 
Wis.  575 ;  Knox  v.  Lycoming  F.  Ins,  Co.  id.  671 ;  Alkan  v. 
N.  H.  Ins.  Co.  53  id.  i36;  Ostrander,  Fire  Ins.  156.  The 
objection  as  to  misjoinder  of  causes  of  action,  not  being 
taken  by  demurrer,  was  waived.  Ca/ry  v.  Wheeler^  14  Wis. 
281,  and  cases  cited. 

The  following  opinion  was  filed  February  2, 1897: 

Newman,  J.    The  first  error  alleged  is  the  denial  of  the 
defendants'  first  motion  for  a  nonsuit,  and  compelling  a  joint 
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trial.  This  motion  was  based  on  the  claim  that  there  was 
a  misjoinder  of  causes  of  action  and  of  parties  defendant. 
It  is  clear  that,  aside  from  the  provisions  of  ch.  235,  Laws 
of  1893,  it  is  not  permissible  to  join  in  one  complaint  causes 
of  action  which  do  not  ^^  affect  all  the  parties  to  the  action." 
E.  S.  sec.  2647.  It  is  manifest  that  neither  of  the  causes  of 
action  stated  in  the  complaint  affects  both  defendants. 
Neither  defendant  is  affected,  even  in  a  slight  degree,  by 
the  cause  of  action  stated  against  the  other.  So,  but  for  the 
statute  referred  to,  the  objection  must  be  sustained,  if  prop- 
erly taken.  But  the  only  permissible  way  to  raise  the  ob- 
jection is  by  a  demurrer  to  the  complaint  on  that  ground. 
E.  8.  sees.  2649,  2654.  It  cannot  be  raised  by  a  general  de- 
murrer on  the  ground  that  the  complaint  fails  to  state  a 
cause  of  action.  Nor  by  a  demurrer  ore  iemis^  or  objection 
at  the  trial.  NevU  v.  Clifford^  55  Wis.  161.  It  is  waived  if 
not  taken  by  demurrer  on  that  ground.  Having  been  once 
waived,  the  right  to  object  on  that  ground  is  gone  forever. 
It  can  neither  be  recovered  nor  revived.  So  the  right  to 
join  the  two  independent  causes  of  action  does  not  at  all  de- 
pend on  the  validity  of  ch.  236,  Laws  of  1893.  The  defend- 
ants have  consented.  The  validity  of  that  act  is  not  involved 
in  this  appeal 

.  The  second  error  alleged  is  the  denial  of  the  defendants' 
motion  for  a  nonsuit  at  the  close  of  the  plaintiff's  testimony. 
This  is  upon  the  ground  that  the  plaintiff  had  not  proved 
that  the  premiums  had  been  paid.  Eeceipt  of  the  premiums 
was  acknowledged  in  the  policies  themselves.  The  defend- 
ants had  set  up  as  a  specific  defense  the  failure  to  pay  the 
premiums.  No  doubt,  the  recital  of  the  payment  of  the 
premiums,  in  the  policies,  was  prima  fade  evidence  that 
they  had  been  paid.  Whiting  v.  Miss.  V.  M.  M.  Ins.  Co.  76 
Wis.  592.  The  answers  admit  the  execution  and  delivery  of 
the  policies,  and  seek  to  avoid  them  by  the  affirmative  de- 
fense of  a  want  of  consideration.    No  doubt,  the  burden  of 
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proving  this  defense  is  npon  tbc^def endant.  If  the  premioms 
had  not  been  in  fact  paid,  yet,  as  the  policies  had  been  de- 
livered to  the  plaintiff  without  prepayment,  and  credit  given, 
they  must  be  held  to  be  in  force,  subject  to  the  right  of  the 
defendants  to  cancel  them  by  actual  notice  to  the  plaintiff, 
or  to  an  agent  authorized  to  receive  it.  Whether  Winches- 
ter was  such  an  agent,  so  that  notice  to  him  was  notice  to 
the  plaintiff,  was  the  leading  question  litigated  on  the  trial, 
and  there  was,  no  doubt,  sufficient  testimony  to  require  this 
question  to  go  to  the  jury.  But  the  paj^ment,  or  otherwise, 
of  the  premiums  was  not  the  test  of  the  liability  of  the  de- 
fendants. The  policies  had  been  actually  delivered  to  the 
plaintiff,  and  by  that  fact  a  credit  given.  The  defendants 
could  cancel  them  immediately,  on  the  ground  of  nonpay- 
ment of  premiums,  only  by  giving  actual  notice  to  the  plaint- 
iff, or  to  an  agent  who  was  authorized  to  receive  it.  For 
cancellation  on  other  grounds  the  policy  provided  for  a  no- 
tice of  five  days.  Whether  Winchester  was  such  an  agent 
as  had  power  to  bind  the  plaintiff  by  accepting  notice  of 
cancellation  depends  upon  the  terms  and  conditions  of  his 
employment.  And  there  is  no  presumption  that  authority 
remains  in  the  agent,  who  is  not  also  a  general  agent  to 
place  and  manage  insurance  on  his  principal's  property, 
after  he  has  procured  and  delivered  the  policy, —  to  surren- 
der or  discharge  it.  Hermann  v.  Niagara  F.  Ins.  Co.  100 
K  Y  411;  Karehen  v.  Sun  Fire  Office,  122  N.  T.  545; 
Wilb&r  V.  Williamelurgh  G.  F.  Ins.  Co.  122  N.  Y.  439.  It 
was  no  case  for  a  nonsuit.  Here  was  a  question  for  the 
jury. 

As  stated,  the  principal  contention  in  the  trial  court,  as 
here,  was  over  the  question  whether  Winchester  had  power, 
by  reason  of  his  employment,  to  bind  the  plaintiff  by  his  ac- 
ceptance of  notice  of  the  cancellation  of  the  policies,  or  by  his 
surrender  of  them  for  cancellation,  under  the  circumstances 
shown  by  the  testimony.    The  extent  and  scope  of  his  au- 
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thority  was  in  dispute.  The  facts  did  not  raise  a  conclusive 
implication  of  such  authority.  If  he  could  bind  the  plaint- 
iff by  accepting  notice  of  cancellation,  or  by  surrendering 
the  policies,  it  is  undisputed  that  this. was  done  before  the  fire. 
In  that  case  the  policies  had  ceased  to  be  in  force  before 
the  fire.  If  he  had  no  such  powei^  the  policies  were  still  in 
force  at  the  time  of  the  fire.  So  this  was  the  turning  point 
of  the  controversy.  The  real  scope  and  extent  of  his  em- 
ployment was  a  controverted  issue  of  fact  for  the  jury.  It 
was  the  office  of  the  special  verdict  to  submit  to  the  jury, 
by  proper  questions,  this  issue  of  fact.  It  was  the  office  of 
the  court  to  answer  the  questions  of  law  which  should  arise 
on  the  facts  found  by  the  jury. 

The  defendants  claim  that  the  issues  of  fact  were  not  sub- 
mitted to  the  jury  fairly.  This  is  on  the  ground,  mainly, 
that  certain  questions  which  the  defendants  asked  to  have 
submitted  to  the  jury  were  not  submitted  in  the  form  re- 
quested. No  doubt,  the  defendants  were  entitled  to  have  this 
issue  submitted  to  the  jury,  in  substance,  as  they  requested. 
The/orm  in  which  it  shall  be  submitted  is  very  much  in  the 
discretion  of  the  trial  court.  On  this  main  issue  the  ques- 
tions proposed  by  the  defendants  and  those  submitted  by 
the  court  differ  so  little  in  substance  that  it  is  a  matter  of 
considerable  nicety  to  discriminate  between  them.  The 
questions  ^bmitted  seem  to  have  all  the  substance  of  the 
questions  proposed,  and  to  differ  from  them  very  little  ex- 
cept in  mere  form.  A  more  specific  objection  is  that  the 
court  submitted  questions  of  law  to  the  jury.  And  it  is  true 
that  the  questions  submitted  involved  matters  of  mixed  law 
and  fact.  It  is  not  always  possible  to  state  questions  of 
fact  so  cleanly  as  that  they  shall  involve  no  implication  of 
law,  Indeed,  the  questions  proposed  by  the  defendants 
have  the  same  infirmity,  to  an  equal,  perhaps  greater,  de- 
gree. One  of  them  is  this:  "Did  the  business  arrangement 
between  the  plaintiff  and  Winchester  authorize  Winchester 
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to  receive  notice  of  cancellation  of  policies  for  plaintiff?" 
That  seems  to  be  a  question  of  law  seriously  complicated 
with  the  facts.  The  special  verdict  fairly  submitted  this 
controversy  to  the  jury,  and  the  verdict  is  fairly  supported 
by  the  evidence. 

The  defendants  compUin  that  their  special  instructions 
were  not  given.  A  careful  perusal  of  the  charge  shows 
that,  so  far  as  they  were  applicable,  the  substance  of  all 
these  requests  to  charge  were  given  in  the  general  charge, 
fully  and  clearly,  upon  all  points  bearing  on  this  contention, 
leaving  little,  if  anything,  to  be  desired. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed on  both  appeals. 

A  motion  for  a  rehearing  was  denied  April  7,  1897. 


CoKANT,  Bespondent,  vs.  Estate  of  £imbai.i^  Appellant. 


96  6501  January  18  — April  7, 1897, 
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Receipt  in  full,  effect  of:  Avoiding, 

1.  A  receipt  "in  fuU  of  aU  demands  to  date,"  given  to  the  owner  of  a 

farm  by  one  who  had  worked  on  such  farm  under  an  agreement 
that  he  should  be  paid  by  a  legacy  in  the  will  of  the  owner,  but 
who  had  for  six  years  ceased  to  work  on  the  farm,  covers  such  con- 
tract and  shows  a  settlement  of  all  claim  for  compensation  for 
work  under  it.  Such  receipt  contains  in  itself  the  elements  of  a 
contract,  and  therefore  cannot  be  varied,  explained,  or  contradicted 
by  parol  evidence. 

2.  Such  a  receipt  may  be  avoided  by  clear  proof  of  fraud  or  mistake, 

but  it  is  not  sufficient  ground  for  avoiding  it  that  the  person  who 
signed  it  did  not  fully  understand  its  legal  effect,  where  no  fraud 
is  shown. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  da 
Lac  county :  N.  S.  Gilson,  Circuit  Judge.    Heversed. 
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Plaintiff  filed  a  claim  in  the  county  court  of  Fond  du  Lac 
county  against  the  estate  of  Charles  F.  Kimball,  deceased. 
Such  claim  was  allowed,  and  the  executor  appealed  to  the 
circuit  court.  The  issue  respecting  the  claim  was  tried  on 
appeal;  and  resulted  in  a  finding  in  substance  as  follows: 
(1)  Between  March,  1873,  and  December  16,  1886,  the  de- 
ceased was  a  farmer  residing  on  a  farm  in  Fond  du  Lac 
county,  during  which  time  the  claimant,  Benjamin  F.  Conant^ 
performed  labor  and  services  for  the  deceased  as  a  farm 
hand,  which  were  reasonably  worth  $2,056.25,  no  part  of 
which  has  been  paid  except  $150,  the  last  of  which  was  paid 
in  August,  1891;  (2)  that  such  labor  and  services  were  per- 
formed under  an  agreement  between  the  parties  that  Conant 
was  to  be  paid  therefor  by  a  legacy  to  him  to  be  made  in 
the  will  of  said  Kimball;  (3)  that  Kimball  died  November 
23, 1893,  leaving  a  will  in  which  there  was  no  bequest  to 
Conant  On  these  findings,  and  others  not  necessary  to 
not^,  the  court  concluded  that  Conant  was  entitled  to  recover 
$1,906.25,  with  interest  thereon,  and  costs.  Defendant  duly 
excepted  to  the  findings  of  fact  and  conclusion  of  law,  and 
appealed  from  the  judgment  entered  pursuant  to  such  find- 
ings and  conclusion. 

Edward  S.  Bragg^  for  the  appellant,  took  the  ground  that 
the  alleged  agreement  as  to  payment  for  plaintiff's  work 
was  not  proved.  If  there  was  any  such  agreement  the 
plaintiff  violated  its  conditions  and  forfeited  compensation. 
Plaintiff's  receipt  was  conclusive  and  showed  a  full  settle- 
ment of  the  claim. 

For  the  respondent  there  was  a  brief  by  Felkevj  Stewart 
<&  Fdher^  and  oral  argument  by  F.  C,  Stewart.  They  argued, 
among  other  things,  that  the  plaintiff's  receipt  was  open  ta 
explanation  or  contradiction.  CaUin  v.  Wheeler^  49  Wis.  523 ; 
Woodman  v.  Clapp^  21  id.  353 ;  Smith  v.  Schulenhergy  34  id. 
41;  Cratjoe  v.  Colheth,  63  id.  643;  2  Parsons,  Cont.  (5th  ed.), 
556;  1  Greenl.  Ev.  §  305.    On  failure  of  the  employer  to 
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pay  by  legacy  the  plaintiflf  coald  recover  on  qicantum  meruit. 
In  re  Bayliaa  v,  Estate  of  Pricturej  24  Wis.  651;  JiUon  v. 
Gilbert,  26  Wis.  637;  Estate  of  Keader,  87  Wis.  660. 
The  following  opinion  was  filed  February  2, 1897: 

Marshall,  J.  The  findings  of  the  trial  court  to  the  effect 
that  the  respondent  worked  for  the  deceased  from  1873  to 
1886  under  a  contract  that  the  latter  would  compensate  the 
former  for  his  services  by  a  legacy  to  be  made  in  the  latter^s 
will,  are  challenged  as  not  supported  by  the  evidence,  and 
such  exception  presents  the  first  question  for  consideration. 

If  any  contract  was  established,  it  was  by  evidence  of  dec- 
larations made  by  the  deceased  during  his  lifetime,  and  while 
the  period  of  service  was  in  progress,  indicated  by  the  follow- 
ing: Lydia  Zahn  testified  that  Eimball  told  her  he  was  not 
paying  Frank  (meaning  Conant,  the  respondent)  anything, 
but  that  he  was  to  have  the  property  when  Kimball  was 
through  with  it.  Benjamin  Strong  testified,  in  effect,  that 
Kimball  stated  to  him  that,  if  Conant  stayed  with  him,  EJm- 
ball,  and  his  wife,  Conant  would  have  the  farm  and  every- 
thing. J.  W.  Hall  testified,  in  substance,  that  Kimball  stated 
to  him  that  when  he  got  through  with  this  world  Frank 
would  have  all  that  was  left  of  his  property.  A.  0.  Jelleff 
testified,  in  effect,  that  Kimball  said  to  him  that  Frank  was 
not  working  for  him  exactly;  that  he  said,  "It  is  understood 
between  us  that  when  I  am  done  with  the  farm  he  will  have 
it."  There  was  other  evidence  to  the  same  effect.  It  es- 
tablishes that,  if  the  work  done  by  respondent  was  performed 
under  a  contract,  such  contract  clearly  was  entire,  and  was 
to  the  effect  that,  if  respondent  remained  with  and  served 
Kimball  during  his  lifetime,  Conant  should  have  what  was 
left  of  Kimball's  property ;  hence  the  compensation  agreed 
upon,  if  any,  depended  upon  full  performance  on  the  part  of 
Conant  of  the  condition  which  required  him  to  stay  with 
Kimball  during  his  life,    ^ow,  the  evidence  is  undisputed 
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that  such  condition  precedent  was  not  performed  by  respond- 
ent. He  abandoned  the  deceased  six  years  or  more  before 
his  death.  To  be  sore,  there  is  some  evidence,  not  of  a  very 
satisfactory  character,  that  deceased  made  statements  from 
time  to  time  after  Conant  abandoned  the  former's  service, 
indicating  a  disposition  to  pay  him  for  work  already  done, 
notwithstanding  his  failure  to  remain  to  the  end;  but  there 
is  no  satisfactory  evidence  that  the  original  agreement,  if  one 
was  made,  was  ever  changed,  while  there  is  considerable 
evidence  to  show  that  it  was  not  changed,  and  that  it  was 
understood  between  the  parties  that  nothing  was  due  to 
Conant  from  the  deceased,  the  most  important  and  convinc- 
ing of  which  is  that  shortly  before  the  latter's  death  Conant 
gave  him  a  receipt,  showing  a  full  settlement  of  all  matters 
between  them  up  to  that  time  for  the  small  sum  of  $10.  An 
effort  was  made  to  avoid  the  prima  facie  effect  of  such  re- 
ceipt, but  it  stands  as  a  strong  circumstance  in  favor  of  the 
defendant,  and  is  so  persuasive  in  that  regard  that,  taken 
with  all  the  other  evidence  bearing  on  the  subject,  we  hold 
that  there  is  no  evidence  in  the  record  upon  which  the  find- 
ing of  the  trial  court  under  consideration  can  stand. 

But,  if  we  concede  that  there  is  not  such  a  preponderance 
of  evidence  against  the  findings  of  fact,  in  respect  to  the  con- 
tract, that  we  can  say  there  is  no  legitimate  basis  therefor^ 
yet  the  question  must  be  met,  presented  by  appellant's  ex- 
ception to  the  findings,  in  that  the  trial  court  did  not  decide 
that  all  the  claims  and  demands  on  the  part  of  Conant 
against  Kimball  were  fully  settled  and  discharged  during 
the  latter's  lifetime.  The  evidence  bearing  on  that  question 
is  that  prior  to  October  20,  1893,  Kimball  was  advised  by 
one  of  his  neighbors  to  get  a  receipt  from  respondent,  as 
there  was  some  talk  that  the  latter  claimed  to  have  a  mort- 
gage on  deceased's  farm;  that,  following  such  advice,  de- 
ceased visited  respondent,  accompanied  by  Mrs.  Tabbert,  on 
which  occasion  the  latter  said,  in  Mrs.  Tabbert's  presence, 
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that  Kimball  did  not  owe  him  (respondent)  a  dollar;  that 
the  inquiry  first  made  on  this  occasion  by  Kimball  was 
whether  respondent  had  any  mortgage  on  the  farm,  and  the 
reply  was  "  No,"  and  that  deceased  did  not  owe  him  {Conant) 
a  dollar;  that  thereupon  deceased  requested  respondent  to 
give  him  a  receipt,  and  make  it  in  full  of  all  demands,  and 
put  in  $10  as  the  consideration  to  make  it  legal;  that  there- 
upon respondent  drew,  signed,  and  delivered  to  deceased  an 
instrument,  which  is  in  the  following  words:  "Eipon,  Wis., 
Oct.  20,  1893.  Keceived  of  C.  F.  Kimball,  ten  dollars  in  fall 
of  all  demand  to  date;"  that  deceased  paid  to  respondent 
the  $10  nientioned  in  the  receipt.  Based  on  such  evidence, 
appellant  excepted  to  the  findings,  in  that  the  court  did  not 
find  and  decide  that  whatever  claim  respondent  had  for  com- 
pensation for  service  rendered  Kimball  was  settled  and  dis- 
charged during  the  latter's  lifetime.  Certainly,  such  conclu- 
sion necessarily  follows  from  the  evidence  mentioned,  in  the 
absence  of  evidence  sufficient  to  impeach  the  instrument 
upon  the  ground  of  fraud  or  mistake,  and  we  are  unable  to 
find  such.  Substantially  the  only  evidence  in  that  regard 
•is  that  of  Lydia  Zahn,  that  shortly  after  the  receipt  was  given 
deceased  told  her  that  he  asked  respondent  to  give  him  a  re- 
ceipt to  show  that  the  latter  did  not  have  a  mortgage  on  the 
farm ;  that  deceased  told  respondent  to  write  the  receipt  in 
full,  and  that  he,  deceased,  put  it  so  respondent  did  not  know 
what  he  was  doing;  that  now,  though  deceased  owed  re- 
spondent, he  could  pay  him  what  he  was  a  mind  to,  for  he 
had  a  receipt  in  full.  Kimball  was  a  man  about  seventy-nine 
years  old  at  this  time,  and  was  blind.  Eespondent  was  a 
man  of  intelligence,  was  possessed  of  all  his  faculties,  and 
was  of  considerable  business  ability.  Such  being  the  case, 
the  evidence  of  Lydia  Zahn  as  to  what  Kimball  said  is  en- 
tirely insufficient  to  show  that  respondent  did  not  know  just 
what  was  included  in  the  receipt,  and  that  it  in  express  terms 
covered  all  demands  on  his  part  against  the  deceased. 
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To  avoid  the  force  of  the  instrument,  respondent's  counsel 
invoke  the  very  familiar  rule  that  a  mere  receipt  is  always 
open  to  explanation,  and  may  be  varied  or  contradicted  by 
parol  evidence;  citing  GaUin  ^.  Wheeler^  49  Wis.  523;  Wood- 
man V.  Clapp,  21  Wis.  353;  Crowe  v.  Colbeih^  63  Wis.  643; 
and  other  authorities.  No  citation  is  necessary  to  sustain 
a  rule  so  elementary,  but  it  must  be  borne  in  mind  that 
such  rule  applies  only  to  receiptSy  in  the  strict  sense  of  the 
terra.  Kellogg  v,  Richards^  14  Wend.  116;  KirhpcUrick  v. 
Smith  <&  Co.  10  Humph.  188.  Where  the  instrument  is  in 
the  form  of  and  contains  all  the  elements  of  a  receipt, 
and  also  includes  the  elements  of  a  contract,  the  latter 
part  is  governed  by  the  same  rules  as  other  contracts,  and 
cannot  be  varied,  explained,  or  contradicted  by  parol  evi- 
dence, though  it  may  be  set  aside  and  avoided  for  fraud  or 
mistake.  SchuUz  v.  C.  &  Jf.  W.  R.  Co.  44  Wis.  638;  Buir 
lev  V.  RegentSy  32  Wis.  124;  I^ire  Ins.  Aeso.  v.  Wickham,  141 
TJ.  S.  564;  1  Greenl.  Ev.  (Lewis'  ed.^,  §  305,  and  cases  cited; 
Jones,  Ev.  §§  502,  503.  A  receipt  in  full  of  all  claims  is  of 
such  a  character.  Henry  v.  Ilenry^  11  Ind.  236,  71  Am. 
Dec.  354;  Crumley  v.  Webb,  44  Mo.  444,  100  Am.  Dec.  304.  • 
In  Randall  v.  Reynolds,  52  N.  Y.  Super.  Ct.  145,  the  form 
of  the  instrument  was  in  full  of  all  matters  from  the  begin- 
ning of  the  world  up  to  this  date.  The  court  held  that  the 
portion  relating  to  the  settlement  of  all  demands  up  to  date 
constituted  a  written  contract,  and  could  not  be  varied  by 
parol.  It  was  contended  that  the  instrument  was  a  mere 
receipt,  and  could  be  explained  by  parol  evidence,  and  shown 
not  to  cover  all  demands.  Sedgwick,  C.  J.,  in  rendering  the 
opinion  of  the  court,  said:  "If  any  part  of  the  receipt  was 
a  contract,  or  of  that  naiture,  having  a  settlement  or  a  re- 
lease as  its  object,  it  could  not  be  explained  verbally.  The 
words  unambiguously  referring  to  'all  matters  between  us' 
are  not  to  be  restrained  to  any  particular  demand  or  claims." 
See,  also,  19  Am.  &  Eng.  Ency.  of  Law,  1122-1124,  and  notes; 
Burke  v.  Ray,  40  Minn.  34. 
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Some  language  can  be  foand  in  cases  in  this  and  other 
courts  which,  from  a  casual  reading,  may  appear  to  be  in- 
consistent with  the  conclusion  that  a  receipt  in  full  of  all 
demands  includes  a  contract,  and  is  not  open  to  explanation 
under  the  rule  applicable  to  mere  receipts.  Perhaps  the  dis- 
tinction between,  a  release  and  discharge  in  the  form  of  a 
receipt  in  full  of  all  demands  and  a  receipt  strictly  so  called 
are  not  clearly  maintained,  but  the  apparent  disregard  of 
such  distinction  will  disappear,  and  nothing  remain  in  con- 
flict with  the  principle  here  laid  down,  which  is  elementary 
in  fact,  when  the  facts  of  the  case  in  which  such  apparent 
disregard  occurs  are  understood.  Smith  v.  Schulenierg^  34 
Wis.  41,  may  be  cited  as  an  illustration  of  what  is  here  said. 
The  form  of  the  receipt  was,  "  Received  $102.76  in  full  for 
all  logs  up  to  date."  The  fact  established  was  that  the 
words  "  in  full  for  all  logs  up  to  date  "  were  included  in  the 
receipt  by  mistake,  therefore  it  was  avoided  in  that  respect 
and  on  that  ground.  In  discussing  the  subject,  Mr.  Justice 
OoLE  said  "  the  receipt  was  open  to  explanation  and  contra- 
diction by  oral  testimony;"  that  is,  as  applied  to  the  case, 
.  the  contract  portion  of  the  receipt  was  subject  to  be  avoided 
on  the  ground  of  mistake  established  by  oral  testimony. 
The  rule  applied  was  that  applicable  to  all  contracts  of  set- 
tlement; they  may  be  avoided  for  fraud  or  mistake.  The 
court  obviously  did  not  intend  to  apply  to  such  instrument 
the  rules  applicable  to  a  mere  receipt. 

The  most  that  is  claimed  here  is  that  respondent  did  not 
know  the  effect  of  the  receipt,  and  did  not  intend  to  include 
all  claims;  but,  in  view  of  the  fact  that  he  was  a  man  of 
considerable  education  and  business  attainments,  was  deal- 
ing with  an  old  man,  who,  from  Uindness  and  other  disa- 
bility, was  incapable  of  doing  business  without  assistance, 
there  is  no  evidence  to  sustain  the  theory  that  respondent 
was  imposed  upon,  or  made  any  mistake  in  respect  to  the 
language  used  in  the  instrument.  A  mere  mistake  in  the 
legal  effect  will  not  do.     As  held  in  Vedder  v.  Tedder^  1 
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Denio,  257,  the  mere  fact  that  respondent  was  not  fully 
aware  of  the  effect  of  what  was  required  of  him  does  not 
affect  the  instrument. ,  He  knew,  or  ought  to  have  known, 
that  what  was  requested  and  what  he  acceded  to  was  an 
accord  and  satisfaction  of  all  demands  in  his  favor;  and,  in 
the  absence  of  fraud,  the  court  must  give  legal  effect  to  the 
instrument.  To  impeach  the  settlement  for  fraud  or  mis- 
take would  require  clear  and  satisfactory  evidence;  not  of 
mistake  merely  in  respect  to  the  effect  of  the  language  used, 
but  mistake  in  respect  to  the  language  contained  in  the  in- 
strument. Obviously  no  such  claim  can  be  made,  as  such 
instrument  is  in  the  handwriting  of  the  respondent.  For 
that  reason  we  must  assume  that  the  trial  court  looked  upon 
such  instrument  as  a  mere  receipt,  and  subject  to  the  rules 
governing  such  a  paper.  Such  assumption  furnishes  the 
only  reasonable  explanation  we  can  perceive  of  how  the 
learned  circuit  judge  reached  the  conclusion  which  he  did. 
Considering  the  instrument  as  a  contract  between  the  par- 
ties, it  cannot  be  contended  seriously  that  there  is  sufficient 
evidence  to  avoid  it  for  fraud  or  mistake. 

The  result  of  the  foregoing  is  that  the  court  erred  in  find-  - 
ing  that  there  was  a  contract  obligation  resting  on  £imball 
to  compensate  respondent  after  the  latter  abandoned  the 
service  of  the  former  in  1886,  and  erred  in  not  finding  that 
during  the  lifetime  of  the  deceased,  for  a  sufficient  consid- 
eration, the  respondent  settled,  released,  and  discharged  all 
demands  which  he  had  against  the  deceased.  Therefore  the 
judgment  of  the  court  must  be  reversed,  and  the  cause  be 
remanded  with  directions  to  enter  judgment  in  favor  of  the 
appellant  in  accordance  with  this  opinion. 

By  the  Cov/rt —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judgment  in  favor  of  the  defendant  for  costs. 

A  motion  for  a  rehearing  was  denied  April  7, 1897. 
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i  ^jj^  5^1    Smith,  Respondent,  vs.  Shekwood  and  another,  Appellants. 

Fayrwxryi7'-'Apra7,lS97. 

Trial:  Absence  of  judge. 

The  absence  of  the  trial  judge  from  the  court  room  for  any  consider- 
able time  during  the  trial  of  a  cause  or  the  arguments  to  the  jury, 
without  the  consent  of  the  parties,  is  a  material  error,  for  which 
the  judgment  will  be  reversed  and  a  new  trial  be  ordered. 

Appeal  from  a  judgment  of  the  superior  coart  of  Douglas 
county :  Chaslbs  Smith,  Judge.     Reversed. 

This  is  an  action  for  conversion  of  a  sand  pump,  sand 
scow,  and  appurtenances.  The  defendants  justify  the  taking 
of  the  property  upon  an  execution  issued  upon  a  judgment 
in  their  favor  against  one  A.  K.  Smith.  It  appeared  at  the 
trial  that  A.  EL  Smith  and  the  plaintiff  were  brothers,  and 
in  1893  were  partners,  and  owned  the  property  in  question 
as  partners,  and  used  it  in  the  business  of  pumping  sand  out 
of  the  bay  at  Superior.  The  plaintiff  claims  that  his  brother, 
A-  K.  Smith,  largely  overdrew  his  account,  and  that  in  May, 
1894,  they  settled  their  partnership  accounts,  and  that  A.  K. 
Smith  then  transferred  his  share  in  the  property  in  question 
to  the  plaintiff,  in  consideration  of  the  settlement  and  re- 
lease by  plaintiff  of  his  claim  for  such  overdraft,  which 
amounted,  as  claimed,  to  about  $1,200.  The  defendants 
claimed  that  the  transaction  was  void  as  to  them,  because 
they  were  then  creditors  of  A.  EL  Smith,  and  that  it  was 
fraudulent  as  to  creditors.  A  verdict  for  the  plaintiff  for 
$1,800  and  interest  was  rendered,  and  from  judgment  thereon 
the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  McCausland  <6 
Smith  and  John  Brennan^  and  oral  argument  by  John  £ren- 
nan  and  E,  F.  McCausland, 

For  the  respondent  there  was  a  brief  by  Crownhart^  Otoen 
dk  Foley ^  and  oral  argument  by  W.  R.  Foley. 
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WiNSLow,  J.  The  first  contention  made  by  the  appellants 
is  that  the  verdict  is  contrary  to  the  evidence.  Examination 
of  the  record  convinces  us  that  there  was  sufficient  evidence 
to  sustain  the  verdict;  hence  this  objection  must  be  over- 
ruled. There  are  forty-six  other  errors  assigned  by  the  ap- 
pellants, some  of  which  are  again  subdivided  into  lesser  and 
more  microscopic  errors.  He  would  be  an  exceptional  trial 
judge  who  could  commit  so  many  errors  during  the  trial  of 
one  small  case.  Many  of  the  errors  assigned  are  of  a  very 
trivial  nature,  and  we  shall  dispose  of  all  but  one  of  them 
with  the  general  remark  that  we  discover  nothing  in  them 
which  would  necessitate  a  reversal  of  the  judgment. 

The  one  error  which  remains  to  be  discussed,  however,  is  of 
a  serious  nature.  It  appears  by  affidavits  filed  in  support  of 
the  motion  for  a  new  ,trial  that  the  trial  judge  was  absent 
from  the  court  room,  in  an  adjoining  room,  for  a  consider- 
able time  during  the  closing  arguments  to  the  jury.  Upon 
one  side  it  is  claimed  the  judge  was  absent  an  hour  and  a 
half,  and  upon  the  other  side  it  is  claimed  that  the  absence 
was  only  from  twenty  to  thirty  minutes.  However  this  may 
be,  it  is  undisputed  that  he  was  absent  for  a  considerable  time. 
Counsel  seem  to  have  improved  the  time  during  the  judge's 
absence  to  indulge  in  numerous  acrimonious  discussions. 
Objections  were  made  to  some  of  the  statements  made  by 
the  counsel  who  was  addressing  the  jury,  and  in  one  in- 
stance, at  least,  the  judge  was  sent  for  to  rule  upon  the 
objection,  which  being  done,  he  returned  to  the  adjoining 
room.  It  is  claimed  by  the  respondent  that  all  such  objec- 
tions were  taken  down  by  the  reporter,  and  are  contained 
in  the  bill  of  exceptions,  but  it  is  claimed  by  the  appellants 
that  objections  were  made  upon  which  there  was  no  ruling. 
Of  course,  the  trial  judge  could  not  certify  to  what  took 
place  during  his  absence  from  the  room,  and  he  does  not  at- 
tempt to  do  so;  nor  does  he  state  whether  he  was  within 
hearing,  nor  whether  his  absence  was  with  consent  of  coun- 
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sel,  as  claimed  by  respondent,  or  not.  Herein  is  the  vice  of 
the  matter.  The  bill  of  exceptions  is  expected  to  tell  the 
complete  story  of  the  trial,  from  start  to  finish,  and  to  tell 
it  with  absolute  correctness.  When  the  trial  judge  is  absent, 
there  is  in  reality  no  person  or  officer  who  can  certify  to  this 
court  as  to  what  took  place  during  that  absence.  This  court 
is,  and  must  always  remain,  in  doubt  as  to  the  matter;  no 
satisfactory  conclusion  can  be  reached  from  the  affidavits  of 
opposing  counsel ;  and  thus  this  period  remains  a  hiatus  in 
the  case. 

The  presiding  judge  of  a  trial  court  is  charged  with  the 
duty  of  trying  the  case  from  the  c^pening  to  the  close,  and 
he  ought  not  to  abdicate  his  functions  even  for  half  an  hour. 
During  such  an  absence  grave  errors  or  abuses  of  privilege 
may  occur,  and  this  court  may  be  left  to  the  conflicting  affi- 
davits of  overzealous  attorneys  or  parties  in  interest  to  de- 
termine what  in  fact  took  place.  This  court  is  not  organized 
or  authorized  to  try  such  questions,  and  we  do  not  propose 
to  do  so.  It  avails  not  to  say  that  error  must  be  affirmatively 
shown.  This  is  true,  but,  where  the  trial  court  has  disabled 
itself  from  informing  us  as  to  what  occurred,  how  is  error 
to  be  shown  save  by  affidavit?  We  cannot  but  regard  this 
long  absence  from  the  bench  during  an  important  part  of 
the  trial  as  an  error  which  calls  for  a  new  trial.  We  feel 
that  we  should  be  doing  wrong  to  sanction  any  such  prac- 
tice. Such  a  rule,  once  established,  would  open  the  way  to 
dangerous  abuses,  and  break  down  one  of  the  most  valuable 
safeguards  to  litigants.  Thomp.  Trials,  §  955 ;  Br&umlee  v, 
Hewitty  1  Mo.  App.  360;  State  ex  rd,  Gehring  v.  Claitdit^^  1 
Mo.  App.  551. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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Chicago  &  Northwestern  Railway  CoMPAmr,  Appellant,       ^   S] 
vs.  The  Milwaukee,  Racine  &  Kenosha  Electric  Rail- 
way Company,  Respondent. 

February  187— April  7, 1897. 

Eminent  domain:  Compensation  for  the  occupation  of  street  by  railroad. 

The  construction  and  operation,  on  a  public  street,  of  an  electric  \jSy^  qkq 
railroad  extending  between  several  cities  or  towns,  for  the  trans-  39  ula  75in 
portation  of  merchandise,  personal  baggage,  mail,  and  express  41ULi575n 
matter,  as  well  as  passengers,  is  not  a  mere  exercise  of  the  public  ^^  ^^  ^^^ 
easement  previously  acquired  by  the  establishment  of  sucii  street, 
but  imposes  an  additional  burden  thereon,  and  is  a  taking  of  pri- 
vate property,  for  which  the  abutting  owner  is  entitled  to  com- 
pensation. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.     Reversed, 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
this  state,  and  owns  and  operates  by  steam  power  a  line  of 
railway,  consisting  of  two  main  tracks,  from  Milwaukee  to 
Chicago.  Said  railway  passes  through  tbe  village  of  South 
Milwaukee  and  the  cities  of  Racine  and  Kenosha,  and  is  en- 
gaged in  the  carriage  of  passengers  and  freight.  That 
within  the  village  of  South  Milwaukee  the  plaintiff's  said 
railroad  tracks  cross  Milwaukee  avenue,  one  of  the  main 
public  streets  thereiQ.  Milwaukee  avenue  runs  in  an  east 
and  west  direction,  and  crosses  the  railroad  tracks  nearly 
«t  right  angles.  Immediately  south  of  the  avenue  is  the 
plaintiff's  passenger  station  and  depot  grounds  connected 
therewith,  which  station  and  grounds  are  necessarily  used 
by  the  plaintiff  in  connection  with  its  business  and  railroad, 
and  the  plaintiff  is  the  owner  of  the  whole  thereof  in  fee 
simple.  Such  depot  grounds  abut  upon  the  south  side  of 
the  said  avenue  for  a  distance  of  200  feet  on  the  east  side 
of  its  tracks.  On  the  north  side  of  said  avenue,  and  immedi- 
V0L.95— 86 
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ately  east  of  the  railroad  tracks,  the  plaintiff  is  the  owner  in 
fee  simple  of  a  strip  of  land  or  right  of  way  fifty  feet  in 
width,  abutting  upon  the  north  side  of  said  public  street. 
The  plaintiff  is  the  owner  in  fee  simpler  of  the  lands  so 
within  the  public  street  to  the  center  thereof  on  the  south 
side  for  a  distance  of  200  feet  and  on  the  north  side  for  a 
distance  of  fifty  feet,  subject,  however,  to  the  easement 
Tested  in  the  public  therein,  and  the  servitude  necessarily 
incident  to  its  occupation  and  use  as  and  for  a  public  high- 
way. 

The  defendant,  at  the  dates  and  times  herein  mentioned, 
was,  and  is  now,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  this  state,  having  its  principal 
office  and  place  of  business  at  Racine.  It  appears  by  the 
articles  of  association  of  the  defendant  that  it  is  authorized 
to  build  and  operate  a  street  railway  with  a  track  or  tracks 
and  cars  to  be  run  thereon  for  the^purpose  of  carrying  pas- 
sengers, merchandise,  personal  baggage,  mail,  and  express 
from  a  point  within  the  village  of  South  Milwaukee  north- 
erly into  and  through  the  village  of  Cudahy,  and  the  towns 
of  Lake  and  Oak  Greek,  in  the  county  of  Milwaukee,  and 
southerly  into  and  through  the  town  of  Oak  Creek  afore- 
said, and  into  and  through  the  towns  of  Caledonia  and 
Mt.  Pleasant,  and  the  city  and  county  of  Eacine,  and  into 
and  through  the  towns  of  Somers  and  Pleasant  Prairie,  and 
the  city  and  county  of  Kenosha. 

The  defendant,  at  the  time  of  the  commencement  of  this 
action,  was  and  is  engaged  in  the  construction  of  a  railroad 
in  and  through  the  village  of  South  Milwaukee  and  along 
said  Milwaukee  avenue  in  said  village,  and  had  reached  the 
property,  lands,  right  of  way,  and  tracks  of  the  plaintiff, 
and  had  men  at  work  upon  the  construction  of  its  road- 
bed in  said  street,  and  the  laying  of  ties  and  rails  thereon, 
and  had  threatened,  and  still  threatens,  that  it  will  construct 
its  road  and  lay  its  ties  and  tracks  in  said  street  over  and 
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across  the  above-described  lands  of  the  plaintiff  and  its  rail- 
road tracks  on  said  lands,  and  string  electric  wires  over  the 
tracks  for  the  purpose  of  furnishing  electric  power'  for  the 
running  of  its  cars.  Until  restraine4  it  had  actually  en- 
tered upon  the  said  lands  of  the  plaintiff  abutting  on  said 
avenue,  and  had  excavated  therein,  and  made  grades  thereon, 
for  the  purpose  of  constructing  its  road,  and  had  placed 
heavy  ties  on  said  grade  for  the  purpose  of  laying  the  rails 
of  its  tracks  thereon.  The  defendant  intends  to  use  said 
railroad,  when  constructed,  for  the  transportation  of  freight, 
mails,  and  express  matter,  as  well  as  for  passengers.  By  its 
articles  of  association  the  defendant  has  the  right  to  use 
locomotive  engines  and  trains  propelled  by  electric  or  any 
other  T)ower. 

The  defendant  admits  that  it  is  its  object  and  purpose,  if 
it  may  so  lawfully  do,  to  build  and  operate  a  street-railway 
system  for  the  purpose  of  carrying  passengers  and  personal 
baggage  and  other  merchandise,  mail,  and  express,  under 
the  authority  of  the  proper  municipal  officers,  and  subject 
to  such  rules  and  regulations  and  the  payment  of  such 
license  fees  as  they  may  from  time  to  time  prescribe,  over 
and  along  the  public  streets  and  highways  within  the  village 
of  South  Milwaukee  aforesaid,  and  over  and  along  the  high- 
ways north  and  south  of  said  village;  that  the  village  board 
of  South  Milwaukee,  by  ordinance,  granted  authority  and 
permission  to  the  defendant,  its  successors  and  assigns,  to 
lay  and  maintain  single  or  double  tracks  for  a  street  rail- 
way with  all  necessary  switches,  curves,  turnouts,  T's,  poles, 
wires,  and  other  appliances  and  conveniences  usually  em- 
ployed in  the  operation  of  a  street-railway  system  using 
electric  or  other  power  excepting  steam,  over  and  upon, 
along  and  across  those  certain  streets,  bridges,  culverts,  and 
public  places  within  the  corporate  limits  of  the  village  de- 
scribed, including  Milwaukee  avenue,  and  to  operate  thereon 
a  street-railway  system  with  electric  or  other  power  except- 
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ing  steam  for  the  carrying  of  passengers,  personal  baggage, 
merchandise,  mail,  and  express,  for  the  term  of  fifty  years. 

The  supervisors  of  the  town  of  Oak  Creek  had  given  to 
the  defendant  like  authority ;  bat  the  plaintiff  has  not  givea 
the  defendant  its  consent  or  permission  to  constrnct  snch 
railwa}^  upon  or  across  its  said  lands  and  railroad,  or  upon 
said  street  in  front  of  said  lands,  nor  to  enter  upon  said 
lands  of  the  plaintiff  in  said  street  for  the  purpose  of  grad- 
ing the  same,  or  laying  ties  or  constructing  its  railway 
thereon,  or  stretching  electric  wires  over  and  across  the 
same;  nor  has  the  defendant  entered  into  any  agreement 
with  the  plaintiff  company  as  to  how  and  upon  what  terms 
such  crossing,  if  made  at  all,  shall  be  made,  or  any  agree- 
ment touching  plaintiff's  damages  on  account  of  such  cross- 
ing by  defendant's  road ;  nor  has  the  defendant  taken  any 
steps,  by  condemnation  or  otherwise,  to  acquire  the  right 
to  cross  the  plaintiff's  said  lands  and  railroad  in  the  manner 
and  for  the  purpose  in  which  it  proposes  to  cross  the  same. 

The  defendant  threatens  and  intends  to,  and  the  plaintiff 
believes  that  it  will,  enter  upon  the  plaintiff's  said  land,  and 
cross  its  said  railroad  with  the  defendant's  railroad  now 
being  constructed,  without  the  consent  of  the  plaintiff,  and 
without  making  any  compensation  to  it,  unless  restrained 
by  the  order  and  injunction  of  the  court.  If  the  defendant 
shall  construct  and  operate  its  railroad  over  and  upon  and 
along  the  plaintiff's  lands  and  railroad,  serious  and  irrepa- 
rable damage  and  injury  will  necessarily  result  to  the  plaint- 
iff in  its  use  and  enjoyment  of  said  lands  and  railroad,  and 
in  the  exercise  of  its  rights  and  franchises  connected  there- 
with. 

November  17, 1896,  the  plaintiff  commenced  this  action 
to  perpetually  enjoin  the  defendant  from  constructing  its 
said  track  over  and  across  or  upon  the  said  land  and  the 
railroad  tracks  of  the  plaintiff,  or  any  part  thereof,  and  from 
in  any  manner  working  upon  or  interfering  therewith,  and 
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from  proceeding  with  the  laying  of  the  track  of  the  defend- 
ant over  and  across  the  railway  and  lands  of  the  plaintiff, 
or  in  any  manner  interfering  with  the  same  during  the  pend- 
ency of  this  action,  or  until  the  further  order  of  the  court. 
January  9, 1897,  the  plaintiflTs  motion  for  a  preliminary  in- 
junction was  denied,  with  $10  costs  of  motion.  From  that 
order,  and  the  whole  thereof,  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  were  briefs  by  Fish  cfe  Cary^  and 
oral  argument  by  John  T.  Fish.  They  contended,  among 
other  things,  that  the  railway  sought  to  be  constructed  by 
the  defendant  has  all  the  characteristics  of  a  commercial 
railway,  and  imposes  ah  additional  burden  upon  the  street, 
for  which  the  abutting  owners  are  entitled  to  additional 
compensation.  Indianapolis^  B,  <&  W.  R.  Co.  v.  Hartley^  67 
111.  439;  Ford  v.  G.  dk  N.  W.  B.  Co.  14  Wis.  609;  Pomeroy 
V.  M.  &  C.  B.  Co.  16  id.  640;  Pennsylvania  B.  B.  v.  Mont- 
gomery Co.  P.  B.  Co.  167  Pa.  St.  62;  Bohlman  v.  O.  B.  <& 
JL  P.  B.  Co.  30  Wis.  105;  Diedrichs  v.  K  W.  U.  B.  Co.  33 
id.  219,  221;   Uren  u  Walsh,  57  id.  98,  101. 

For  the  respondent  there  was  a  brief  by  Kearney,  Phipps 
dk  Thompson,  attorneys,  with  Quarles,  Spenoe  <6  Qv^rles, 
of  counsel,  and  oral  argument  by  Park  Phipps  and  J.  V. 
Quarles.  They  argued  that,  if  the  right  of  the  defendant  to 
carry  freight  be  disallowed,  that  would  not  affect  its  rights 
in  other  respects.  Thompson,  Corp.  §  229;  Becket  v.  Union 
B.  cfe  Z.  Asso.  88  Pa.  St.  211 ;  Albright  v.  Lafayette  B.  cfe  S. 
Asso.  102  id.  411 ;  Eastern  Plank  B.  Co.  v.  Vaughn,  14  N,  T. 
551;  Oregon  B.  cfe  N.  Co.  v.  0.  B.  Co.  130  U.  S.  1,  25;  JPeo- 
pie  ex  rel.  Peahody  v.  Chicago  Gas  Trust  Co.  130  111.  268; 
S.  C.  8  L.  E.  A.  497,  506.  A  street  railway,  unlike  a  com- 
mercial railway,  so  uses  a  street  as  not  to  exclude  or  seriously 
obstruct  the  common  travel.  Booth,  Street  Railway  Law, 
§  83;  ffohart  v.  Milwaukee  City  B.  Co.  27  Wis.  194;  Briggs 
V.  Lewiston  cfe  A.  Horse  B.  Co.  79  Me.  633 ;  Newell  v.  M.,  L.  cfe 
M,  B.  Co.  35  Minn.  115 ;  Detroit  City  B.  Co.  v.  Mills,  85  Mich. 
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656;  Ihst  End  St  R.  Go.  v.  Dmjle,  9  L.  R.  A.  100;  Hahey 
V.  Rapid  Transit  St.  R.  Go.  47  N.  J.  Eq.  380;  Ghicago,  B.  & 
Q.  R.  Co.  V.  West  Chicago  St.  R.  Co.  156  111.  268;  State  ex  rd. 
RoehUng  v.  Trenton  P.  R.  Co.  33  L.  E.  A.  129 ;  Montgomery 
9).  S.  A.  <&  W.  R,  Co.  104  Cal.  186;  S.  C.  25  L.  E.  A.  654; 
mchols  V.  Ann  Arbor  <b  Y.  St.  R.  Co.  16  L.  E.  A.  371.  The 
convenience  of  abutting  owners  may,  to  a  reasonable  extent, 
be  encroached  upon  without  impairing  their  constitational 
rights  or  entitling  them  to  compensation.  Gushing  v.  Boston^ 
122  Mass.  173;  AtCy  Gen.  v.  Metropolitan  R.  Co.  125  id.  517. 
The  right  of  a  street  railway  to  be  considered  a  part  of  the 
general  public  easement,  and  its  right  to  cross  the  tracks  of 
steam  railways,  have  been  fully  recognized  by  the  courts. 
Chicago  <&  C.  T.  R.  Co.  v.  Whiting,  H.  &  E.  C.  St.  R.  Co. 
139  Ind.  297;  S.  C.  26  L.  E.  A.  337;  Pittsburgh,  CI,  C.  A 
St.  L.  R.  Go.  V.  West  Chicago  St.  R.  Go.  156  111.  385;  ITew 
York,  N.  H.  A  E.  R.  Go.  v.  Bridgeport  Traction  Co.  29  L. 
E.  A.  367;  Old  Colony  R.  Co.  v.  Rockland  <b  A.  St.  R.  Co. 
161  Mass.  416. 

Cassodat,  C.  J.  Milwaukee  avenue,  at  South  Milwaukee, 
runs  east  and  west,  and  the  plaintiff's  railroad  tracks  cross 
it  nearly  at  right  angles.  Its  depot  grounds  at  that  place 
extend  east  from  such  tracks  along  the  south  side  of  the 
avenue,  and  abutting  thereon,  for  a  distance  of  200  feet. 
On  the  north  side  of  the  avenue,  and  abutting  thereon,  and 
immediately  east  of  said  tracks,  the  plaintiff  owns  a  strip  of 
land  or  right  of  way  fifty  feet  in  width.  The  answer  ex- 
pressly admits  '^  that  the  plaintiff  is  the  owner  of  the  lands  " 
so'described,  "  within  said  public  street,  and  to  the  center 
line  thereof,"  on  both  sides,  "  subject  to  the  easement  vested 
in  the  public."  This  admission  is  in  accordance  with  the 
well-settled  rule  of  law  in  this  state  to  the  effect  that  the 
owner  of  land  abutting  upon  a  public  street  or  highway  has 
the  legal  title  to  the  center  of  such  street  or  highway,  sub> 
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ject  only  to  the  public  easement.  Milwaukee  v.  M.  cfe  £. 
IL  Co.  7  Wis.  85;  Marine?^  v.  SchuLie^  13  Wis.  692.  Upon 
this  principle  it  has  been  held  by  this  court  that  the  abut- 
ting owner  has  such  rights  of  property  in  the  soil  within 
the  limits  of  a  street  or  highway  that  he  may  remove  por- 
tions thereof,  and  construct  vaults  or  other  areas  under  the 
sidewalk,  with  openings  in  the  walk,  and  construct  project- 
ing bay  windows,  provided  he  does  so  in  a  manner  not  to 
interfere  with  or  endanger  public  travel.  Papworth  v.  Mil- 
waukee, 64  Wis.  389;  May  v.  Weber,  79  Wis.  590.  The  gen- 
eral rule  is  that,  subject  to  sv^h  public  easement,  the  abutting 
owner  has  all  the  rights  and  remedies  of  an  absolute  owner 
in  fee.    3  Elliott,  Eailroads,  §  1085. 

Such  being  the  facts  and  the  law  in  this  case,  it  is  obvious 
that  the  adjudication  of  cases  arising  in  certain  states  and 
cities  where  the  title  to  the  land  within  the  limits  of  public 
streets  and  highways  is  vested  in  the  state  or  the  public  can 
have  no  bearing  upon  the  question  here  involved,  since  the 
title  to  the  land  of  such  abutting  owner  in  such  states  and 
cities  terminates  at  the  outer  lines  of  the  street  or  highway ; 
and  hence  such  abutting  owner  in  such  states  and  cities  can 
only  have,  in  addition  to  such  public  easement,  a  right  of 
ingress  and  egress  to  and  from  his  premises,  or,  as  it  is  some- 
times called,  ^^  an  easement  of  access  "  to  and  from  his  prem- 
ises. Id.  The  question  presented,  therefore,  is  whether  the 
construction  of  the  defendant's  track  and  operating  its  street 
railway,  as  proposed,  across  tfie  plaintiflTs  tracks,  and  upon 
and  over  the  plaintiff's  lands  so  within  Milwaukee  avenue, 
would  be  merely  an  exercise  of  the  public  easement  pre- 
viously acquired  by  the  construction  of  that  avenue,  or  an 
additional  servitude  and  burden,  for  which  the  plaintiff,  as 
such  abutting  owner,  is  entitled  to  compensation.  In  Ford 
^.  0.  dk  N.  W.  R.  Co.  14  Wis.  609,  616;  8.  C.  80  Am.  Deo. 
791,  DixoK,  0.  J.,  speaking  for' the  court,  and  following 
Kew  York  and  Massachusetts  cases,  among  other  things,  in 
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eflfeot,  said :  "  It  is  too  well  settled  to  allow  it  now  to  be 
drawn  in  dispute  before  this  court  that  the  proprietors  of 
lots  bounded  by  a  public  street  within  a  recorded  town  plat 
or  village  take  to  the  center  of  the  street,  and  own  the  soil, 
subject  to  the  public  easement."  The  conclusion  is,  there- 
fore, "That  a  railroad  company  cannot  appropriate  and 
occupy  it  with  the  track  of  its  road  without  the  consent  of 
such  proprietor,  or  without  compensation  made  to  him,  and 
that  neither  the  legislature  nor  municipal  authorities  have 
any  power  to  dispense  with  such  compensation,  seems  irre- 
sistible. .  .  .  The  reason  is  stated  in  few  words  by  Chief 
Justice  Shaw:  *The  two  uses  are  almost,  if  not  wholly,  in- 
consistent with  each  other;  so  that  taking  the  highway  for 
a  railroad  will  nearly  supersede  the  former  use  to  which  it 
had  been  legally  appropriated.'  The  dedication  to  the  pub- 
lic as  a  highway  enhances  the  value  of  the  lot,  and  renders 
it  more  convenient  and  useful  to  the  owner.  The  use  by 
the  railroad  company  diminishes  its  value,  and  renders  it 
inconvenient  and  comparatively  useless.  It  would  be  a  most 
unjust  and  oppressive  rule  which  would  deny  the  owner 
compensation  under  such  circumstances."  Accordingly  the 
court  affirmed  the  judgment  granting  a  perpetual  injunction. 
To  the  same  effect:  JBegar  v.  C.  cfe  N.  W.  H.  Co.  26  Wis. 
624;  Pettihone  v.  Hamilton,  40  Wis.  411;  Knedandv,  Van 
Valkenburghy  46  Wis.  434;  Burbach  v.  ScAweinler,  66  Wis. 
391 ;  NorcrosB  v,  Griffiths,  65  Wis.  607, 611.  Since  such  abut- 
ting owners  have  the  legal  title  to  the  lands  in  the  street, 
subject  only  to  the  public  easement,  it  follows  that,  when- 
ever such  street  is  abandoned  or  vacated,  such  easement  be- 
comes extinguished,  and  such  abutting  owners,  respectively, 
thereby  acquire  the  right  to  possession  as  reversioners.  Bur- 
hack  V.  ScAweinleTj  supra;  Racine  v.  Crotsenberff,  61  Wis. 
485.  **  It  is  well  settled  in  this  state  that  the  appropria- 
tion of  a  public  highway  for  the  purposes  of  a  railroad  is 
the  imposition  of  an  additional  burden  upon  the  abutting 
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owners,  and  hence  is  the  taking  of  private  property  for  pnb- 
lio  nse,  within  the  meaning  of  sec.  13,  art.  I,  Const."  Buck- 
n&r  V.  C.j  M.&N.W.  R.  Co.  60  Wis.  272. 

Such  are  the  settled  rules  of  law  applicable  to  ordinary- 
steam  railways  constructed,  maintained,  and  operated  in 
public  streets  for  the  carriage  of  passengers  and  freight 
The  question  recurs  whether  the  proposed  street  railway 
comes  within  the  principles  of  law  thus  stated,  or  whether 
it  will  be  a  mere  exercise  of  the  easement  acquired  by  the 
public  when  Milwaukee  avenue  was  first  opened  to  public 
use.  In  Hdbart  v.  MUwaukee  City  R.  Co,  27  Wis.  194;  8.  C. 
9  Am.  Bep.  461,  it  was  held  that  "  The  construction  and 
operation  of  a  horse  railway  in  the  public  streets  of  a  city, 
by  authority  from  the  city  government,  is  not  a  new  burden 
imposed  upon  the  owners  of  the  fee  of  the  land,  and  they 
are  not  entitled  to  a  compensation  therefor,  except  where 
some  private  right  of  such  an  owner  (as  his  free  access  to 
his  own  land  or  buildings)  has  been  materially  impaired 
thereby."  The  learned  chief  justice,  who  wrote  the  opinion 
of  the  court  in  that  case,  after  showing  that  different  courts 
and  different  judges  of  the  same  court  have  disagreed  as  to 
whether  the  establishment  and  running  of  a  Jiorse  railroad 
in  a  public  street  was  an  imposition  of  an  additional  burden 
upon  the  land  of  the  abutting  owners,  reaches  the  conclusion 
^'that  the  laying  down  of  the  rails  and  running  of  the  cars 
in  the  manner  shown  by  this  case  is  not  the  appropriation 
of  the  street  to  a  new  use,  requiring  compensation  to  be 
made  therefor  to  the  plaintiff,  unless  he  has  shown  that  he 
will  suffer  some  private  or  peculiar  injury  by  being  deprived 
of  that  free  access  to  his  premises  which  otherwise  he  would 
continue  to  have  and  enjoy."  In  that  case  the  vehicles  were 
drawn  by  horses,  the  same  as  ordinary  carriages, — the  only 
difference  being  in  the  size  and  shape  of  the  vehicles,  and 
the  fact  that  in  the  one  case  they  were  confined  to  the  fixed 
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iron  track  at  grade,  while  in  the  other  they  were  not;  and 
vet,  even  in  that  case  the  conclusion  of  the  court  mentioned 
was  manifestly  so  reached  with  some  hesitation.  The  de- 
fendant in  that  case  was  incorporated  under  a  special  charter, 
and  the  law  in  force  at  the  time  authorized  the  municipality 
to  grant  to  suck  corporation  "  such  use  •  .  .  of  any  streets 
within  its  limits  for  the  purpose  of  laying  single  or  double 
tracks  and  running  cars  thereon  for  the  carriage  of  passen- 
gers only  J  to  be  propelled  by  animals  or  such  other  power  as 
shall  he  agreed  on.^^  Sees.  1,  3, 4,  ch.  313,  Laws  of  1860;  sec. 
1862,  B.  S.  The  same  act  authorized  such  corporation  to 
extend  its  railways  to  any  points  within  any  town  adjoining 
such  municipality,  and  to  lay  and  operate  its  railway  upon 
the  highways  therein  so  as  not  to  obstruct  public  travel 
thereon,  upon  procuring  the  written  consent  of  a  majority 
of  the  supervisors  of  such  town.  B.  S.  sec.  1863.  In  1880 
the  powers  of  such  street-railway  corporations  were  enlarged 
and  extended  so  as  to  authorize  the  same  to  build  and  oper- 
ate their  railways  "  in  any  village  or  iown^  or  to  extend  from 
any  point  in  one  village  or  town  tOj  into^  or  through  any  other 
village  or  town;  and  for  running  of  cars  propelled  by  ani- 
malSj  for  the  carriage  of  either  passengers  or  freight;  .  •  . 
but  not  so  as  to  obstruct  the  common  public  travel  thereon." 
Ch.  221,  Laws  of  1880 ;  sec.  1863,  S.  &  B.  Ann.  Stats.  In  1881 
the  powers  of  such  street-railway  corporations  were  further 
enlarged  and  extended  so  as  to  authorize  the  same  to  run 
"cars  thereon  for  the  carriage  of  freight  and  passengers^  to 
be  propelled  by  animals  or  such  other  power  as  shall  be 
agreed  on."  Laws  of  1881,  ch.  219;  S.  &  B.  Ann.  Stats,  sec. 
1862.  In  1891  the  act  of  1880  (sec.  1863,  S.  &  B.  Ann.  Stats.) 
was  amended ;  and  the  powers  of  such  corporations  further 
enlarged  and  extended  so  that  such  railways  should  not  be 
limited  to  "  streets,"  and  so  that  cars  might  be  propelled 
thereon  by  "  other  power  "  as  well  as  "  by  animals,"  •*  for 
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the  carriage  of  either  passengers  or  freight."    Laws  of  1891, 
ch.  387. 

As  indicated  in  the  statement  made,  the  part  of  the  de- 
fendant's proposed  railway  in  question  is  to  be  a  part  of  its 
connecting  line  of  railway  from  the  city  of  Kenosha  to  the 
city  of  Milwaukee;  and,  as  expressed  in  the  defendant's 
charter,  it  intends  to  use  said  railway,  when  constructed,  for 
the  carriage  and  transportation  of  passengers,  merchandise, 
personal  baggage,  mail,  and  express  matter,  in  cars  and 
trains  propelled  by  locomotive  engines  and  electricity  and 
other  power;  but  with  no  provision  for  condemning  lands 
or  acquiring  the  right  of  way,  nor  for  joining  and  uniting 
with  other  railways  in  forming  crossings,  intersections,  and 
•connections,  nor  in  adjusting  differences  in  case  of  disagree- 
ment, as  required  by  statute  in  the  case  of  steam  railways. 
•S.  &  B.  Ann.  Stats,  sec.  1828,  subd.  6.  Such  a  railway  is 
not  a  street  railway,  within  the  ruling  of  the  Hdbart  Case^ 
nor  as  generally  understood.  Upon  what  principle  of  law 
can  it  be  said  that  before  the  plaintiff  can  construct  its  rail- 
way across  or  upon  a  public  street  or  highway  at  grade  it 
must  make  compensation  to,  or  acquire  the  consent  of,  the 
abutting  landowner,  and  yet  that  the  defendant  can  do  the 
same  thing  without  such  compensation  or  consent?  The 
mere  difference  in  motive  power  would  seem  to  be  insuffi- 
cient. Besides,  there  is  certainly  far  more  difference  in  the 
use  of  mere  horse  power,  as  in  Hobartv,  Milwaukee  City  JS. 
Co.y  supra,  and  electric  power,  as  in  the  case  of  the  defend- 
ant^ than  there  is  in  the  case  of  electricity  and  steam.  A 
mere  street  railway  for  carrying  ^^ passengers  onh/j^  as  the 
statute  prescribed  under  which  the  Hobart  Case  was  decided, 
would  greatly  relieve  the  streets  of  a  city  or  village  from 
travel,  and  hence  would,  to  that  extent,  facilitate  travel  on 
foot  or  by  carriage.  Such  street  railways,  under  the  decis- 
ion in  that  case,  do  not  necessarily  constitute  an  additional 


Digitized  by 


Google 


572  SUPREME  COURT  OF  WISCONSIN".  [95 

Chicago  &  Northwestern  R  Ca  v&  Milwaukee,  R  &  K.  Electric  R  Co. 

servitude  or  burden  for  which  the  abutting  owners  are  en- 
titled to  compensation.  The  same  would,  to  some  extent,  be 
true  as  to  the  suburbs  of  cities  and  villages.  But  the  prin- 
ciple has  no  application  to  the  country  towns  between  Keno- 
sha and  Milwaukee.  The  carriage  of  ^^ passengers  only-' 
probably  included  such  articles  and  effects  as  the  passengers 
retained  in  their  own  personal  custody.  But  the  several 
amendments  of  the  Revised  Statutes,  mentioned,  purposely 
dropped  out  the  word  "  only,"  and  added  the  word  "  freight," 
and  also  added  the  words  "  other  power,"  as  well  as  horse 
power.  In  other  words,  the  manifest  purpose  of  the  amend- 
ments was  to  authorize  the  construction  and  operation  of 
commercial  railways  upon  such  streets  and  highways  without 
consent  of,  or  compensation  to,  abutting  owners.  The  char- 
ter of  the  defendant  company  contemplates  the  construction 
and  operation  of  such  commercial  railway  between  Milwau- 
kee and  Kenosha, —  which,  of  course,  on  the  same  theory,, 
might  be  extended  to  Chicago.  That  such  commercial  rail- 
way upon  public  streets  and  highways,  engaged  in  the  car- 
riage and  transportation  of  merchandise,  personal  baggage^ 
mail,  and  express  matter,  as  well  as  passengers,  would  tend 
to  obstruct  and  interfere  with  the  ordinary  uses  of  a  street 
or  highway,  would  seem  to  be  quite  manifest.  Such  use  of 
streets  and  highways  by  such  commercial  railways  consti- 
tutes, in  our  judgment,  an  additional  servitude  or  burden 
upon  the  lands  of  abutting  owners  for  which  they  are  entitled 
to  compensation.  This  certainly  is  in  harmony  with  the  de- 
cisions of  this  court.  While  there  is  much  contrariety  of  opin- 
ion on  the  subject,  yet  the  better  rule  seems  to  be  that  a 
commercial  railroad  constitutes  an  additional  servitude  or 
burden  for  which  abutting  owners  are  entitled  to  compensa- 
tion. 3  Elliott,  Railroads,  §  1087,  and  cases  there  cited ;  Shep- 
ardaon  v.  M,  cfe  B.  R.  Co.  6  Wis.  605 ;  Sherman  v.  J/.,  Z.  S,  cfe 
W.  R.  Co.  40  Wis.  645;  Sweet  v.  Rechd,  159  U.  S.  380;  Lahr 
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V.  Metropolitan  Eleoated  R.  Co.  104  N.  Y.  268;  Willamette 
Iron  Works  v.  Oregon  R.  cfe  N.  Co.  26  Oreg.  224;  8.  C.  29  L. 
R.  A.  88;  StaU  v.  C,  M.  cfe  St.  P.  R.  Co.  36  Minn.  402. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  grant  the  tem- 
porary injunction,  and  for  further  proceedings  according  to 
law. 


Werthbimbb,  Appellant,  vs.  Satjitoers  and  others.  Respond-       vt  ssi 

ents.  

Marth  16  —  April  7,  JS97. 
Jjandlord'8  liability  to  tenant:  Negligence  of  independent  contractors. 

1.  A  landlord  who,  though  not  required  by  the  lease  to  make  repairs, 
undertakes  at  the  request  of  his  tenant  to  put  a  new  roof  upon 
the  leased  building,  is  bound  to  use  reasonable  care  and  skill  to 
prevent  injury  by  the  elements  to  the  property  of  his  tenant 
therein  while  engaged  in  removing  the  old  and  putting  on  the  new 
roof,  and  is  liable  for  any  such  injury  caused  by  the  want  of  such 
care  and  skill,  notwithstanding  his  undertaking  was  without  con- 
sideration. 

2l  In  such  a  case,  where  injury  occurs  to  the  tenant*s  property  in  the 
building  from  rain  through  the  uncovered  roof,  the  landlord  can- 
not escape  liability  therefor  on  the  ground  that  it  resulted  from 
(he  failure  of  the  persons  who  had  undertaken  the  job,  as  inde- 
pendent contractors,  to  exercise  reasonable  care  to  avoid  such  in- 
jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  John  R  BENNE'rr,  Circuit  Judge.    Reversed. 

This  was  an  action  against  the  defendants  for  carelessly 
and  negligently  removing  a  portion  of  the  roof  of  a  certain 
building  in  Edgerton,  Wisconsin,  known  as  the  Edgerton 
Tobacco  Factory,  leased  by  them  to  the  plaintiff,  whereby 
a  large  quantity  of  leaf  tobacco  owned  by  the  plaintiff  was 
exposed  to  the  elements,  and  was  greatly  damaged  by  being 
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wet  in  a  rain  storm,  rendering  it  necessary  to  re-handle  and 
re-sort  the  tobacco,  and  purchase  new  cases  for  it;  and  other 
special  damages  were  ^claimed  by  reason  of  the  premises. 

The  defendants  admitted  the  leasing  and  occupancy  of  the^ 
tobacco  factory  in  question  by  the  plaintiff  for  the  purpose 
of  storing  and  sorting  leaf  tobacco,  and  that,  while  a  por- 
tion of  the  roof  was  off  the  building,  a  rain  storm  came  up, 
and  rajned  in  upon  the  tobacco,  wetting  a  portion  of  it  to 
some  degree,  and  doing  slight  damage  thereto.  They  in- 
sisted that  by  the  terms  of  the  lease  they  were  under  no 
obligation  to  in  anywise  repair  the  building;  that  prior  to- 
the  time  of  said  injury  the  plaintiff,  through  his  agent,  who 
had  charge  of  his  business  in  Wisconsin  and  of  the  building 
in  question,  "  repeatedly  requested  the  defendants  to  repair 
and  fix  the  roof  of  said  building; "  that  by  reason  of  said  re- 
quest, and  not  otherwise,  defendants  contracted  with  Messrs. 
Lindley  &  Morrissey,  a  firm  of  tinners  engaged  in  making 
the  roofing  of  buildings  and  competent  for  that  purpose,  to 
put  a  new  tin  roof  thereon,  by  the  job,  at  the  rate  of  $9  per 
square  of  ten  feet,  and  that  they  had  no  control  over,  and 
gave  no  directions  of,  the  time  or  method  of  doing  such  work,, 
except  that  the  tinners  agreed  to  observe  proper  care  and 
caution  in  doing  the  same;  that  the  defendants  notified  the 
plaintiff,  through  his  said  agent,  of  the  making  of  said  con- 
tract, and  they  entered  upon  the  performance  of  the -work 
by  and  with  the  plaintiff's  consent;  and  that  any  and  all 
injury  done  to  the  plaintiff's  tobacco  was  the  result  of  acci- 
dental or  sudden  rain  coming  up  while  said  contractors  were 
engaged  in  roofing  the  building,  and  without  any  negligence 
or  unlawful  acts  on  the  part  of  the  defendants,  their  servants 
or  agents. 

At  the  trial  before  the  court  and  a  jury,  it  appeared  in 
evidence  that  the  plaintiff  had,  at  the  time  of  the  injury, 
about  800  cases  of  tobacco  in  the  warehouse,  worth  about 
$25,000,  101  of  which  were  more  or  less  damaged  by  rea- 
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son  of  having  been  wet  by  water  coming  upon  the  same 
where  the  roof  had  been  taken  oflf ;  that  100  cases  were  re- 
handled,  re-sorted,  and  re-packed,  and  the  testimony  tended 
to  show  items  of  damage  approximating  in  all  to  the  amount 
of  $2,000;  that  the  plaintiff  left  Frank  Ayers  in  charge  of 
the  tobacco  when  he  returned  to  New  York,  where  he  re- 
sided. 

It  appeared  that  Ayers,  while  having  charge  of  the  to- 
bacco and  looking  after  plaintiff's  business  in  relation 
thereto,  had  repeatedly  complained  of  the  insuflBciency  of 
the  roof,  and  that  it  leaked,  and  that  the  defendants  would 
have  a  suit  for  damages  in  consequence;  that  the  defend- 
ant Clark^  who,  it  appears,  had  principal  charge  of  the  build- 
ing on  behalf  of  the  defendants,  told  Ayers  that  they  were 
making  preparations  to  put  on  a  new  roof;  that  they  were 
going  to  put  on  a  new  tin  roof.  Accordingly,  on  or  about 
the  middle  of  March,  they  employed  the  firm  of  Lindley  <fe 
Morrissey  to  put  on  a  tin  roof  for  a  specified  price.  They 
commenced  to  put  tin  on  the  roof  on  the  29th  of  April,  ob- 
taining a  key  to  the  building  from  Ayers  for  the  purpose. 
On  that  day  they  put  on  five  sections  of  tin  eighteen  and 
three-fourths  inches  wide  and  thirty  feet  long.  On  the  fol- 
lowing day  the  roof  had  been  taken  off  of  about  700  square 
feet,  suflBcient  to  furnish  work  for  all  the  day;  and  there 
was  testimony  tending  to  show  that  in  the  morning  and 
forenoon  of  that  day  the  weather  was  threatening;  that  it 
began  to  rain  between  12  and  1  o'clock,  but  that  at  11  o'clock 
it  looked  like  rain;  that  the  rain  continued  during  the  re- 
mainder of  Saturday,  until  3  o'clock  Sunday  morning,  and 
rained  again  Sanday  night,  and  it  continued  raining  more 
or  less  until  the  following  Monday  morning, —  in  all  to  the 
depth  of  about  three  inches.  There  was  evidence  tending 
to  show  that  about  9  o'clock  in  the  morning  of  Saturday  the 
weather  was  threatening  and  had  the  appearance  of  rain, 
and  that  it  did  rain  in  the  forenoon. 
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The  defendant  Clark  testified  to  the  efforts  made  on  his 
part  and  others  to  protect  the  plaintiff's  tobacco  from  rain, 
and  that  they  would  not  have  put  on  this  roof  except  for 
the  request  of  Mr.  Avers;  that  Ayers  told  him  that  they 
had  got  to  fix  the  roof,  and  that  he  told  Ayers  that  he  would 
see  defendants  Marsden^  Pierce,  and  Saunders,  and  see  whaji 
they  should  do, —  what  kind  of  a  roof  they  should  put  on ; 
that  he  subsequently,  before  the  roof  was  commenced,  told 
him  they  were  going  to  put  on  a  new  tin  roof;  that  they 
had  seen  the  tinners,  and  had  made  a  contract ;  that  this 
was  three  weeks  before  the  roof  was  commenced.  It  ap- 
peared that  the  defendants  knew  there  was  a  great  quantity 
of  tobacco  in  the  building.  The  defendant  Saunders  also 
testified  to  some  of  the  complaints  made  to  him  by  Ayers, 
and  that  he  referred  him  to  Clark,  as  he  was  overseeing  the 
building.  The  defendant  Pierce  testified  that  he  consented 
to  the  putting  on  of  this  roof,  because  he  understood  it  was 
wanted  by  Mr.  Ayers,  and  otherwise  would  not  have  con- 
sented. There  was  evidence  showing  the  agency  of  Ayers 
to  make  the  request  in  respect  to  the  roof,  and  that  the  con- 
tractora  for  putting  on  the  roof,  Lindley  &  Morrissey,  were 
competent  and  experienced  men  for  that  purpose.  The  de- 
fendants were  all  the  time  in  the  occupancy  and  use  of  a 
small  portion  of  the  building,  which  they  had  reserved  by 
the  lease. 

At  the  close  of  the  testimony  the  court  directed  a  verdict 
in  favor  of  the  defendants,  on  the  ground  that  the  defend- 
ants were  not  liable  for  the  acts  or  negligence  of  Lindley  & 
Morrissey,  who  were  independent  contractors  for  putting  on 
the  roof,  whereupon  judgment  was  given  in  favor  of  the  de- 
fendants, from  which  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Fethers,  Jeffrie^  Fi- 
field  cfe  Mouat,  and  oral  argument  by  C  Z.  Fifi/dd.  They 
argued  that  the  defendants  could  not  absolve  themselves 
from  responsibility  by  letting  the  job  to  independent  con- 
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tractors.  SuUbacher  v.  Dickie,  51  How.  Pr.  500, 523 ;  Moak's 
Cnderhill,  Torts  (1881),  276, 277,  and  cases  cited  by  the  court. 
Rain  was  to  be  expected  daring  the  progress  of  the  work, 
and  the  damage  suffered  was  the  natural  and  probable  re- 
sult of  doing  the  work  without  preparation  for  protecting 
the  contents  of  the  building,  and  consequently  the  employer 
is  subject  to  the  same  liability  as  the  contractors.  Bailroad 
Co.  V.  Morey,  47  Ohio  St.  207;  Woodman  v.  Metropolitan  H. 
Co.  149  Mass.  335;  Carlson  v.  Stocking,  91  Wis.  432,  435. 

For  the  respondents  there  was  a  brief  by  Luse  cfe  Wait, 
and  oral  argument  by  Z.  K.  Luse,  They  contended  that 
where  the  work  to  be  done  involves  the  duty  of  ordinary 
care  only,  as  in  this  case,  the  same  can  be  delegated  to  inde- 
pendent contractors,  and  the  employer  will  be  absolved  from 
liability  for  any  injury  occasioned  by  the  negligent  mode  in. 
which  it  is  done  by  such  contractors.  Ilackett  v.  W.  U.  Tel. 
Co.  80  "Wis.  192;  Smith  v.  Milwaukee  Builders^  cfe  Traders^ 
Eaoohange,  91  id.  360;  Clark  v.  Fin/,  8  Ohio  St.  358;  McCaf- 
ferty  v.  S.  D.  <&  P.  M.  R.  Co.  61  N.  Y.  198;  TibletU  v.  X. 
<fk  L.  R.  Co.  62  Me.  437;  Eerringtan  v.  Lansinghv/rghy  110 
K.  T.  145;  BVwrmJb  v.  Eam^as  City,  84  Mo.  112;  Gourdier  v. 
€ormack,  2  E.  D.  Smith,  254;  Carter  v.  Berlin  Mills  Co.  58 
N.  H.  52;  JEdmtmdson  v.  P.,  M.  cfe  T.  B.  Co.  Ill  Pa.  St. 
316;  (yBourke  v.  Hart,  7  Bosw.  511. 

PiKvsT,  J.  There  was  no  stipulation  in  the  lease  from 
the  defendants  to  the  plaintiff  requiring  them  to  make  re- 
pairs upon  the  building,  or  to  put  a  new  roof  thereon;  and 
any  promise  to  do  so,  founded  merely  on  the  relation  of  the 
parties,  and  not  one  of  the  conditions  of  the  lease,  would  be 
without  consideration,  and  for  that  reason  would  create  no 
liability.  But  it  is  very  well  settled  that,  although  a  gratui- 
tous contract  of  that  kind  would  not  be  binding,  the  lessors 
(defendants),  having  seen  fit  to  treat  it  as  binding,  or  to  re- 
pair the  roof,  or  to  put  a  new  one  on  the  building,  and  having 
Vol.  95  — 37 
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actually  entered  upon  its  fulfillment,  either  by  themselyes  or 
contractors  under  them,  tKey  would  thereby  come  under 
some  degree  of  liability  to  the  plaintiff  as  to  the  manner  of 
its  performance. 

It  is  well  settled  that  for  an  injury  occasioned  by  want  of 
due  care  and  skill  in  doing  what  one  has  promised  to  do  an 
action  may  be  maintained  against  him  in  favor  of  the  party 
relying  on  such  promise,  and  injured  by  the  breach  of  it, 
although  there  was  no  consideration  for  the  promise,  and  it 
was  at  the  tenant's  solicitation.  Oill  v,  Middletony  105  Mass. 
477.  In  Sulzbacher  v.  Dickie^  51  How.  Pr.  500,  where  the 
authorities  were  carefully  considered,  it  was  held  that,  where 
the  owner  of  the  building  enters  into  a  contract  with  a 
builder  to  put  a  new  roof  on  it  at  a  stipulated  price,  and 
during  the  time  of  putting  it  on,  and  after  the  removal  of 
the  old  one,  and  while  the  building  was  in  an  exposed  con- 
dition, the  tenant  or  subtenant  is  damaged  by  rain,  the 
owner  is  answerable  for  the  damage,  and  not  the  contractor;, 
that  the  landlord  or  owner,  in  the  exercise  of  the  right  to 
put  on  a  new  roof,  is  bound  to  see  that  all  reasonable  care 
and  skill  is  exercised  in  the  removal  of  the  old  one  and  in 
the  putting  on  of  the  new  one  to  prevent  injury  by  the  ele- 
ments to  those  who  are  in  the  occupation  of  the  house;  and 
where  the  act  undertaken,  from  its  very  character,  is  either 
a  nuisance,  or  one  dangerous  to  others,  the  one  undertaking 
it  is  not  released  from  responsibility  to  any  one  injured 
thereby,  although  he  has  entered  into  a  contract  with  some 
one  to  perform  it,  and  the  injuries  occurred  through  the  neg- 
ligence of  the  latter.  Lasker  Real  Estate  Asso.  v.  Hatcher 
(Tex.  Civ.  App.),  28  S.  W.  Eep.  404;  GUckauf  v.  Maurer, 
75  111.  289. 

Had  the  defendants  personally  attended  to  the  putting 
on  of  the  new  roof,  and  been  guilty,  in  doing  so,  of  the 
negligence  charged  as  the  cause  of  the  plaintiff's  injury, 
we  think  there  is  no  doubt  but  that  they  would  be  liable. 
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The  evidence  shows  that  the  work  of  putting  on  the  roof, 
in  the  present  instance,  was  undertaken  in  consequence  of 
the  solicitation  and  request  of  the  plaintiff,  through  his 
agent,  Ayers,  and  by  entering  upon  the  performance  of  the 
work,  though  through  the  medium  of  a  contract  with  third 
parties,  the  defendants  assumed  and  owed  the  plaintiff  a 
particular  duty  in  the  premises,  namely,  that  reasonable 
care  and  caution  should  be  used  in  conducting  the  work  of 
taking  off  the  old  roof  and  putting  on  the  new  one,  to  avoid 
doing  any  injury  to  the  property  of  the  plaintiff.  This  was 
an  absolute  duty  imposed  by  law,  upon  the  particular  facts, 
and  was  just  as  binding  as  if  the  defendants  had  stipulated 
in  the  lease  for  its  performance.  The  work  to  be  done  was 
one  attended  with  risk  and  danger  to  the  property  of  the 
tenant  by  reason  c^f  its  exposure  to  the  elements.  That  one 
upon  whom  the  law  devolves  a  duty  cannot  shift  it  over 
upon  another,  so  as  to  exonerate  himself  from  the  conse- 
quences of  its  nonperformance,  is  very  clear.  Shearm.  & 
Redf.  Neg.  §§  174-176;  Wood,  Master  &  S.  §  316;  "Whart. 
Neg.  §  185;  Promer  v.  Jf.,  Z.  S.  cfe  W.  E.  Co.  90  Wis.  220- 
223;  Cadden  v.  Am,  Steel  Barge  Co.  88  Wis.  418,  419.  In 
Rail/road  Co.  v.  Morei/^  47  Ohio  St.  207,  214,  the  court  held 
it  ^'  clear  that  the  law  devolves  upon  every  one  about  to 
cause  something  to  be  done  which  will  probably  be  injurious 
to  third  persons  the  duty  of  providing  that  reasonable  care 
shall  be  taken  to  obviate  those  probable  consequences." 
And  in  Hughea  v.  Eaikoay  Co.  39  Ohio  St.  476,  it  was  stated 
that  ^^The  employer  cannot  relieve  himself  from  liability 
by  contracting  with  others  for  the  performance  of  work, 
when  the  necessary  or  probable  effect  of  the  performance 
of  the  work  would  injure  third  persons." 

The  contention  is  that  the  defendants  have  discharged 
themselves  from  liability  by  turning  the  work  over  to  third 
parties,  independent  contractors,  for  whose  negligence  in  its 
performance  they  are  not  responsible.    An  examination  of 
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adjudicated  oases  shows  that  there  are  exceptions  to  the  gen- 
eral doctrine  relied  on  by  the  defendants,  and  many  sach 
cases  are  cited,  and  the  grounds  of  exception  to  the  general 
rule  are  stated  in  the  note  to  Hawver  v.  WhdUn^  14  L.  R.  A. 
828,  as  where  a  city  is  charged  with  the  duty  of  keeping 
its  streets  in  repair  it  is  answerable  for  an  improperly 
guarded  excavation  made  by  a  contractor  in  building  a  sewer 
or  the  like.  Starrs  v,  Utica,  17  N.  T.  104;  JSobhins  v.  Chi- 
cago,  4  Wall.  657-679;  Water  Co,  v.  Ware,  16  Wall.  567-576. 
If  an  injury  might  be  anticipated  as  a  direct  or  probable 
consequence  of  the  performance  of  work  contracted  for,  un- 
less reasonable  care  be  used,  the  negligence  of  the  con- 
tractor or  his  employees  will  be  chargeable  to  the  person 
for  whom  the  work  is  done,  and  the  latter  will  be  held  liable 
accordingly.  Woodman  v.  Metropolitan  R.  Co,  149  Mass. 
335-339.  In  such  case  one  cannot,  by  employing  an  inde- 
pendent contractor,  relieve  himself  from  liability  for  a  fail- 
ure to  exercise  reasonable  care  to  discharge  a  duty  incum- 
bent upon  himself,  but  he  is  bound  to  see  to  it  that  such 
care  is  used,  although  such  contractor  stipulates  with  him 
to  take  the  risk  and  responsibility.  So,  in  the  present  case, 
the  defendants  cannot  claim  immunity  from  liability  by 
reason  of  having  delegated  or  turned  over  to  independent 
contractors  for  the  work  the  performance  of  the  duty  they 
themselves  owed  to  the  plaintiff.  Ever  since  the  case  of 
Qua/rman  v.  Burnett,  6  Mees.  &  W.  499,  it  has  been  con- 
sidered that  a  person  causing  something  to  be  done,  the 
doing  of  which  casts  on  him  a  duty,  cannot  escape  from  the 
responsibility  attaching  to  him  of  seeing  that  duty  per- 
formed, by  delegating  it  to  a  contractor.  He  cannot  thereby 
relieve  himself  from  liability  to  those  injured  by  the  failure 
of  the  contractor  to  perform  it.  In  Bower  v.  Peate^  1  Q.  B. 
Div.  321-326,  it  "was  laid  down  that  "A  man  who  orders 
work  to  be  executed,  from  which,  in  the  natural  course  of 
things,  injurious  consequences  must  be  expected  to  arise  un- 
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less  means  are  adopted  by  which  they  may  be  prerented,  is 
bound  to  see  to  the  doing  of  that  which  is  necessary  to  pre- 
vent the  mischief,  and  cannot  relieye  himself  of  his  responsi« 
bility  by  employing  some  one  else  —  whether  it  be  the  con- 
tractor employed  to  do  the  work  from  which  the  danger 
arises,  or  some  independent  person  —  to  do  what  is  necessary 
to  prevent  the  act  he  has  ordered  to  be  done  from  becoming 
wrongful.  There  is  an  obvious  diflference  between  committing 
work  to  a  contractor  to  be  executed,  from  which,  if  properly 
done,  no  injurious  consequences  can  arise,  and  handing  over 
to  him  work  to  be  done,  from  which  mischievous  conse- 
quences will  arise,  unless  preventive  measures  are  adopted. 
While  it  may  be  just  to  hold  the  party  authorizing  the  work, 
in  the  former  case,  exempt  from  liability  for  injury  resulting 
from  negligence  which  he  had  no  reason  to  anticipate,  there 
is,  on  the  other  hand,  good  ground  for  holding  him  liable  for 
an  injury  caused  by  an  act  certain  to  be  attended  with  in- 
jurious consequences,  if  such  consequences  are  not  in  fact 
prevented,  no  matter  through  whose  fault  the  omission  to 
take  the  necessary  measures  for  prevention  may  arise."  Here 
the  removal  of  the  roof  was  by  the  direction  and  authority 
of  the  defendants,  and  at  the  request  of  the  plaintiff,  and 
the  injury  resulted  from  what  the  defendants  procured  their 
contractors,  under  them,  to  do,  and  the  alleged  negligent 
manner  of  their  doing  it.  It  is  manifest  that  the  removal 
of  the  old  roof,  in  order  to  put  on  a  new  one,  necessarily 
exposed  the  property  of  the  tenant,  the  plaintiff,  to  injury 
from  the  elements ;  and  the  duty,  as  already  stated,  was  cast 
on  the  defendants  to  see  that  reasonable  care  was  taken  to 
avert  such  result.  The  argument  of  counsel  for  the  defend- 
ants wholly  ignores  the  existence  of  such  duty  on  the  part 
of  the  defendants,  and  its  bearing,  and  erroneously  assumes, 
as  we  think,  that  the  action  is  to  charge  the  defendants 
solely  on  the  ground  of  the  collateral  negligence  of  the  con- 
tractors.   The  doctrine  of  Bower  v.  Peate^  supra^  was  ap- 
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proved  in  Ddlton  v.  AnguSy  6  App.  Cas.  829,  and  Lord 
"Watson  stated  the  rule  to  be  that  "When  an  employer 
contracts  for  the  performance  of  work  which,  properly  con- 
ducted, can  occasion  no  risk  to  his  neighbor's  house,  which 
he  is  under  obligation  to  support,  he  is  not  liable  for  dam- 
ages arising  from  the  negligence  of  the  contractor.  But  in 
cases  where  the  work  is  fieceasarilp  attended  with  risk  he 
cannot  free  himself  from  the  liability  by  binding  the  con- 
tractor to  take  effectual  precautions.  He  is  bound,  as  in  a 
question  with  the  party  injured,  to  see  that  the  contract  is 
performed ;  and  is,  therefore,  liable,  as  well  as  the  contractor, 
to  repair  any  damage  which  may  be  done."  In  Pickard  v. 
Smithy  10  C.  B.  (N.  S.),  470,  the  precise  point  in  this  case  was 
stated  and  considered,  and  it  was  said  that  "If  an  inde- 
pendent contractor  is  employed  to  do  a  lawful  act,  and  in 
the  course  of  the  work  he  or  his  servants  commit  some 
casual  act  of  wrong  or  negligence,  the  employer  is  not  an- 
swerable. That  rule  is,  however,  inapplicable  to  cases  in 
which  .  .  .  the  contractor  is  intrusted  with  the  per- 
formance of  a  duty  incumbent  upon  his  employer,  and  neg- 
lects its  fulfillment,  whereby  an  injury  is  occasioned."  And 
this  is  the  case  now  before  us.  The  case  of  Gray  v.  PvUerij 
5  Best  &  S.  970,  is  to  the  same  effect,  and  is  an  authority,  as 
stated  in  Bower  v.  Peate^  that  "  it  can  make  no  difference,  in 
point  of  principle,  whether  the  obligation  was  imposed  by 
statute  or  existed  at  law ;  and  that,  where  work  is  being 
executed  from  which  danger  may  arise  to  others,  and  it 
thereby  becomes  incumbent  on  the  party  doing  or  ordering 
it  to  be  done  to  take  measures  to  prevent  damage  resulting 
to  others,  he  cannot  divest  himself  of  liability  by  transfer- 
ring the  duty  ^o  a  contractor."  1  Q.  B.  Div.  327,  328.  And 
this  is  in  accord  with  Starrs  v.  Utica^  17  N.  T.  104;  Bobbins 
V.  Chicago^  4  Wall.  657-679,  and  Chicago  City  v.  BohbinSj  2 
Black,  418. 

Inasmuch,  therefore,  as  the  defendants,  as  landlords,  owed 
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the  plaintiflf,  their  tenant,  a  special  duty,  growing  out  of 
their  relations  as  such,  to  use  reasonable  care  to  protect  the 
plaintiflPs  property  in  the  building  from  injury  by  the  ele- 
ments while  repairing  the  roof  or  putting  on  a  new  one,  as 
they  had  undertaken  or  assumed  to  do  at  his  request,  they 
became  liable  for  the  performance  of  such  work  in  an  insuf- 
^cient  or  negligent  manner,  although  the  work  was  so  per* 
formed  for  them  by  independent  contractors.  None  of  the 
cases  cited  by  the  defendants'  counsel  appear  to  have  beea 
cases  where  the  landlord,  or  person  contracting  for  doing 
the  work,  owed  a  special  duty  to  the  party  injured  that  it 
should  be  done  with  reasonable  care  to  avoid  such  injury. 
We  think,  therefore,  for  the  reasons  stated,  that  the  present 
case  falls  within  a  well-recognized  exception  to  the  rule  in- 
voked on  behalf  of  the  defendants.  There  was  suflBicient 
evidence  of  negligence  in  the  performance  of  the  work  caus- 
ing the  injury  to  require  the  case  to  be  submitted  to  the 
jury.  The  direction  of  a  verdict  for  the  defendants,  there- 
fore, was  erroneous. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial 


Steike,  Respondent,  vs.  Wisconsin  Odd  Fellows  Mutuai« 
Life  Insubanoe  Company  and  others,  Appellants. 

March  16  —  April  7, 1897. 

MtUucU  life  insurance:  Assignment  of  eertiflec^ 

1  One  who  effects  an  insurance  on  his  own  life  in  a  mutual  life  insur- 
ance company  organized  under  ch.  1,  Laws  of  1887,  may,  under 
the  provisions  of  sec.  14  of  that  chapter,  assign  his  certificate  to 
any  person  other  than  the  beneficiary  named  therein,  without  any 
reference  to  such  beneficiary,  whether  his  assignee  has  any  insu> 
able  interest  in  his  life  or  not 
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2l  This  right  of  a  person  who  insures  his  own  life  to  assign  the  certifi- 
cate is  not  affected  by  sea  d2}47,  R  S.,  as  amended  by  ch.  876,  Lawa 
of  1801,  authorizing  any  person  to  insure  his  life  for  the  benefit  of 
a  married  woman,  and  making  such  insurance  her  sole  and  sepa- 
rate property,  free  from  the  control  of  her  husband  and  from  the 
claims  of  his  oreditora 

8.  The  restriction  of  such  assignments  to  persons  having  an<  insurable 
interest,  by  ch.  20,  Laws  of  1895,  cannot  apply  to  insurances  pre- 
viously assigned. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jefiferson 
county:  John  R.  Bennett,  Circuit  Judge.    Affirmed. 

The  defendant  is  a  mutual  life  insurance  company,  organ- 
ized  by  ch.  1,  Laws  of  1887.  On  Jun^  23, 1892,  it  issued  to 
one  Francis  J.  Cory  a  certificate  of  membership,  whereby  it 
agreed  to  pay  $1,000  to  his  parents,  Sampson  Cory  and  Anoh 
Goryy  within  ninety  days  after  proofs  of  his  death  should  be 
received  by  its  secretary.  The  membership  fee  and  all  as- 
sessments were  paid  by  Francis  J.  Cory,  except  one  assess- 
ment of  $1.20,  which  was  paid  by  Sampson  Cory.  The 
circumstances  and  reason  of  this  payment  by  Sampson  Cory 
are  unexplained.  In  February,  1893,  Francis  assigned  his 
certificate  of  membership  to  the  plaintiff,  and  duly  executed 
and  filed  with  the  secretary  of  the  company  a  written  in- 
strument directing  the  sum  named  in  the  certificate  to  be 
paid  to  the  plaintiff,  and  requesting  the  company  to  ''send 
all  assessment  notices"  to  the  plaintiff.  ^NTotices  of  all  sub- 
sequent assessments  were  sent  by  the  company  to  the  plaint- 
iff, and  he  paid  them  to  the  company.  The  plaintiff  paid 
Francis  $50  for  the  assignment,  and  subsequently  paid  the 
company,  for  assessments,  upwards  of  $50  more.  The  plaint- 
iff was  in  no  way  related  to  Francis.  On  May  12, 1895^ 
Francis  died.  At  the  time  of  his  death  the  certificate  of 
membership  in  the  defendant  company  was  in  full  force,  and 
no  assessment  was  unpaid.  Proofs  of  the  death  were  duly 
made,  and  delivered  to  the  defendant's  secretary.  The  com- 
pany admitted  its  liability  for  the  loss,  but  did  not  pay  it^ 
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because  it  was  claimed  by  both  the  plaintiff  and  the  defend- 
ants Sampson  and  Ann  Cory.  At  the  request  of  the  defend- 
ant company,  and  by  stipulation  of  the  parties,  Sampson 
Cory  and  Atyn  Cory  were  made  parties  defendant.  They 
claimed  the  money  on  the  ground  that  the  assignment  of  the 
certificate  of  membership  to  the  plaintiff  was  unauthorized 
and  void,  for  the  reason  that  the  plaintiff  had  no  insurable 
interest  in  the  life  of  Francis.  There  was  no  controversy 
about  the  facts.  The  trial  was  by  the  court,  without  a  jury. 
There  was  judgment  for  the  plaintiff  for  the  whole  amount 
of  the  certificate,  from  which  all  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Z.  II.  Mead  and 
Charles  E.  Estabrooky  and  oral  argument  by  Mr.  Estahrooh. 
They  argued,  inter  alia^  that  one  of  the  beneficiaries  named 
in  the  certificate  paid  a  part  of  the  consideration,  and  had 
a  vested  interest  which  could  not  be  disposed  of  without 
his  consent.  The  assignment  was,  in  terms,  of  money  to 
accrue  to  the  estate  of  the  assured,  and  was  inoperative  be- 
cause there  was  none  coming  to  his  estate.  The  plaintiff 
had  no  insurable  interest  in  the  life  of  the  assured  and  could 
not  hold  the  insurance  by  assignment.  Conn.  Mut.  L.  Ins. 
Co.  V.  ScAae/er,  94  U.  S.  457,  461 ;  Wamock  v.  Dams,  104  id. 
775, 779 ;  Crotty  v.  Union  M.  Z.  Ins,  Co.  144  id.  621, 625 ;  Mis- 
souri Valley  L.  Ins.  Co.  v.  Siurges^  18  Kan.  93, 26  Am.  Rep* 
761.  One  of  the  original  beneficiaries  being  a  married 
woman,  her  interest  was,  under  sec.  2347,  R.  S.,  as  amended 
by  ch.  376,  Laws  of  1891,  not  subject  to  the  control  of  the 
assured. 

Z.  B.  CasweU,  for  the  respondent. 

Nbwman,  J«  The  only  question  is  whether  the  plaintiff, 
having  no  insurable  interest  in  the  life  of  Francis  Cory, 
could  take  title  to  the  insurance  money  by  the  assignment 
of  Francis.  The  beneficiaries  named  in  the  certificate  had 
an  insurable  interest  in  the  life  assured.    So  there  was  a 
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valid  contract  of  insarance.  The  assessments  were  paid  b}/^ 
Francis.  Only  one,  for  some  unexplained  reason,  was  paid 
by  one  of  the  beneficiaries.  Francis  was  the  owner  of  the 
insurance.  Being  the  owner,  he  had  the  right,  as  against 
the  beneficiaries,  to  assign  the  insurance.  Foster  v.  GiUj  50 
Wis.  603;  Estate  of  Breitung,  78  Wis.  33.  There  was  no  re- 
striction on  the  right  of  assignment  in  defendant's  charter. 
The  right  of  the  member  to  assign  his  insurance  was  express, 
and  without  restriction.  It  was  (sec.  14,  ch.  1,  Laws  of 
1887):  "Any  member  may  file,  with  the  secretary  of  the 
company,  a  written  or  printed  instrument,  duly  signed  in 
the  presence  of  two  witnesses,  directing  the  said  amount  to 
be  paid  to  a  person  named  therein,  other  than  the  beneficiary 
named  in  his  or  her  certificate,  in  which  case  the  said  amount 
shall  be  paid,  within  the  time  aforesaid,  to  the  person  named 
m  such  instrument."  The  same  section  contains  another 
provision,  which  authorizes  an  assignment  of  the  certificate, 
or  any  interest  therein,  by  a  similar  instrument,  for  the  pur- 
pose of  securing  a  debt  or  money  advanced  to  a  person  other 
than  the  beneficiary  named  in  the  certificate.  This  is  en- 
tirely independent  of  the  general  provision  cited,  and  does 
not  control  or  qualify  it.  Certainly  the  charter  gives  ample 
authority,  if  indeed  it  were  needed,  for  an  assignment  of  the 
insurance.  It  does  not,  in  terms,  even  require  the  consent 
of  either  the  beneficiary  named  in  the  certificate,  or  of  the 
company.  Nor  is  the  right  of  assignment,  in  terms,  restricted 
to  such  persons  as  have  an  insurable  interest  in  the  life  as- 
sured. And  no  such  restriction  can  be  imported  into  the 
statute  by  construction.  General  words  in  a  statute  are  to 
receive  a  general  construction,  unless  there  is  something  in 
the  statute  itself,  or  in  its  proper  subject  matter,  to  restrain 
it.  Suth.  St.  Const.  §  249;  Chase  v.  Whiting,  30  Wis.  544. 
Such  general  construction  may,  however,  be  restrained  by 
considerations  of  public  policy,  growing  out  of  the  subject 
matter  of  the  statute.    Wilkinson  v.  Hoffman,  61  Wis.  687; 
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Purtett  V.  Chicago  F.  dk  B,  Co.  74  Wis.  132;  Chapman 
Valve  Mfg.  Co.  v.  Oconto  Water  Co.  89  Wis.  264.  But  there 
are  no  considerations  of  public  policy  which  restrain  the 
power  of  assignment  given  by  the  general  words  of  the  char- 
ter, to  be  enforced  by  construction.  For  it  has  been  held 
by  this  court  that  "  a  policy  of  life  insurance,  obtained  in 
good  faith  by  a  person  having  an  insurable  interest' in  the 
life  of  the  assured,  may  be  assigned  to  any  person,  with  the 
consent  of  the  company."  Bursinger  v.  Bank  of  Watertovm, 
67  Wis.  75;  Ewrd  v.  Doty,  86  Wis.  1.  Even  if  the  consent 
of  the  company  were  deemed  necessary,  it  could  hardly  be 
doubted  that  giving  notice  of  assessments  to  the  assignee, 
and  receiving  payment  of  assessments  from  him,  without 
explanation,  are  equivalent  to  consent  in  the  first  instance. 
Sec.  2347,  R  S.  (ch.  376,  Laws  of  1891),  has  no  application 
to  this  question.  Francis  Cory  effected  the  insurance  upon 
his  own  life,  and  kept  it  alive  by  the  payment  of  the  assess- 
ments. He  had  full  power  to  dispose  of  it  without  reference 
to  the  beneficiaries  named  in  the  certificate.  This  is  settled 
by  Foster  v.  Gile,  supra.  This  statute  was  not  intended  to 
change  that  rule.  Ketman  v.  Howard,  23  Wis.  108 ;  Given 
V.  Wis.  0.  F.  M.  L.  Ins.  Co.  71  Wis.  547.  The  leading  object 
of  the  statute  was,  no  doubt,  to  preserve  to  a  married  woman 
such  insurance  as  should  be  provided  for  her  benefit,  and  as 
her  sole  and  separate  property,  free  from  the  control  of  her 
husband  and  from  the  claims  of  his  creditors.  It  was  not 
intended  to  take  from  the  party  who  effected  insurance  upon 
his  own  life  at  his  own  cost  the  right  to  control  and  dispose 
of  the  policy.  Besides,  it  is  evident  that  this  insurance  was 
never  provided  for  the  sole  and  separate  property  of  Ann 
Cory.  It  was  intended  that  her  husband  should  have  some 
control  and  property  in  it.  Nor  can  it  be  said  that  the  con- 
sideration paid  for  the  assignment  was  inadequate.  Francis 
had  apparently  many  years  of  life  before  him,  and  the  pros- 
pect of  paying  many  assessments  before  it  should  ripen  into 
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a  benefit  to  his  assignee.  By  ch.  20,  Laws  of  1895,  the  right 
of  assignment  of  such  insurance  is  restricted  to  such  persons 
as  have  an  insurable  interest  in  the  life  of  the  member,  and 
it  provides  that  no  money  shall  be  paid  to  any  assignee  who 
has  not  such  insurable  interest.  It  cannot  be  held  that  this 
statute  was  intended  to  have  a  retroactive  effect.  It  would 
be  invalid  to  affect  insurance  lawfully  assigned  before  its 
enactment.  Such  a  statute  would  impair  the  obligation  of 
a  contract  lawful  when  made,  and  is  beyond  the  power  of 
the  legislature  to  enact. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Deissnek,  Respondent,  vs.  "Waukesha  County,  Appellant. 

Jfarcft  16  —  April  7. 1897. 

Sheriffs:  Compensation  for  board  of  prisoners. 

Our  statutes  relating  to  the  compensation  of  sheriffs  for  the  mainte- 
nance of  persons  confined  in  jail  (sees.  4047,  4950,  R  S.),  clearly 
contemplate  that  a  sheriff  shall  keep  accurate  accounts  of  aU 
charges  and  expenses  therefor  and  present  them  to  the  county 
board  to  be  audited,  and  if  he  fails  to  do  so  he  can  recover  from 
the  county  only  such  expenses  as  he  is  able  to  show  that  he  act- 
ually incurred,  by  clear  and  satisfactory  evidence,  and  only  such 
as  are  reasonable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county :  John  R.  Bennett,  Circuit  Judge.     Reversed, 

The  plaintiff  was  sheriff  of  Wauheeha  county,  Wisconsin^ 
in  the  years  1893  and  1894.  He  filed  a  bill  against  his 
county  for  services  and  for  board  and  washing  furnished 
prisoners.  The  charges  for  board  and  washing  aggregated 
$6,667.50,  and  was  made  on  a  basis  of  thirty-five  cents  per 
day  for  each  prisoner  confined  in  jail.  This  chcMrge  was  al- 
lowed by  the  board  at  twenty-five  cents  per  day,  and  from 
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their  action  in  that  regard  plaintiff  appealed  to  the  circuit 
court.  The  venue  was  changed  to  the  circuit  court  for 
Rock  county,  where  the  cause  was  referred  to  a  referee  to 
hear,  try,  and  determine.  Such  referee  found, in  substance: 
(1)  That  the  claim,  as  presented  to  the  county  board,  was  for 
18,776  days'  board  and  washing,  at  thirty-five  cents  per  day, 
which  was  allowed  at  twenty-five  cents  per  day ;  hence,  that 
the  only  question  presented  by  the  appeal  was  whether  the 
expense  incurred  for  board  and  washing  exceeded  the  amount 
allowed  by  the  county  board.  (2)  That  the  number  of  days 
counted  by  the  sheriff  was  made  up  by  reckoning  full  days 
from  the  day  of  commitment  to  and  including  the  day  of 
discharge  of  the  prisoners,  without  regard  to  the  number  of 
meals  furnished;  hence,  it  was  impossible  to  tell  the  actual 
number  of  days'  board.  (3)  That  no  account  of  expenses 
was  kept,  except  during  three  months  when  the  undersherifl 
was  in  charge,  and  that  the  accounts  so  kept  were  not  pro- 
duced on  the  trial.  (4)  That  the  expense  which  plaintiff 
.actually  incurred  was  approximately  established  from  evi- 
dence of  the  kind,  amount,  and  cost  of  provisions  which 
^ach  prisoner  consumed  per  day,  and  the  cost  of  serving  the 
same;  also,  by  evidence  of  what  it  cost  the  undersheriff  per 
•day  for  each  prisoner  during  the  time  he  managed  the  jail, 
together  with  evidence  to  the  effect  that  the  cost  of  provis- 
ions and  help  continued  substantially  the  same  during  the 
whole  time;  also,  evidence  by  experts  respecting  the  reason- 
able expense  of  furnishing  board  and  washing  in  such  cases. 
That  by  such  testimony  it  appeared  that  the  expense  in- 
curred by  plaintiff  exceeded  thirty-five  cents  per  day  for 
^ach  person.  (5)  That  it  is  entirely  practicable  to  keep  ac- 
counts so  as  to  show  the  cost  of  keeping  all  prisoners  for 
any  given  time,  but  impracticable  to  show  what  it  cost  for 
particular  prisoners,  and  that  a  sheriff's  bill  must  necessarily 
be  made  up  on  a  general  average.  (6)  On  the  findings  of 
fact  the  referee  concluded  that  plaintiff  was  entitled  to  judg- 


Digitized  by 


Google 


590  SUPREME  COURT  OF  WISCONSIN.  [95 

Deissner  vs.  Waukesha  County. 

ment  for  the  ten  cents  per  day  on  18,776  days,  disallowed  by 
the  board,  with  interest. 

Thereafter  the  requisite  proceedings  were  had  necessary 
to  preserve  for  review  the  questions  discussed  in  the  opin- 
ion. Judgment  was  rendered  for  plaintiff  in  accordance 
with  the  report  of  the  referee,  and  defendant  appealed. 

T.  IF".  ParJcinson^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Byan  (&  Merton^ 
and  oral  argument  by  E.  Merton. 

Marshall,  J.  In  Doty  v.  Sauk  Co,  93  Wis.  102,  this  court 
held  that  under  sees.  4947, 4950,  R.  S.,  a  sheriff  is  entitled  to 
the  actual  expenses  which  he  incurs  in  maintaining  prison- 
ers, including  the  cost  of  materials  used  for  food  and  of 
preparing  ^i^d  serving  the  same,  but  no  allowance  for  his 
personal  services.  It  is  contended  on  the  part  of  the  defend- 
ant that  that  case  rules  this.  Here,  as  there,  in  respect  to 
the  expenditures  for  board  of  prisoners,  the  sheriff  failed  to 
keep  any  accounts,  and  did  not  pretend  to  know  how  much 
he  had  expended.  At  best,  on  the  evidence,  the  court  could 
only  guess  at  the  amount.  There  was  evidence  of  the  cost 
of  provisions;  also,  evidence  of  what  it  cost  some  other  per- 
son to  do  similar  work  under  similar  circumstances,  all  snch 
evidence  being  of  a  very  loose  and  unsatisfactory  charac- 
ter. For  instance,  plaintiff's  evidence  was  to  the  effect  that 
it  would  take,  among  other  things,  about  forty  gallons  of 
syrup,  seven  hundred  weight  of  flour,  thirty-six  pounds  of  cof- 
fee, forty-five  pounds  of  oatmeal,  forty -five  pounds  of  sugar, 
and  eighteen  pounds  of  tea  to  supply  one  prisoner  for  a  year* 
Then  he  testified  to  the  cost  per  month  for  servants  and  for 
overseeing  the  work,  and  the  value  of  his  wife's  services, 
and  testified  that,  in  counting  days,  it  was  without  reference 
to  actual  days  or  meals  furnished ;  that  the  day  of  commit- 
ment and  the  day  of  discharge  were  counted  as  full  days. 
Such  evidence  was  followed  by  some  opinion  evidence  re- 
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specting  what  was  the  reasonable  cost  of  boarding  prison* 
ers.  In  our  judgment,  such  evidence  is  far  from  coming 
up  to  the  rule  of  Doty  v.  Sa/ak  Co.,  and  the  plain  mean- 
ing of  the  statutes.  Such  statutes  [R.  S.  sees.  4947,  4950] 
say,  "  The  sheriff  shall  be  paid  .  .  .  the  accounts  hav- 
ing been  first  allowed  by  the  county  board."  That  clearly 
contemplates  that  the  sheriff  shall  keep  accounts  of  all  ex- 
penses for  which  the  county  is  liable.  Failure  in  that  regard 
constitutes  a  clear  violation  of  oflBcial  duty,  and  courts  can- 
not properly  be  called  upon  to  remedy  such  neglect,  for  the 
benefit  of  the  negligent  oflScial,  but  rather  should  apply 
stringent  rules  in  determining  how  much  should  be  paid  to 
an  officer  under  such  circumstances.  The  rule  should  be  as 
stringent  as  that  applied  to  the  adjustment  of  the  accounts 
of  trustees  under  similar  circumstances.  Every  intendment 
of  fact  should  be  made  against  the  claim,  and  the  lowest  es- 
timate put  upon  all  charges  and  expenses,  and  only  such 
allowed  as  are  reasonable  and  established  by  clear  and  satis- 
factory evidence.  If  the  result  of  such  rule  works  a  loss  to 
the  sheriff,  it  is  because  of  his  violation  of  official  duty,  for 
which  he  alone  is  responsible  and  alone  should  bear  the  loss. 
No  reason  exists  why  all  the  items  of  expense  incurred  in 
maintaining  prisoners  should  not  be  carefully  kept,  the  same 
as  a  good  business  man  would  keep  his  business  accounts,  so 
that  all  such  expense  can  be  audited  with  certainty  of  doing 
exact  justice  to  the  sheriff  and  the  public  as  well.  The  stat- 
utes contemplate  that  the  accounts  will  be  so  kept  and  so 
audited. 

The  principle  of  this  decision  is  that,  under  the  statutes  of 
this  state,  the  sheriff  is  entitled  to  pay  for  his  actual  ex- 
penses in  maintaining  prisoners  confined  in  county  jails 
under  his  charge  (following  Bell  v.  Fond  du  Lac  Co.  53  Wis. 
433;  NiekeU  v.  Wauke%ha  Co.  62  Wis.  469;  Parsons  v.  Wax^ 
hesha  Co.  83  Wis.  288,  and  Doty  v.  Sauk  Co.y  supra);  that 
the  law  contemplates  that  he  shall  keep  accurate  accounts 
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^  all  such  expenses,  and  present  the  same  to  the  county 
board,  and  have  the  same  audited,  before  receiving  payment; 
that,  if  he  neglects  so  to  do,  he  can  recover  of  the  county,  in 
un  action  therefor,  only  such  expenses  as  he  is  able  to  show 
he  incurred,  by  clear  and  satisfactory  testimony,  and  only 
such  as  are  reasonable. 

It  follows  from  the  foregoing  that  the  motion  made  by 
the  defendant's  counsel  to  modify  the  report  of  the  referee 
so  far  as  it  allowed  plaintiff  any  sum  in  excess  of  that  allowed 
by  the  county  board,  and  for  judgment  against  plaintiff  for 
costs,  should  have  been  granted. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  instructions  to  enter 
judgment  in  defendant's  favor  in  accordance  with  this  opin- 
ion. 
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South  Milwaukee  Boulevakd  Heights  Cokpany,  Appellant, 
vs.  Haste,  Respondent. 

Man^  le  —  AprU  7, 1897. 

Pleading  inconsistent  defenses:  Instructions, 

1.  Under  sec.  2657»  R  S.,  a  defendant  may  plead  as  many  defenses  and 
counterclaims  as  he  may  have,  even  though  they  are  based  upon 
inconsistent  legal  theoriea  With  a  defense  of  fraud  for  which  he 
seeks  a  rescission  of  the  contract  sued  on,  and  a  counterclaim  for 
payments  made  thereon,  the  defendant  may,  therefore,  join  a 
counterclaim  for  breaches  of  such  contract,  if  held  binding. 

S.  A  refusal  by  the  court  to  instruct  the  jury,  as  requested,  that  the 
defendant  could  not  obtain  a  rescission  of  the  contract  for  false 
representations  nor  recover  on  the  counterclaim  for  money  paid 
on  such  contract,  if  by  the  exercise  of  diligence  he  might  have 
discovered  their  falsity,  or  if  he  failed  to  exercise  his  right  to  rescind 
within  a  reasonable  time  after  the  discovery,  held,  not  to  be  error, 
where  the  general  charge  gave  that  instruction  in  substance. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jeffer- 
son county :  John  K.  Benkett,  Circuit  Judge.    AjfirmeoL 
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This  is  an  action  to  recover  the  second  instalment  upon  a 
land  contract.  On  the  12th  day  of  December,  1892,  the 
plaintiff  company  entered  into  a  written  contract  with  the 
defendant  to  sell  him  a  certain  lot  of  land  in  the  village  of 
South  Milwaukee  for  the  sum  of  $375,  to  be  paid  in  four 
«qual  annual  instalments;  the  first  instalment  to  be  paid  at 
the  date  of  the  contract,  and  others  annually  thereafter,  with 
interest  on  the  deferred  payments.  The  defendant  made 
the  first  payment  of  $93.75  at  the  date  of  the  contract,  but 
refused  to  make  the  second  payment,  which  fell  due  Decern* 
ber  12, 1893,  and  also  refused  to  pay  the  taxes  upon  the  lot 
for  the  year  1893,  which  by  the  agreement  he  was  required 
to  pay.  Upon  this  refusal  this  action  was  brought  to  re- 
cover such  second  payment,  with  the  amount  of  such  taxes, 
with  interest.  The  complaint  is  in  appropriate  form  for 
the  recovery  of  said  sums.  The  answer  sets  up  as  a  defense 
that  the  land  contract  was  obtained  by  false  and  fraudulent 
representations  to  the  effect  that  an  adjoining  block  had 
been  purchased  and  paid  for  in  full  by  Frederick  Fabst,  who 
had  agreed  to  build  certain  extensive  buildings  thereon  in 
the  following  spring,  and,  further,  that  the  plaintiff  had 
entered  into  a  bond  to  the  county  of  Milwaukee  to  grade, 
gravel,  and  sidewalk  the  street  upon  which  the  lot  was  sit- 
uated prior  to  May  1,  1895.  The  answer  further  alleged 
that  the  defendant  had  rescinded  the  contract.  The  an- 
swer also  contained  two  counterclaims:  First,  a  counter- 
claim to  recover  $93.75,  paid  at  the  date  of  the  contract, 
with  interest,  on  the  ground  that  the  contract  was  induced 
by  false  and  fraudulent  representations,  and  had  been  re- 
scinded; and,  second,  a  counterclaim  to  recover  damages 
for  breach  of  the  contract,  by  reason  of  the  failure  of  the 
plaintiff  to  grade,  gravel,  and  sidewalk  the  street.  The 
plaintiff,  by  his  reply,  alleged  that  the  defendant,  by  his  sec- 
ond counterclaim,  waived  any  and  all  rights  he  may  have 
3iad  to  rescind  the  contract,  and  that  by  such  second  counter- 
Vol.  95— 38 
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claim  he  had  aiBrmed  and  ratified  said  contract.  Farther 
replying,  the  plaintiff  admitted  that  the  grading,  graveling, 
and  laying  of  sidewalks  upon  said  street  had  not  been  com- 
pleted, but  alleged  that  the  work  was  progressing,  and  would 
be  completed  as  fast  as  necessity  existed. 

Upon  the  trial  the  plaintiff  demurred,  ore  tenus^  to  the  an- 
swer and  counterclaims,  which  being  overruled,  the  plaint- 
iff moved  to  strike  out  the  defense  because  it  was  inconsist- 
ent with  the  counterclaims,  and  further  moved  that  the^ 
second  counterclaim  be  stricken  out  as  inconsistent  with  the 
first  counterclaim,  all  of  which  were  denied  by  the  court, 
and  exception  taken.  The  plaintiff  also  objected  to  the  sub- 
mission of  any  evidence  on  the  first  counterclaim,  on  the 
ground  that  the  defendant  was  estopped  by  the  admission, 
of  the  second  counterclaim,  which  objection  was  also  over-^ 
ruled.  The  trial  resulted  in  a  verdict  for  the  defendant,  as- 
sessing his  damages  on  the  first  counterclaim  at  $134.35,. 
being  the  amount  of  the  first  payment  with  interest  thereon 
from  the  time  of  the  alleged  rescission  of  the  contract. 
From  the  judgment  upon  the  verdict  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  EUioU  cfe  Ilickax^ 
and  oral  argument  by  E.  S.  EUioU.  To  the  point  that  the 
answer  set  up  inconsistent  claims  which  it  was  not  the  de- 
sign of  sec.  2657,  R.  S.,  to  allow,  they  cited  Hartwdl  v.  Pagty 
14:  Wis.  49;  JRhemTiart  v.  Whitehead^  64  id.  47;  Hooker  v, 
Oreency  50  id.  271;  1  Ency.  of  PL  &  Pr.  856;  Bumham  v.^ 
CaUj  2  Utah,  433;  Broion  v.  Bowen^  90  Mo.  190;  McClanor 
han  V.  Weatj  id.  322;  Steenerson  v,  Waterhury^  52  Minn.  211;. 
BlodgeU  v.  McMurtry^  39  Neb.  210;  Pavey  v.  Pavey^  30- 
Ohio  St.  600. 

Oeo,  W.  Bird  and  H.  T.  Amesy  for  the  respondent 

"WiNSLow,  J.  1.  The  appellant's  first  contention  is  that 
the  second  counterclaim  is  inconsistent  with  the  defense  and 
with  the  first  counterclaim,  and  that  the  demurrers  to  tbe^ 
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defense  and  the  first  counterclaim  should  have  been  sus- 
tained, and  no  evidence  received  under  them,  on  account  of 
such  inconsistency.  This  contention  must  fail.  It  is  well 
settled  that  the  defendant  may  plead  as  many  defenses  and 
counterclaims  as  he  has,  although  they  may  be  based  on 
inconsistent  legal  theories.  R.  S.  sec.  2657;  Biruce  v.  Burvy 
67  N.  T.  237;  Pomeroy,  Code  Rem.  (3d  ed.),  §  722,  and  au- 
thorities  cited  in  note;  Maxwell,  Code  PL  396,  397.  This 
rule  does  not  invade  the  general  principle  that  the  truth 
should  be  pleaded,  nor  the  principle  that  an  admission  in 
an  answer  will  not  be  affected  by  a  repugnant  denial  in 
another  part  of  the  same  answer.  Sari/well  v.  PagCy  14  Wis. 
49.  While  authorities  may  be  found  stating,  in  general 
terms,  that  inconsistent  defenses  cannot  be  set  up  in  the 
same  answer,  examination  will  show  that  these  are  generally 
cases  where  repugnant  allegations  of  fact  are  contained  in 
the  different  defenses,  and  where,  consequently,  the  proof 
of  one  defense  would  necessarily  disprove  the  other.  There 
are  in  the  present  base  no  repugnant  nor  contradictory  state- 
ments of  fact.  Indeed,  the  facts  alleged  in  the  defense  and 
in  the  counterclaims  are  perfectly  consistent  and  harmonious. 
The  only  object  of  the  second  counterclaim  is  to  obtain  dam- 
ages for  breach  of  the  contract,  should  it  be  held  that  it  was 
binding,  and  that  there  was  no  fraud.  This,  we  hold,  may 
properly  be  joined  with  a  defense  or  counterclaim  to  avoid 
the  contract  on  the  ground  of  fraud. 

2.  The  following  instructions  were  requested  by  the  plaint- 
iff, and  refused :  ^^  The  defendant  cannot,  under  the  evidence, 
recover  upon  his  first  counterclaim,  nor  obtain  a  rescission 
on  the  grounds  of  false  representations,  if,  by  the  exercise 
of  diligence  at  the  time  and  place  said  representations  were 
made,  he  might  have  discovered  that  they  were  incorrect, 
unless  prevented  from  the  discovery  of  the  truth  by  the 
artifice  of  the  plaintiff.  The  defendant  cannot  recover  if 
he  failed  to  exercise  his  right  to  rescind  within  a  reasonable 
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time  after  the  discovery  of  the  alleged  defect."  The  court, 
however,  in  the  general  charge,  instructed  the  jury  as  fol* 
lows  upon  these  subjects:  "I  will  instruct  you,  gentle* 
men,  generally,  that  a  party  must  always  exercise  due  dili- 
gence to  protect  himself  from  fraud,  and  by  due  diligence  is 
meant  such  diligence  as  ordinarily  prudent  men  would  use; 
and  he  must  also  continue  to  use  due  diligence  to  protect 
his  rights  all  through,  and,  if  due  diligence  requires  that  he 
should  make  an  effort  to  find  out  whether  he  is  defrauded, 
he  must  use  that  diligence;  and  whether  he  did  is  a  ques« 
tion  of  fact  for  you.  It  does  not  necessarily  follow,  because 
Capt.  Pabst  did  not  erect  the  buildings,  or  start  to,  in  the 
spring  of  1893,  that  the  defendant  was  bound  to  know  that 
he  had  not  bought  the  lots,  or  bound  himself  to  erect  them. 
But  you  may  take  that  into  account,  as  a  circumstance  tend- 
ing to  open  the  eyes  of  the  defendant  and  cause  him  to 
make  inquiry  as  to  whether  Capt.  Pabst  had  made  the  pur- 
chase. And  a  man  must  exercise  ordinary  diligence  to  pro- 
tect himself  from  fraud  in  making  contracts,  and  by  ordinary 
diligence  is  meant  such  care  and  diligence  as  the  great  ma- 
jority of  mankind,  or  ordinarily  prudent  men,  would  exer- 
cise under  like  circumstances.  And  whether  such  ordinary 
care  and  diligence  were  in  fact  exercised  is  a  question  of 
fact  for  the  jury,  under  all  circumstances  disclosed  by  the 
evidence  in  the  case.  So  a  party  desiring  to  rescind  a  con- 
tract which  he  has  been  induced  to  enter  into  by  fraud  must, 
within  a  reasonable  time  after  discovering  the  fraud,  so  sig- 
nify to  the  other  party,  and  this  he  may  do  by  an  ordinary 
notice.  And  what  is  a  reasonable  time  is  a  question  of  fact 
for  the  jury,  to  be  determined  by  the  evidence  in  the  case, 
and  ail  the  attending  circumstances  disclosed  by  the  evi- 
dence." Conceding  that  the  instructions  asked  were  correct 
in  law,  we  think  the  substance  of  them  was  fairly  covered 
in  the  general  charge. 
3.  A  number  of  exceptions  were  taken  to  the  rulings  on 
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evidence.    It  does  not  seem  necessary  to  state  the  points 
made.    We  have  examined  the  rulings,  and  find  no  error. 
By  the  Court —  Judgment  affirmed. 


BuBsiKGEB,  Eespondent,  vs.  A.  FxiBBMAim  BBswiNa  Ooh- 
PAirr,  Appellant. 

March  ir-^-AprU  7, 1897. 

Appeal:  Verdict  sustained  by  evidence. 

Upon  appeal  in  a  case  involving  only  questions  of  fact»  where  the 
verdict  was  fairly  sustained  by  the  evidence,  the  judgment  waa 
affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  JefFerson 
county:  Johh  E.  Bbnnbtt,  Circuit  Judge.    AJirmed. 

The  action  is  upon  a  promissory  note  executed  by  the  d^ 
fendant  to  A.  Fuermann,  Sr.,  for  $10,806.88,  and  by  the 
payee  made  a  gift  to  the  plaintiflf,  who  was  his  daughter. 
The  defense  was  want  of  consideration.  The  payee  of  the 
note  was  a  wealthy  brewer.  He  put  his  brewing  property 
into  a  corporation, —  the  defendant  brewing  company.  He 
gave  stock  to  two  of  his  sons,  retaining  the  major  part  him- 
self. The  three  constituted  the  stockholders  and  officers  of 
the  corporation.  The  sons  became  largely  indebted  to  the 
corporation.  The  father  paid  the  debts  to  the  corporation, 
and  took  an  assignment  of  their  stock  from  the  sons.  On  a 
settlement  of  their  affairs,  there  was  found  to  be  due  to  the 
father  the  sum  named  in  the  note  for  unpaid  salary  as  presi* 
dent  of  the  corporation  and  dividends  made  at  the  time^ 
and  the  note  was  given,  on  that  consideration,  as  a  settle- 
ment and  compromise.  For  the  defense  it  was  claimed  that 
the  corporation  was  insolvent,  and  had  no  right  to  prefer 
its  stockholders  and  officers;  that  the  capital  of  the  oorpo* 
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ration  was  a  trust  fund  for  creditors,  and  the  note  fraudu- 
lent as  to  them;  that,  although  the  books  showed  a  surplus, 
that  was  apparent  only,  not  real,  and  the  product  of  the 
bookkeeping  only,  and  that  the  salary  had  been  once  paid. 
There  was  a  special  verdict,  whereby  all  the  issues  were 
found  for  the  plaintiff,  and  judgment  was  entered  thereon, 
from  which  the  defendant  appeals. 

Harlow  Pease^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Oeo.  Grimniy 
attorney,  and  Z.  B.  Caswell  and  TT.  H,  Rogers^  of  counsel, 
and  oral  argument  by  Mr.  Caswell  and  Mr.  Rogers. 

Newman,  J.  The  case  involves  only  questions  of  fact.  The 
verdict  is  fairly  supported  by  the  evidence.  There  were  no 
serious  errors  of  practice  in  the  trial.  The  books  of  the  de- 
fendant showed  credits  to  A.  Fuermann,  Sr.,  for  salary  to  a 
larger  amount  than  the  note.  They  also  showed  a  surplus 
of  earnings.  This  tends,  at  least,  to  show  a  sufficient  con- 
sideration for  the  note.  But  it  is  said  that  such  surplus  was 
only  apparent,  not  real,  and  that  the  corporation  owed  a 
large  indebtedness  and  was  really  insolvent;  but  the  evi- 
dence really  tends  to  show  that  the  corporation,  if  insolvent 
at  all,  was  only  theoretically  so.  It  was  and  has  been  a 
steadily  going  concern,  and  has  never  become  practically  in- 
solvent. It  is  not  needful  to  scrutinize  too  closely.  No 
rights  of  creditors  are  involved  or  affected  by  the  litigation. 
No  one  of  the  stockholders  was  ignorant  of  the  situation,  or 
made  the  settlement  under  the  influence  of  misconception  or 
deception.  They  were  all  adult  men,  and  had  the  right  to 
do  as  they  would  with  their  own.  There  really  seems  to  be 
no  reason  why  the  settlement  should  not  be  carried  out. 
Eeally,  A.  Fuermann,  Sr.,  was  the  A.  Fvsrmann  Brewii^ 
Company.  He  furnished  all  the  property  which  it  owned. 
He  used  it  as  a  means  for  the  advancement  of  his  children. 
He  gave  stock  to  his  sons.    He  desired  his  daughter,  the 
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plaintiff,  to  have  from  his  property  the  amotint  of  this  note. 
Ko  one  was  deceived  or  will  be  injured  if  his  purpose  in  that 
regard  be  carried  out. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Badgeb,  Appellant,  vs.  Janbsvillb  Cotton  Mills,  Re- 
spondent. 

March  17  —  April  7, 1897. 

Nonsuit:  Master  and  servant:  Negligence, 

1.  The  same  rule  applies  to  a  motion  for  a  nonsuit  made  at  the  close 

of  all  the  evidence  as  to  one  moved  for  at  the  close  of  plaintiff's 
evidence, —  that  it  should  not  be  granted  when  the  evidence  on 
the  part  of  the  plaintiff  alone,  under  the  most  favorable  construc- 
tion it  would  reasonably  bear,  would  support  a  verdict  in  his  favor. 

2.  Where,  in  an  action  against  an  employer  for  an  injury  to  an  em- 

ployee, alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant in  furnishing  to  the  plaintiff  a  defective  ladder  to  use  in 
the  discharge  of  his  duties,  there  was  testimony  on  the  part  of  the 
defense  to  show  that  the  ladder  was  apparently  sound,  and  had  , 
shortly  before  the  accident  safely  carried  the  weight  of  two  men,  ' 
and  in  the  opinion  of  an  ez])ert  would  carry  900  pounds  of  steady 
weight,  held,  that  the  reasonable  probability  was  that  the  ladder 
broke  from  some  cause  other  than  plaintiff's  weighty  as  testified 
to  by  him,  and  a  nonsuit  was  properly  granted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kock 
county :  John  R.  Bennett,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  damages  alleged  to  have  been  caused 
by  actionable  negligence  on  the  part  of  the  defendant,  in 
that  it  failed  to  furnish  plaintiff,  one  of  its  employees,  suit- 
able appliances  with  which  to  do  his  work.  The  allegations 
of  the  complaint  are  to  the  effect  that  plaintiff,  on  the  12th 
day  of  November,  1894,  was  in  the  employ  of  the  defend- 
ant in  a  cotton  mill  operated  by  such  defendant  in  the  city 
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of  Janesville,  Wisconsin;  that  his  daty  was  to  repair  and 
keep  in  order,  among  other  things,  the  belts  running  to  and 
operating  the  looms;  that  such  belts  ran  from  driving  pnl-> 
leys  on  shafts  suspended  on  hangers  from  ten  to  twelve 
feet  above  the  floor;  that,  in  the  performance  of  his  duty, 
it  became  necessary  from  time  to  time  for  him  to  reach  the 
shafts  and  pulleys  by  means  of  a  ladder  which  defendant 
furnished  for  that  purpose;  that  such  ladder  was  unsafe,  de- 
fective, and  unsuitable  for  such  use,  so  as  to  be  liable  to 
break  from  the  weight  of  a  person  upon  it;  that  on  the  day 
named,  while  in  the.  performance  of  his  duty,  with  due  care, 
plaintiff  ascended  the  ladder,  to  remove  a  belt  which  had 
become  misplaced  and  wound  up  around  the  shaft,  and  that 
while  so  doing,  by  reason  of  the  defective  condition  of  the 
ladder,  it  broke,  letting  the  plaintiff  fall  against  the  shaft 
and  a  pulley  thereon,  whereby  his  arm  was  caught  in  the- 
shaft  and  pulley,  and  broken,  torn,  and  mangled  so  that  it 
became  necessary  to  amputate  the  same  at  the  shoulder.. 
Damages  were  claimed  in  the  sum  of  $20,000.  Defendant 
answered,  denying  that  the  ladder  was  unsafe  or  unsuitable- 
for  the  use  of  plaintiff  in  the  performance  of  his  work,  and 
alleging  that  it  was  in  every  way  safe  and  suitable  for  such 
purpose,  and  that  plaintiff's  injury  was  caused  by  his  own 
negligence. 

At  the  close  of  plaintiff's  evidence,  defendant's  counsel 
moved  the  court  for  a  nonsuit,  which  motion  was  denied. 
At  the  close  of  all  the  evidence,  defendant's  counsel  moved 
the  court  to  direct  a  verdict  in  defendant's  favor,  and  there* 
upon  the  motion  for  the  nonsuit  previously  made  was 
granted,  and  plaintiff's  counsel  excepted  thereto.  Judg- 
ment was  thereafter  entered,  dismissing  the  complaint,  with 
costs,  from  which  judgment  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Fether^^  JeffrUy 
Fifidd  (&  MatuU,  and  oral  argument  by  0.  S.  FetAera  and 
C.  Z.  Fifidd.    To  the  point  that  the  nonsuit  was  improper. 
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because  against  positive  evidenoe,  and  based  upon  that  whicb 
was  incompetent,  they  cited  Oriffin  v.  WiUow^  43  Wis.  509, 
512;  Oleaan  v.  Tdford,  87  Wis.  327,  330;  KeUy  v.  Fond  du 
Lac,  81  Wis.  179, 185;  Hi/ye  v.  G.  A  N.  W.  R.  Co.  62  Wis. 
666,  671;  (ySrien  v.  C.  c6  N.  W.  B.  Co.  92  Wis.  340,  348; 
Zeiser  v.  EieokhefeTy  ante,  p.  4. 

For  the  respondent  there  was  a  brief  by  SiUkerUmd  A 
Nola/n^  and  oral  argament  by  O.  Q.  Sutherland. 

Kabshall,  J.  Notwithstanding  the  nonsait  was  granted 
at  the  close  of  defendant's  evidence  instead  of  when  the  mo* 
tion  was  made,  at  the  close  of  plaintifTs  evidence,  the  role 
still  applies  that  it  was  justifiable  only  on  the  ground  that 
the  latter  evidence^  under  the  most  favorable  construction 
it  would  reasonably  bear,  including  all  reasonable  inferencea 
therefrom,  would  support  a  verdict  in  plaintiff's  favor^ 
Hence  the  initial  question  is,  Looking  only  to  plaintiff's  evi- 
dence in  the  most  favorable  light,  would  it  support  a  verdict 
in  his  favor?  And  that  turns  mainly  on  whether  there  was. 
any  evidence  to  establish  the  contention  that  defendant  failed 
to  perform  its  duty  in  respect  to  furnishing  a  reasonably  safe 
ladder  for  plaintiff's  use.  If  not,  the  question  whether  plaint- 
iff's evidence  showed  that  he  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  need  not  be  considered. 

The  alleged  defective  ladder  was  about  twelve  feet  long,, 
with  hooks  at  the  top  ends  of  the  side  pieces,  used  to  hook 
over  the  overhead  shafts.  While  plaintiff  was  endeavor- 
ing to  fix  a  belt  that  reached  from  a  driving  pulley  to  a 
loom,  such  pulley  being  on  a  shaft  about  two  feet  from  the 
wall  and  twelve  feet  above  the  floor,  the  belt  having  been 
removed  from  the  puUoy  and  lying  over  the  shaft  which 
was  revolving,  and  taken  apart  at  the  point  where  plaintiff 
was  working  at  it,  it  was  snatched  out  of  his  hand  by  being 
in  some  manner  caught  by  the  shaft,  and  wound  up  around 
such  shaft  near  the  pulley  and  a  hanger  by  which  the  shaft 
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was  supported.  Plaintiff  took  the  ladder  la  question,  and 
placed  it  in  position  against  the  wall,  in  order  to  go  up  and 
remove  the  belt  from  the  shaft.  The  hooks  were  turned  in 
60  as  to  keep  the  top  of  the  ladder  about  four  inches  away 
from  the  wall.  The  foot  was  out  about  three  feet  and  a  half. 
Plaintiff  ascended  to  the  fourth  or  fifth  round,  leaned  back 
with  his  right  hand  hold  of  the  ladder,  and  reached  up  with 
his  left  hand,  and  endeavored  to  remove  the  belt  from  the 
shaft,  or  away  from  the  hanger.  Finding  he  could  not  do 
anything  further  than  to  shove  the  belt  away  from  the 
hanger,  he  started  to  descend,  when  in  some  way  his  left 
arm  was  caught  and  wound  around  the  shaft,  and  torn  off, 
and  he  was  otherwise  injured.  The  ladder  was  broken  at 
the  upper  round  on  the  left  side,  that  being  about  sixteen 
inches  from  the  top.  Plaintiff  testified  that  the  breaking 
of  the  ladder  caused  him  to  make  such  movements  as  to  re- 
sult in  his  arm  being  caught  by  the  shaft.  On  the  trial  the 
ladder  was  produced  in  court,  and  plaintiff  testified  in  re- 
gard to  it  in  substance  as  follows:  "I  had  worked  over  a 
year,  and  always  used  this  ladder.  I  used  it  frequently  and 
made  no  complaint.  It  was  all  right  so  far  as  I  knew. 
Thomas  Cherry  was  associated  with  me  as  a  loom  fixer. 
We  had  both  been  on  the  ladder  at  once  a  short  time  pre- 
vious. The  hooks  were  then  over  a  shaft,  and  the  ladder 
had  a  slant  of  about  eighteen  inches.  I  have  never  heard 
any  complaint  about  the  ladder.  I  cannot  see  any  rot  in 
any  part  of  the  ladder.  The  grain  seems  to  be  a  very  poor 
grain.  The  ladder  was  about  as  far  from  the  wall  as  now. 
It  is  not  very  straight  grained."  Thomas  Cherry  testified 
respecting  the  ladder,  in  substance,  that  he  and  plaintiff  had 
both  been  on  the  ladder  at  the  same  time.  There  was  other 
testimony  to  the  effect  that  a  ladder  circumstanced  as  this 
one  was  at  the  time  of  the  accident  would  be  subjected  to 
very  little  lateral  pressure  at  the  point  where  it  broke;  that 
the  ladder  was  made  of  hemlock,  which  was  rather  brittle; 
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tbat  hemlock  was  rather  poor  wood  for  such  purposes.  F.  H. 
Kemp  testified  as  an  expert  that  the  ladder  would  carry  two 
men  standing  quietly  on  it;  that  he  would  trust  two  men 
on  it;  that,  with  the  base  of  the  ladder  three  and  one-half 
feet  from  the  wall,  it  would  carry  900  pounds  steady  load ; 
that  there  were  some  symptoms  of  dead  rot  where  the  break 
occurred, — very  slight,  not  enough  to  be  observed  except  by 
a  person  of  large  experience;  that  it  was  not  what  you 
would  call  rot.  There  was  other  evidence  given  by  plaint- 
iff's witnesses  bearing  on  the  question,  but  none  of  which 
varies  the  foregoing.  The  ladder  was  made  an  exhibit,  and 
sent  to  this  court,  with  other  exhibits  in  the  case.  An  in- 
spection of  it  fails  to  disclose  any  evidence  of  defects.  The 
side  pieces  appear  to  be  of  good  sound  wood. 

From  the  foregoing,  which  fairly  presents  the  plaintiff's 
case,  in  our  judgment,  we  are  unable  to  say  that  it  would 
support  a  verdict  in  his  favor,  on  the  charge  that  the  ladder 
was  not  reasonably  suitable  for  his  use;  The  evidence  is  all 
the  other  way,  and  may  properly  be  said  to  be  sufficiently 
strong  and  convincing  to  a  person  of  ordinary  understanding 
to  produce  conviction  that  the  ladder  was  broken  in  some 
other  way  than  from  plaintiff's  weight  upon  it.  Though  he 
says  it  did  so  break,  the  probabilities  are  all  the  other  way ; 
and  they  are  so  strong  as  to  be  inconsistent  with  any  reason- 
able theory  other  than  that  he  was  mistaken.  The  jury 
would  not  be  warranted  in  finding  the  existence  of  a  fact  on 
the  positive  testimony  of  a  witness,  which  is  contrary  to  con- 
ceded facts  or  matters,  of  common  knowledge,  or  to  all  rea- 
sonable probabilities.  Payne  v.  C,  H.  I.  <&  P.  R.  Co.  39 
Iowa,  523;  Thompson  v,  Pioneer-Press  Co.  37  Minn.  285. 
That  the  lateral  strain  ozr  a  ladder  circumstanced  as  this  one 
was,  eighteen  inches  from  the  top,  caused  by  the  weight  of 
a  man  on  the  fourth  or  fifth  round,  is  very  small,  is  a  matter 
of  common  knowledge.  That  the  breaking  of  a  ladder  strong 
enough  to  support  two  or  three  times  plaintiff's  weight,  by 


Digitized  by 


Google 


604         SUPREME  OOUET  OF  WISCONSIN.  [9> 

Williams  y&  Dodge  Gonntj. 

the  use  the  one  in  question  was  designed  to  serve,  was  an 
event  not  within  the  range  of  reasonable  probabilities,  can- 
not be  questioned*  It  needs  no  evidence  from  the  mouths 
of  witnesses  to  establish  it,  and  testimony  to  the  contrary 
would  not  change  it  The  conclusion  of  the  trial  court  that 
the  evidence  produced  by  plaintiff  was  entirely  insuflBcient 
to  support  a  verdict  was  clearly  right  Therefore  the  non- 
suit was  properly  granted. 

By  the  Cowt. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


WiLUAMSy  Appellant^  vs.  Dodob  Countt,  BespondenL 

Jforcfc  IS^AprU  7, 18$7. 

County  liability  to  assistant  for  district  attorney. 

An  attorney  who  is  appointed  by  the  court  to  assist  the  district  at- 
tomey  in  a  criminal  case,  under  the  provisions  of  oh.  854^  Laws  of 
1887  (sea  753a»  a  &  B.  Ann.  Stats.^  is  entitled  to  be  paid  in  the 
same  manner  as  is  provided  by  sea  4718,  R.  S.,  for  paying  attorneys 
ai^inted  to  defend  indigent  criminals,  that  is,  upon  an  order, 
entered  in  the  minutes  of  the  court  in  which  the  services  are  per- 
formed, certifying  what  is  a  reasonable  oompensation,  and  without 
such  a  certificate  he  cannot  recover  from  the  county  for  such  serv- 
ices. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  A.  Soott  Sloan,  Circuit  Judge.    Affirmed. 

The  plaintiff,  in  February,  1892,  was  appointed  by  the  cir- 
cuit court  for  Dodge  county  to  assist  the  district  attorney 
of  Dodge  county  in  the  prosecution  of  one  Cook,  charged 
with  illegal  banking.  Thereafter  Mr.  Willuxms  performed 
extensiv^  and  valuable  services  in  such  prosecution,  and  in 
November,  1892,  presented  his  itemized  bill  therefor  to  the 
county  board  of  Dodge  county,  amounting  in  all  to  $2,640.70. 
The  board  referred  the  bill  to  Hon.  A.  Scott  Sloan,  then 


Digitized  by 


Google 


Vis.]  JANTJAUT  TEEM,  1897.  605 

Williams  v&  Dodge  County. 

judge  of  the  circuit  court  for  Dodge  county,  wtio  thereafter 
made  a  report  to  the  board  recommending  that  Mr,  Williami 
bill  be  allowed  at  the  sum  of  $1,331.75.  Judge  Sloan  re- 
ported that,  in  his  opinion,  only  $15  a  day  could  be  allowed 
«inder  the  statute,  and  it  was  this  change  which  caused  sub- 
tstantially  the  entire  reduction  of  the  bill.  Upon  this  report 
the  county  board  allowed  the  bill  at  $1,331.75  only,  and  the 
plaintiff  appealed  to  the  circuit  court,  and  the  action  was 
referred  to  Hon.  H.  W.  Sawyer,  as  referee,  to  hear,  try,  and 
determine.  Testimony  was  received  by  the  referee  show- 
ing that  the  plaintiff's  services  were  reasonably  worth  the 
amounts  charged  in  his  bill,  and  such  testimony  was  not  con- 
tradicted. But  the  referee  found  as  the  fact  was  that  the 
plaintiff's  bill  had  never  been  audited,  certified,  or  allowed 
by  any  court,  and  for  that  reason  was  not  a  legal  charge 
against  the  defendant  county.  The  findings  were  confirmed, 
and  judgment  against  the  plaintiff  rendered,  and  the  plaintiff 
appealed. 

For  the  appellant  the  case  was  submitted  on  the  brief  of 
P.  O.  Lewis  and  D.  IZoydJonee.  They  contended  that  the 
plaintifTs  claim  was  in  fact  submitted  to  the  judge  of  the 
court  in  which  the  services  were  rendered,  and  it  was  there* 
fore  unnecessary  to  formally  submit  it  again  under  sec.  752a, 
S.  &  B.  Ann.  Stats.  The  only  question  to  be  decided  was 
the  value  of  the  plaintiff's  services.  It  was  not  intended  by 
that  statute  to  limit  the  compensation  to  be  paid,  otherwise 
that  intention  would  have  been  expressed,  but  the  amount 
was  left  to  the  discretion  of  the  court. 

TFm.  iT.  RamiUon^  for  the  respondent. 

WiNSLow,  J.  The  judgment  appealed  from  must  be  af- 
firmed. The  plaintiff  was  appointed  to  assist  the  district 
attorney  under  the  provisions  of  ch.  354,  Laws  of  1887 
(S.  &  B.  Ann.  Stats,  sec.  752a).  This  section  provides  that 
counsel  so  appointed  '^  shall  be  paid  in  the  same  manner  as  is 
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now  provided  by  law  for  the  payment  of  counsel  for  indigent 
criminals."  Sec.  4713,  K.  S.,  is  the  section  which  provide* 
for  the  payment  of  counsel  who  defend  indigent  criminals^ 
and  the  terms  of  this  section  are  that  the  connty  ^^  shall  only 
be  liable  "  to  pay  such  sum  as  the  court  in  which  the  services 
are  performed  shall, "  Jy  <m  order^  to  be  erdered  in  the  minuter 
thereof,  certify  to  be  a  reasonable  compensation,"  not  ex- 
ceeding $15  per  day.  The  effect  of  the  two  sections  is  tiiat 
counsel  employed  to  assist  the  district  attorney  shall  only  he 
paid  such  sum  as  the  court,  by  order  entered  in  its  minutes, 
shall  certify  to  be  a  reasonable  sum.  No  such  order  has 
been  entered,  or  even  applied  for,  in  this  case;  and  the  con- 
sequence is  that  the  plaintiff  cannot  recover.  The  commo- 
nication  of  the  circuit  judge  cannot  take  the  place  of  an 
order  of  the  court  entered  on  its  minutes.  We  do  not  reach 
the  question  whether  the  court  has  power  to  allow  a  greater 
sum  than  (15  a  day. 

By  the  Court —  Judgment  affirmed. 


Thb  Fullek-Wahben  Company,  Appellant,  vs.  Shubtb  and 
another,  Bespondents. 

March  18  —  April  7, 1897. 

Contract:  Warranty, 

The  plaintiff  sent  a  written  proposition  to  the  defendants  in  which 
they  said,  "We  herewith  g^ve  you  estimate  and  specifications  for 
heating  your  new  house;  •  .  •  we  will  furnish  and  set  up  one  Na2dO 
furnace  •  .  .  complete  and  ready  for  use.  .  .  •  "V^e  guarantee  ca- 
pacity of  this  furnace,  under  proper  management,  to  heat  aU  rooms 
with  registers  connected  with  furnace  "  to  a  specified  temperature, 
''provided  that  in  the  event  of  failure,  we  are  immediately  noti- 
fied of  such  failure  of  said  furnace  so  to  heat  said  rooms.  In  case 
of  said  failure  and  notice  of  the  same,  we  shaU  have  the  option  of 
making  said  apparatus  heat  said  rooms  as  agreed,  or  to  remove  the 
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same,  we  refunding  the  money  paid  thereon."  The  defendant  ac- 
cepted the  proposition.  Held,  that  it  constituted  a  contract  on 
the  part  of  the  plaintiff  to  furnish  a  furnace  or  apparatus  suit- 
able for  heating  defendant's  house  to  the  prescribed  temperature 
by  a  volume  of  hot  air,  and  its  representations  constituted  an  ex- 
press warranty  that  it  should  be  suitable  and  sufficient  for  that 
purpose;  and  that  a  furnace  which  was  so  defective  as,  when 
properly  used,  to  send  forth  noxious  coal  gas  to  such  an  extent 
as  to  render  the  rooms  unwholesome  and  unsuitable  for  occu- 
pancy, is  not  a  suitable  one  for  heating  a  house,  though  it  may  be 
able  to  furnish  the  required  degree  of  heat;  and  such  defect  is  a 
good  defense  to  an  action  to  enforce  a  lien  for  the  price,  of  which 
the  defendants  may  avail  themselves  without  taking  out  and  de- 
livering the  furnace  to  the  plaintiff. 

Appeal  from  an  judgment  of  the  circuit  court  for  Wau- 
kesha county:  Warham  Parks,  Circuit  Judge.    Affirmed, 

This  was  an  action  to  foreclose  a  mechanic's  lien  against 
the  dwelling  house  of  the  defendant  Ann  T,  ShurU  and  a 
subsequent  incumbrancer*  of  the  premises,  founded  upon  a 
contract,  consisting  of  a  proposition  and  acceptance  thereof^ 

to  wit: 

"Milwaukee,  Wis.,  Sept.  6, 1894. 
"Mrs.  Ann  T.  Shurts,  Waukesha,  Wis.:  We  herewith 
give  you  estimate  and  specifications  for  heating  your  new 
house  on  lot  9,  block  6,  Hadfleld's  addition,  Waukesha,  Wis., 
as  follows:  We  will  furnish  and  set  up  one  No.  290  furnace, 
inclosed  in  galvanized  iron  case,  and  properly  connected  to 
chimney,  with  good  galvanized  iron  smoke  pipe,  and  to  fur- 
nish all  heating  pipes,  properly  connected  to  stacks  and  reg- 
isters, according  to  certain  specifications,  leaving  the  furnace 
complete  and  ready  for  use,  for  the  sum  of  $225,  with  a  guar- 
anty of  the  capacity  of  the  furnace,  under  proper  manage- 
ment, to  heat  all*  rooms  with  registers  connected  with  fur- 
nace, on  first  floor,  to  70  degrees  F.,  when  temperature 
outside  indicates  20  degrees  below  zero,  and  at  the  same 
time  to  heat  all  rooms  on  the  second  floor,  connected  with 
the  apparatus,  to  70  degrees;  provided  that,  in  the  event  of 
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failure,  we  are  immediately  notified  of  such  failure  of  said 
furnace  so  to  heat  said  rooms.  In  case  of  said  failure,  and 
notice  of  the  same,  we  shall  have  an  option  of  making  said 
uppaa^oitus  heat  said  rooms  as  agreed,  or  to  remove  the  same; 
we  refunding  the  money  paid  thereon. 

[Signed]  "The  FuLLEB-WABREBr  CoMPAirr, 

«By  W.  BLBowBEs.'' 

At  the  foot  was  an  aoceptance,  signed  by  the  defendant^ 
as  follows,  to  wit:  '^The  above  proposition  is  satisfactory, 
and  I  accept  the  same. 

The  plaintiff  is  a  corporation  engaged  in  the  business  of 
manufacturing  and  selling  stoves,  ranges,  furnaces,  etc.  The 
defendant,  admitting  the  execution  of  the  contract  and  guar- 
anty, alleged  that  said  furnace,  having  been  set  np,  was  fully 
tested,  and  proved  to  be  entirely  unsatisfactory  and  deficient, 
and  that  the  plaintiff  was  notified  of  the  defects  and  failure 
to  comply  with  the  terms  and  conditions  of  the  warranty  in 
November,  1894^  and  that  it  was  turned  over  to  said  plaint- 
iff because  of  said  defects  and  failures;  that  the  plaintiff 
thereupon  took  charge  of  the  furnace,  and  attempted  to  rem- 
edy said  defects  and  make  it  comply  with  the  warranty,  but 
that  it  had  wholly  failed  to  do  so,  and  that  in  consequence 
it  then  was,  and  always  had  been,  defective  and  dangerous, 
and  unfit  for  use  as  a  furnace,  in  that  it  did  not  properly 
iieat  said  house,  and  that  by  reason  of  the  generation  and 
escape  of  gases  therefrom  it  had  been  and  was  dangerous  to 
the  health  of  the  defendant  and  the  members  of  her  family 
occupying  the  house;  that  it  bad  never  been  accepted,  and 
had  been  a  source  of  great  annoyance  and  damage,  and  was 
absolutely  valueless.  The  answer  contained  a  counterclaim 
for  damages. 

At  the  trial  the  court  found  that  the  contract  and  guar- 
anty had  been  executed  as  stated,  and  that^  upon  test  of  the 
furnace  after  it  was  set  up,  it  proved  to  be  defective  and  un- 
satisfactory, under  the  requirements  of  the  contract^  or  for 
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the  necessary  use  for  which  it  was  designed,  of  which  the 
plaintiff  had  immediate  notice;  that  it  attempted  to  remedy 
soch  defects,  and  during  the  winter  of  1894-1895  attempted 
to  put  said  furnace  and  apparatus  in  proper  condition  to  per- 
form its  functions  under  the  agreement,  and  serve  the  pur- 
pose for  which  it  was  designed,  but  failed  to  make  the  same 
comply  with  said  written  guaranty ;  that  it  had  at  all  times 
leaked  gas,  to  such  an  extent  that  it  was  dangerous  to  the 
inmates  and  occupants  of  the  dwelling  house,  so  that  the  de- 
fendant could  not  use  or  burn  coal  therein,  but  was  obliged 
to  burn  coke  exclusively ;  and  that  said  furnace  became  and 
was  a  nuisance  to  said  defendant  Shurts^  and  to  her  dwelling 
house.  The  court  found  that  the  plaintiff  was  not  entitled 
to  payment  for  said  furnace,  or  to  the  relief  prayed  for,  and 
that  the  complaint  should  be  dismissed,  with  costs.  Judg- 
ment was  entered  accordingly,  from  which  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  WinMer^  Flanders^ 
Smithy  Bottom  cfe  Yila%y  and  oral  argument  by  C.  F.  Fern- 
cetL  They  argued,  among  other  things,  that  the  plaintiff's 
claim  was  not  simply  for  the  price  of  goods  sold,  but  for  an 
improvement  upon  real  estate,  and  that  the  theory  of  an  im- 
plied warranty  of  fitness  was  not  applicable.  1  Parsons, 
Cont.  589;  1  Benj.  Sales,  §  108.  Neither  would  the  doc- 
trine of  implied  warranty  apply  if  the  contract  be  deemed 
one  for  the  manufacture  and  sale  of  goods,  because  it  was 
for  certain  specified  things,  and  they  were  in  fact  furnished. 
Mil/u>aukee  Boiler  Go.  v.  Duncan^  87  Wis.  120.  Nothing  was 
said  in  the  contract  about  the  kind  of  fuel  for  which  the 
furnace  was  to  be  adapted.  The  only  unfitness  shown  was 
to  bum  coal, —  it  was  fit  to  burn  coke.  The  contract  was 
fully  performed  by  furnishing  the  kind  of  furnace  specified, 
having  the  required  heating  capacity,  and  by  properly  set- 
ting it  up  in  the  house.  The  defects  shown  might  be  ground 
for  some  abatement  of  price  or  recoupment  of  damages.  To 
VOU95— 89 
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defeat  the  action  the  defendants,  not  haying  returned  or  of- 
fered to  return  the  property,  must  show  that  it  is  entirely 
worthless,  or  that  they  have  sustained  damages  exceeding  its 
value.    Ward^  v.  Fisher^  48  Wis.  338,  34L 
D,  S.  TnUaVj  for  the  respondents. 

PiiJNEY,  J.  The  finding  of  facts  is,  we  think,  supported  by 
the  evidence;  and  the  only  question  is  whether,  in  view  of 
the  facts  found  and  uncontradicted  evidence,  there  had  been 
a  substantial  performance  of  the  contract  on  the  part  of  the 
plaintiff.  If  not,  the  plaintiff  could  not  recover.  It  was 
shown  that  the  whole  heating  apparatus,  including  the  pipes 
built  in  the  walls,  the  registers,  and  the  foundation  in  brick 
and  cement,  constituted  the  complete  furnace^  or  heating  ap- 
paratus, described  in  the  contract;  and  it  was  claimed  that 
it  could  not  be  taken  out  without  injury  to  the  house,  ren- 
dering repairs  necessary,  although  the  defendant  had  agreed 
to  construct  the  apparatus  "  so  that  pipes  and  boxes  could 
be  removed  without  disturbing  the  plaster  or  defacing  the 
ceiling."  The  substance  of  the  transaction  was  that  the 
plaintiff  proposed  to  furnish  a  furnace  or  apparatus ybr  heed- 
ing the  defendants  new  houee^  and  to  guarantee  that  it  should 
have  a  certain  prescribed  heating  capacity.  It  was  claimed 
that  the  furnace  did  not  have  the  stipulated  heating  capac- 
ity, and  that  it  would  not  heat  a  part  of  the  upper  portion 
of  the  house  unless  crowded  with  fuel  to  such  a  degree  as 
to  render  the  rooms  on  the  lower  floor  uncomfortable,  and 
that,  owing  to  defective  construction  or  disposition  or  ar- 
rangement of  its  parts,  it  generated  gas  to  such  an  extent 
as  to  render  the  rooms  uncomfortable  and  unwholesome. 
The  plaintiff  was  notified  of  these  defects,  and  made  certain 
alterations  in  order  to  remedy  them,  but  with  the  result 
that  probably  the  heating  capacity  of  the  furnace  may  have 
been  improved,  but  the  diflSculty  in  respect  to  the  genera- 
tion of  gas  was  really  increased,  and  to  such  an  extent  that 
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it  was  not  possible  to  use  coal  for  fuel,  and  the  house  oould 
be  made  comfortable  only  by  the  use  of  coke.  In  March, 
1895,  the  plaintiff  drew  on  the  defendant  for  the  amount 
claimed  for  the  furnace,  but  the  draft  was  returned  unpaid, 
and  on  the  27th  of  the  same  month  it  was  notified  that  the 
furnace  was  not  accepted,  and  payment  would  not  be  made 
until  the  plaintiff  put  it  in  proper  shape,  and  that  the  de- 
fendant felt  that  it  would  be  better  that  the  furnace  be  taken 
out  entirely.  The  defects  in  the  furnace  had  in  the  mean- 
time been  the  subject  of  frequent  complaints. 

It  is  not  material  to  consider  whether  there  was  an  im- 
plied warranty  that  the  furnace  or  heating  apparatus  should 
be  suitable  for  the  purpose  intended.  The  contract  imports, 
in  substance,  an  express  undertaking  to  that  effect;  and  the 
conduct  of  the  plaintiff,  in  attempting  to  remove  both  of 
the  defects  complained  of,  shows  that  it  so  understood  it. 
It  was,  in  substance,  a  contract  to  furnish  a  furnace  or  ap- 
paratus suitable  for  heating  the  defendant's  house  to  a  pre- 
scribed temperature  by  means  of  a  column  of  hot  air  being 
drawn  through  the  furnace  and  its  pipes  and  registers  into 
the  several  rooms  of  the  house.  A  furnace  so  defective  that, 
when  properly  used,  the  necessary  heated  column  of  air 
drawn  through  it  for  heating  purposes  is  necessarily  and  un- 
avoidably freighted  with  noxious  coal  gas,  to  such  an  extent 
as  to  render  the  rooms  unwholesome  and  unsuitable  for  oc- 
cupancy, is  not,  in  any  sense  of  the  word,  a  furnace  or  ap- 
paratus fit  or  suitable  for  heating  houses.  No  intelligent 
person  would  understand,  from  the  language  employed,  that 
such  a  furnace  or  apparatus  would  meet  the  fair  meaning 
of  the  parties,  or  that  it  was  the  subject  in  respect  to  which 
they  were  contracting.  It  cannot  be  fairly  said  that  the  de- 
fendant has  got  what  she  bargained  for. 

The  contract  contains,  in  our  judgment,  what  must  be  re- 
garded as,  in  substance,  a  representation  or  assertion  on  the 
part  of  the  plaintiff,  amounting  to  an  esepress  warranty, 
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that  the  furnace  or  apparatus  specified  in  the  plaintiff's 
offer,  which  she  accepted,  would  be  suitable  "for  heating 
her  [your]  new  house."  The  language  used  forbids  any 
possible  inference  that  a  furnace  having  the  specified  heat- 
ing capacity,  but  with  the  use  of  which  the  generation 
and  filling  the  house  with  noxious  and  unwholesome  coal 
gas  was  an  inseparable  and  necessary  incident  of  its  use, 
was  the  furnace  or  heating  apparatus  contracted  for,  and  a 
consideration  of  the  law  in  respect  to  implied  warranties 
becomes  unnecessary.  It  is  a  matter  of  common  knowledge 
that  furnaces  in  use  in  the  Western  country  are  constructed 
and  designed  for  burning  coal  for  fuel.  We  cannot  indulge 
in  any  presumption  that  the  furnace  intended  may  have 
been  one  for  burning  coke. 

The  defendant  properly  refused  to  accept  the  furnace,  and 
desired  that  it  be  taken  out  entirely,  and  practically,  so  far 
as  it  was  within  her  power,  returned  it  or  tendered  it  to  the 
plaintiff.  The  plaintiff  had  stipulated  for  such  right  of  re- 
moval in  case  it  failed  to  properly  heat  the  rooms.  We  do 
not  think  that  the  rule  in  Warder  v.  FUTwr^  48  Wis.  838-341, 
is  applicable,  inasmuch  as  the  defendant  had  done  all  rea- 
sonably within  her  power  to  put  herself  in  a  proper  position 
to  defeat  the  plaintiff's  claim  on  account  of  a  want  of  sub- 
stantial performance  of  the  contract  on  its  part.  She  was 
not  bound,  in  order  to  avail  herself  of  her  right  of  defense, 
to  take  out  the  furnace,  and  transport  and  deliver  it  to  tho 
manufacturers,  at  their  place  of  business  in  Milwaukee.  It 
was  contemplated,  if  occasion  for  removing  it  occurred,  that 
such  duty  was  to  rest  upon  the  plaintiff.  We  hold,  there- 
fore, that'judgment  was  rightly  given  for  the  defendant 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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'RAifBONy  Appellant,  ys.  GuNDEBaoK  and  another,  Bespond- 

ents. 

March  IS^AprU  7, 1897. 

Contract:  Statute  of  frauds:  Parol  evidence, 

A  contract,  by  partners  to  hire  an  employee  for  five  years  at  stipu- 
lated wages  to  be  paid  monthly  is  required  by  the  statute  of  frauds 
to  be  in  writing,  and  it  cannot  be  changed  or  superseded  by  a  con- 
temporaneous or  a  subsequent  parol  agreement  so  that,  instead  of 
a  joint  liability  of  the  partners,  each  of  them  shall  be  responsible 
for  only  one  half  of  such  wages;  nor  is  parol  evidence  of  such  an 
agreement  admissible  in  an  action  upon  the  written  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
•ounty:  Warham  Parks,  Circuit  Judge.  ♦  Heversed. 

The  plaintiff  is  by  trade  a  blacksmith.  The  defendants 
were  copartners,  carrying  on  a  blacksmithing  business.  The 
plaintiff  hired  to  them  to  work  at  his  trade  for  five  years 
for  agreed  wages,  to  be  paid  at  the  end  of  each  month.  The 
contract  was  reduced  to  writing.  At  the  same  time  and  be- 
fore the  parties  had  separated,  there  was  an  oral  agreement 
that  the  defendant  Ounderson  should  pay  one  half  of  the 
wages  each  month,  and  that  the  plaintiff  should  look  to  the 
defendant  Hanson  for  the  other  half  of  his  wages.  The  de- 
fendant Hanson  was  the  son  of  the  plaintiff,  and  lived  in  his 
family.  The  defendant  Ounderson  did  pay,  regularly  and 
promptly,  one  half  of  the  wages.  No  more  wages  was  paid. 
The  defendant  Hanson  absconded.  This  action  is  brought 
to  recover  the  unpaid  one-half  of  the  plaintiff's  wages.  The 
defendant  was  permitted  to  prove  the  oral  arrangement,  and 
the  jury  was  instructed  that,  in  case  they  should  find  that 
such  an  agreement  was  in  fact  made,  a  compliance  with  it  by 
the  defendant  Ounderson  on  his  part  would  be  a  complete 
defense  to  the  action.  There  was  a  verdict  and  judgment 
for  the  defendants,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Sa/voyer  <&  Sa/uryer^ 
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and  oral  argument  by  E.  W.  Sawyer.  To  the  point  that  a 
written  contract  falling  within  the  statute  of  frauds  cannot 
be  varied  by  a  subsequent  oral  agreement  of  the  parties,  they 
cited  Oo8s  v.  Lord  Nugent^  5  Barn.  &  Adol.  58;  Marshall  v. 
Lynn^  6  Mees.  &  W.  109;  Stowell  v.  Robinson^  3  Bing.  N.  0. 
927;  Harvey  v.  Grahham^  6  Adol.  &  El.  61. 

S,  K.  Butterfield^  for  the  respondents,  contended  that  the 
modifying  contract  in  this  case  was  subsequent  to  the  writ- 
ing and  may  be  proved  by  parol.  Brown  v.  Everha/rd^  52 
Wis.  205.  The  part  which  was  modified  was  not  within  the 
statute  of  frauds.  Parol  evidence  is  competent  to  show  how 
the  firm  was  to  make  payment.  Jones  v,  Keyes^  16  Wis.  563 ; 
Irvine  v.  Adams^  48  id.  468;  Biley  v.  Gregg^  16  id.  666. 

Newman,  J.  The  stipulation  in  the  written  contract  re- 
lating to  the  payment  of  the  plaintiff's  wages  is,  by  implica- 
tion of  law,  joint  in  its  obligation,  and  not  several.  It  is 
not  satisfied,  as  to  either  partner,  by  the  payment  by  either 
of  less  than  the  full  agreed  wages.  Each  is  jointly  liable 
with  the  other  for  the  entire  wages.  Parol  evidence  of  a 
contemporary  agreement  or  understanding  that  the  obliga- 
tion should  be  several,  and  satisfied  as  to  each  partner  upon 
payment  by  him  of  one  half,  tends  to  contradict  and  vary 
the  terms  of  the  written  instrument,  and  is  inadmissible, 
under  the  familiar  rule  on  the  subject.  Contemporaneous 
oral  negotiations  and  agreements  are  deemed  to  be  either 
merged  in  or  superseded  by  the  writing.  So,  unless  the 
oral  stipulation  relied  on  by  the  defendant  Ounderson  can 
be  supported  as  a  valid  subsequent  agreement  modifying 
the  written  agreement,  it  must  be  hold  that  the  admission 
of  oral  evidence  to  prove  it  was  error.  It  looks  more  like 
a  method  adopted  for  the  convenience  of  the  defendants  of 
carrying  out  the  contract  on  their  part  than  a  deliberate 
purpose  to  change  the  contract  itself.  The  plaintiff  had  but 
imperfect  understanding  of  the^  English  language.     After 
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the  contract  had  been  signed,  he  asked,  "  Who  is  going  to 
pay.  me  my  wages?"  After  a  moment's  consultation  with 
his  partner,  Gunderaon  said,  "  Each  one  of  us  will  pay  you 
one  half, —  to  be  paid  monthly."  The  plaintiff  said,  "  All 
right."  That  is,  in  substance,  all  there  was  of  it.  If  this 
shall  be  deemed  to  have  been  intended  as  a  change  of  the 
written  agreement,  it  must  be  inquired  whether  it  could 
work  a  change  in  or  supersede  the  writing.  The  contract 
was,  by  its  terms,  not  to  be  performed  within  a  year;  so 
was  required,  by  the  statute  of  frauds,  to  be  in  writing. 
While  the  rule  is  quite  general  that  written  agreements  may 
be  changed  or  superseded  by  subsequent  parol  agreement, 
contracts  required  to  be  in  writing  by  the  statute  of  frauds 
are  a  well-established  exception.  Eeed,  Stat.  Frauds,  §  454; 
17  Am.  &  Eng.  Ency.  of  Law,  448.  This  change  would  af- 
fect the  contract  in  an  essential  particular,  in  which,  by  its 
terms,  it  was  not  to  be  performed  within  a  year.  An  oral 
agreement  covering  that  particular  is  void  by  the  express 
terms  of  the  statute.  Parol  evidence  to  establish  it  is  inad- 
missible. The  charge  was  fundamentally  wrong  on  this 
question. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


ToBBXT  OsDAB  OoMPANT,  Appellant,  vs.  Eul  and  others, 
Kespondents. 

March  19—  AprU  7, 1897. 

Fraudulent  canveyanees, 

A  conveyance  by  a  father  to  his  children  of  all  his  land,  including 
his  homestead,  the  whole  of  which  is  heavily  incumbered  by 
mortgage,  they  paying  a  full  and  adequate  consideration  for  his 
equity  of  redemption  therein,  is  not  rendered  fraudulent  as  to 
creditors  of  the  father  by  the  fact  that  they  also  agreed  to  bux>- 
f>ort  him  during  life. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county :  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed. 

This  is  a  creditors'  suit.  The  plaintiff  was  a  judgment 
creditor  of  the  defendant  Theodore  Eul^  Sr.^  by  judgment  for 
$2,637.72,  rendered  and  docketed  December  14,  1891,  on 
which  execution  had  been  returned  unsatisfied.  November 
12,  1889,  and  after  the  incurring  of  the  indebtedness  on 
which  said  judgment  was  rendered,  the  defendant  Evl^  Sr., 
who  was  then  sixty  years  of  age,  conveyed  to  his  son  and 
daughter  {Theodore,  Jr,j  and  Cfrace),  in  common,  220  acres 
of  land,  which  he  had  owned  for  a  number  of  years,  in 
Shawano  county,  forty  acres  of  which  was  his  homestead. 
The  son  and  daughter  were,  respectively,  twenty-nine  and 
twenty  years  of  age,  unmarried,  and  living  with  their  father 
on  the  premises;  the  son  working  the  farm,  and  the  daugh- 
ter keeping  the  house.  Evidence  showed  that  the  home- 
stead was  worth  about  $2,500,  and  the  balance  of  the  land 
$2,000,  and  that  there  was  a  mortgage  on  the  entire  prop- 
erty of  $1,500.  Euly  Sr.y  had  recently  married  a  young  wife, 
who  was  not  living  with  him.  He  was,  in  fact,  insolvent 
and  unable  to  pay  his  debts.  The  defendants'  evidence 
tended  to  show  that  JEidy  Sr.y  then  owed  his  son  nearly 
$1,500,  and  his  daughter  about  $500,  for  their  work  during 
a  series  of  years,  and  that  they  desired  their  pay,  and  that 
it  was  arranged  that  $200  cash  additional  should  be  bor- 
rowed, and  the  amount  added  to  the  $1,500  mortgage.  This 
sum  was  to  be  paid  to  the  wife,  and  she  was  to  release  her 
dower  in  the  whole  premises,  and  then  the  entire  premises 
were  to  be  deeded  to  the  son  and  daughter,  who  were  to 
cancel  their  claims  against  their  father,  assume  to  pay  the 
$1,700  mortgage,  and  also  furnish  the  father  certain  cash 
and  certain  specified  articles  of  provisions,  etc.,  annuaUy, 
for  support  during  his  life.  This  arrangement  was  carried 
out,  and  the  conveyance  executed,  and  also  a  contract  of 
support,  secured  by  a  mortgage  on  the  premises,  running 
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from  the  children  to  their  father.  This  transaction  is  at- 
tacked as  frandnlent  as  to  creditors. 

The  conrt  found  that  the  conveyance  was  made  in  good 
faith,  and  not  fraudulently ;  that  the  debts  claimed  to  be 
due  the  son  and  daughter  were  valid  debts  to  the  amount 
claimed;  and  that  the  contracts  for  support  did  not  reuder 
the  conveyance  invalid ;  and  dismissed  the  complaint.  From 
this  judgment  the  plaintiff  appealed. 

K  J.  Ooodricky  for  the  appellant,  argued,  inter  aliaj  that 
a  conveyance  by  a  person  who  is  largely  indebted,  to  his 
children,  raises  a  strong  suspicion  of  fraud,  and  casts  upon 
the  grantees  the  burden  of  proving  actual  consideration  and 
good  faith  in  the  transaction.  Plummer  v.  JRummdj  26  Neb. 
142;  Heynold^  Adm'ra  v.  Gawthrop^s  Hei/rs^  37  W.  Va.  8; 
Jones  V.  Simpson,  116  TJ.  8.  609;  Starin  v.  Kelly,  88  K  T. 
421 ;  Spence  v.  Smith,  34  W.  Va.  697;  Soboken  Bank  v.  Beck- 
man,  36  K  J.  Eq.  83. 

For  the  respondents  there  was  a  brief  by  M.  J.  WdHrich, 
attorney,  and  Oreene,  Vroman  <&  Fairchildy  of  counsel,  and 
oral  argument  by  B.  L.  Parker. 

WiNSLow,  J.  The  findings  of  fact  cannot  be  disturbed, 
because  they  are  supported  by  suflScient  evidence.  The 
transfer  of  the  homestead  cannot  be  attacked,  because  it  was 
exempt.  The  $1,700  mortgage  was  practically  a  first  lien 
on  the  180  acres  of  land  outside  of  the  homestead,  because 
that  must  first  be  sold  in  case  of  foreclosure.  Bozek  v. 
Bedzvnski,  87  Wis.  525.  There  was  left,  therefore,  an  equity 
of  redemption  amounting  to  $300  in  the  non-exempt  land, 
which  the  appellant  could  reach  in  case  the  conveyance  was 
fraudulent.  The  court  below  was  of  opinion  that  the  chil- 
dren paid  a  full  and  adequate  consideration  for  this  equity 
of  redemption,  and  that  the  fact  that  the  children  also  agreed 
to  support  their  father  in  consideration  of  the  transfer  of 
the  exempt  homestead  and  this  small  and  problematical 
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^uity  of  redemption  did  not  render  the  oonveyance  void  as 
to  creditors.    In  this  conclasion  we  agree. 
By  the  CovH. —  Judgment  affirmed. 


_- — ^       Flatlbt,  Respondent,  vs.  Phkotx  Insusanoe  Company,  Ap- 
102    ^7  pellant. 

"95"^    eiSI 

52  lAi     71|  Jfarcfe  19  —  ApHl  7, 1897. 

Ingurance:  Construction  of  policy. 

1.  A  fire  insuranoe  policy,  issued  in  the  form  prescribed  by  cb.  195, 
Laws  of  1891,  before  that  act  was  declared  unconstitutional,  most 
be  regarded  as  depending  for  its  validity  and  construction  wholly 
upon  the  consent  of  the  parties. 

2l  V7here  a  policy  clearly  specifies  numerous  grounds  of  invalidity  or 
forfeiture,  but  does  not  include  among  them  the  **  failure  to  fur- 
nish satisfactory  proofs  of  loss"  within  sixty  days  after  its  occur- 
rence, as  stipulated  in  such  policy,  the  courts  will  not  raise  a 
forfeiture  by  implication  from  such  failure,  but  will  hold  the  ef- 
fect thereof  to  be  simply  to  postpone  the  time  for  payment  of  the 
loss  until  the  expiration  of  the  time  stipulated  therefor  after  such 
proofs  are  furnished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county :  S.  D.  Hastings,  Jk.,  Circuit  Judge.     Affirmed. 

This  was  an  action  upon  a  policy  of  insurance,  issued  by 
the  defendant  company  to  the  plaintiff,  in  the  sum  of  $500, 
to  wit,  $300  on  his  building,  and  $200  on  his  stock  of  liq- 
uors and  saloon  fixtures  therein.  The  property  insured  was 
totally  destroyed  by  fire,  June  14,  1895,  notice  of  which 
was  immediately  given  to  the  defendant;  but  proof  of  loss 
was  not  furnished  to  it  until  more  than  sixty  days  after  the 
fire,  namely,  October  8, 1895.  After  the  lapse  of  more  than 
sixty  days  thereafter,  the  loss  remaining  unpaid,  this  action 
was  brought  for  its  recovery.  The  defense  relied  on  is  that 
by  the  failure  to  furnish  the  defendant  with  proof  of  loss 
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withia  sixty  days  after  the  fire,  as  required  by  the  policy, 
the  plaintiff  was  precluded  from  recovering  the  amount  of 
the  loss.  T!hQ  policy  contained,  among  others,  the  follow- 
ing provisions:  "The  sum  for  which  this  company  is  liable, 
pursuant  to  this  policy,  shall  be  payable  sixty  days  after 
due  notice,  ascertainment,  estimate,  and  satisfactory  propf 
of  loss  have  been  received  by  this  company,  in  accordance 
with  the  terms  of  this  policy."  "  If  fire  occur,  the  insured 
shall  give  immediate  notice  of  any  loss  thereby,  in  writing, 
to  this  company,  protect  the  property  from  further  damage, 
forthwith  separate  the  damaged  and  undamaged  personal 
property,  make  a  complete  inventory  of  the  same,  stating 
the  quantity  and  cost  of  each  article  and  the  amount  claimed 
thereon,  and  within  sixty  days  after  the  fire,  unless  such  time 
is  extended  in  writing  by  this  company,  shall  render  a  state- 
ment to  this  company,  signed  and  sworn  to  by  said  insured, 
stating  the  knowledge  and  belief  of  the  insured  as  to  the 
time  and  origin  of  the  fire,"  etc.  The  policy  did  not  pro- 
vide that  it  should  be  void,  or  that  no  recovery  should  be 
had  thereon,  in  case  of  the  failure  to  furnish  proof  of  loss 
within  the  stipulated  period  of  sixty  days,  but  it  did  con- 
tain many  provisions  expressly  rendering  the  policy  void 
upon  other  grounds,  and  that,  in  certain  cases  therein  stated, 
the  company  would  not  be  liable,  or  the  policy  should  im- 
mediately cease.  These  facts  appearing  upon  trial  by  the 
court,  there  was  a  finding  in  favor  of  the  plaintiff  for  the 
amount  of  the  policy  and  interest^  upon  which  he  had  judg- 
ment, from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Mylrea^  Ma/rchetti 
<j6  Bird^  and  oral  argument  by  W,  E,  Mylrea.  They  argued, 
among  other  things,  that  the  furnishing  of  proofs  of  loss 
promptly  to  the  underwriter  was  a  matter  of  the  utmost 
importance,  to  enable  it  to  ascertain  the  facts  and  prevent 
further  loss.  The  express  provisions  of  the  policy  that 
proofs  of  loss  be  furnished  within  sixty  days  after  the  fire 
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tmless  8uch  time  is  extended  in  writing  hy  iJiis  company ^  and 
that  the  loss  is  payable  sixty  days  after  such  proofs  have 
been  received  in  aoear dance  with  the  terms  of  this  policy^  are 
to  be  given  effect  as  limitations.  The  famishing  of  the 
proofs  within  sixty  days  is  a  condition  precedent  to  a  re- 
covery on  the  policy.  Wood,  Fire  Ins.  (2d  ed.),  927;  May, 
Ins.  §  466;  Ostrander,  Fire  Ins.  §221;  OsKkosh  Match  Works 
V.  Manchester  F.  Ass.  Co.  92  Wis.  610;  Quintan  v.  Provi- 
dence-Washington Ins.  Co.  133  N.  Y.  362. 

For  the  respondent  there  was  a  brief  by  Webster  <b  Clas- 
Sony  and  oral  argament  by  D.  O.  Classen. 

PiNNBY,  J.  There  is  no  substantial  difference  between  the 
provisions  of  the  policy  upon  which  this  action  is  founded, 
in  respect  to  the  defense  relied  on,  and  the  provisions  in  the 
case  of  Vangindertaelen  v.  Phenix  Ins.  Co.  82  Wis.  112-117. 
The  policy  must  be  regarded  as  depending,  for  its  validity 
and  construction,  wholly  upon  the  consent  of  the  parties, 
and  not  as  a  policy  prescribed  by  the  authority  of  the  state, 
under  ch.  195,  Laws  of  1891,  the  provisions  of  which  were 
declared  unconstitutional  in  Dowling  v.  Lancashire  Ins.  Co. 
92  Wis.  63.  The  courts  will  not  declare  or  raise  a  forfeiture 
of  an  insurance  policy  by  implication,  and  where,  as  in  this  ' 
case,  numerous  grounds  of  invalidity  or  forfeiture  are  clearly 
specified  as  such  in  the  policy,  it  is  not  fairly  permissible,  as 
a  matter  of  construction,  to  accord  to  a  mere  breach  of  a 
stipulation  contained  in  the  policy  the  effect  imputed  to  it 
by  the  defendant  in  its  defense.  As  it  did  not  see  fit  to 
exact  a  stipulation  of  invalidity  or  forfeiture  in  case  of  a 
breach  of  the  stipulation,  and  exacted  it  as  to  very  many 
other  matters,  the  conclusion  is  an  entirely  justifiable  one 
that  it  was  not  intended  that  any  such  consequence  should 
flow  from  its  breach,  but  that  the  defendant  intended  to  rely 
on  such  other  remedy  as  the  law  might  afford.  Coventry 
M.  L.  S.  Ins.  Asso.  v.  Evans,  102  Pa.  St.  281-284. 
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Failure  to  furnish  proof  of  loss  within  sixty. days  after 
the  fire  would  not  operate  as  a  forfeiture  of  the  policy,  nor 
defeat  a  recovery  by  the  assured.  This  was  held  in  the  case 
of  Vangindertaden  v.  Phenix  Ins.  Co.  82  Wis.  112,  decided 
previous  to  the  decision  in  the  case  of  Quintan  v.  Providence- 
Washington  Ins.  Co.  133  N.  Y.  356,  relied  on  by  the  defend- 
ant, and  in  which  a  contrary  conclusion  was  reached.  The 
view  adopted  by  this  court  had  prevailed  in  Kenton  Ins.  Co. 
V.  DovmSy  90  Ky.  236;  TiMs  v.  DweUing-house  Ins.  Co.  84 
Mich.  646,  and  Coventry  M.  L.  S.  Ins.  Asso.  v.  Evans^  102  Pa. 
St.  281 ;  and  to  it  we  still  adhere.  Forfeitures  are  not  fa- 
vored and  will  not  be  implied,  and  clauses  relied  on  as  creat- 
ing them  are  to  be  strictly  construed.  The  provision  that 
**  the  sum  for  which  this  company  is  liable,  pursuant  to  this 
policy,  shall  be  payable  sixty  days  after  due  notice,  ascer- 
tainment, estimate,  and  satisfactory  proof  of  loss  have  been 
received  by  this  company  in  accordance  with  the  terms  of 
the  policy,"  does  not  declare  or  provide  for  any  forfeiture, 
or  that  the  policy  shall  cease  or  become  invalid  if  the  proofs 
are  not  so  furnished ;  nor  does  the  clause  prescribing  that 
the  proofs  of  loss  shall  be  furnished  "  within  sixty  days  after 
the  fire,  unless  such  time  is  extended  in  writing  by  this 
company,"  have  that  eflFect,  or  materially  influence  the  ques- 
tion. The  provision  is  not  that  the  loss  on  the  policy  shall 
not  become  due  and  payable  unless  proof  of  loss  shall  be 
furnished  within  the  sixty  days  specified,  but,  in  substance, 
that  "  the  sum  for  which  this  company  is  liable^  pursuant  to 
the  policy,  shall  not  he  payable  until  sixty  days  after  due 
notice,  ascertainment,  estimate,  and  satisfactory  proof  of  loss 
have  been  received  by  the  company,  in  accordance  with  the 
terms  of  the  policy."  The  delay  in  furnishing  the  proofs 
until  October  8,  1895,  merely  operated  to  postpone  the  ma- 
turity of  the  claim  until  sixty  days  thereafter.  For  these 
reasons,  judgment  was  properly  given  for  the  plaintiif. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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^5  gggi     Rtsdobf,  Respondent,  vs.  Thb  Gborob  Pankbatz  Ldiebsr 
^'^  ^1      "  Company,  Appellant. 

Mareh  19 —April  7, 1897. 

Master  and  servant:  Negligence:  Special  verdicL 

1  In  an  action  for  a  personal  injury  to  a  foreman  in  the  defendant's 
sawmillf  caused  by  the  breaking  of  a  nut  which  supported  the 
sleeve  or  covering  of  the  band-saw,  thus  letting  such  sleeve  fall 
upon  the  plaintiff's  hand,  which  he  had  put  under  such  sleeve  to  ex- 
amine the  machinery  instead  of  using  the  manhole  provided  for 
that  purpose,  which  was  safe,  the  jury  by  special  verdict  found  that 
the  nut  was  broken  prior  to  the  accident;  that  with  it  so  broken 
the  machine  was  not  reasonably  safe  for  use  in  the  mill;  tliat  ita 
condition  could  have  been  discovered  by  the  defendant  by  the  en- 
ercise  of  ordinary  care;  and  that  the  plaintiff  was  not  negligent. 
Held,  that  such  verdict  would  not  support  a  judgment  for  the 
plaintiff,  for  the  reason  tliat  it  failed  to  find  that  the  use  of  the 
machine  in  that  condition  was  negligence  as  against  the  plaintiff, 
or  that  such  negligence  was  the  cause  of  the  accident 

9l  Such  verdict  was  also  inconsistent  in  that  it,  in  effect,  held  the  de- 
fendant to  a  higher  degree  of  care  as  to  its  machinery  than  the 
plaintiff,  on  whom  it  relied  as  an  expert 

8h  Upon  the  evidence,  the  defendant  was  free  from  negligence*  but 
the  plaintiff  must  be  held  to  have  been  guilty  of  negligence  in 
putting  his  hand  under  the  sleeve  to  do  work  there  instead  of 
using  the  manhole  which  had  been  provided  by  the  defendant* 
where  it  would  have  been  safe,  and«  knowing  the  danger,  he  by  so 
doing  assumed  the  risk. 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
•ounty:  S.  D.  HAs-nNos,  Jb.,  Circuit  Judge.    Reversed. 

The  action  is  for  a  personal  injury.  The  defendant  owned 
and  operated  a  sawmill.  The  plaintiff  was  foreman  of  de* 
fendant's  mill.  He  was  thirty-nine  years  old,  and  an  ex* 
perienced  millwright  and  foreman.  Defendant's  mill  was. 
what  is  called  a  single-band  sawmill.  The  frame  which  sup- 
ports the  saw,  and  by  which  proper  tension  is  given  to  it,  is 
a  hollow  cylinder  of  iron,  in  two  parts.  The  outer  and 
upper  portion,  which  is  called  the  sleeve,  covers  the  upper 
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part  of  the  lower  section,  and  rests  upon  a  shoulder  upon 
such  lower  section.  The  saw  passes  over  a  wheel  or  pulley, 
which  is  supported  by  this  cylinder,  and  around  another 
similar  wheel,  which  is  beneath  the  floor  of  the  mill.  In 
order  to  give  proper  tension  to  the  saw,  the  upper  or  sleeve 
portion  of  the  cylinder,  with  the  pulley  and  shafting,  is 
raised  by  means  of  a  jackscrew.  This  jsickscrew  works  in  a 
nut  in  the  lower  end  of  the  sleeve.  It  is  worked  by  a  lever. 
The  sleeve,  with  its  burden,  weighs  about  three  tons.  There- 
is  a  slot  in  the  lower  end  of  the  sleeve  some  eighteen  inches 
in  length  and  several  inches  in  width.  When  the  sleeve  is 
raised,  a  space  is  opened  into  the  cylinder  above  the  end  of 
the  lower  portion  through  which  a  man's  arm  can  be  thrust. 
This  slot  was  intended  to  give  space  for  levers  or  bars  con- 
necting with  appliances  within  the  cylinder  for  the  regula- 
tion of  the  tension  to  pass.  In  the  base  of  the  lower  section 
of  the  cylinder  were  what  are  called  "manholes,"  for  the 
purpose  of  admitting  the  hand  for  whatever  needful  purpose 
of  adjusting  weights  on  the  weight  rod  or  other  appliances 
within  the  cylinder.  This  was  a  perfectly  safe  place  for 
the  introduction  of  the  hand  for  such  a  purpose.  The  plaint- 
iff was  acquainted  with  this  machinery,  and  the  purpose  of 
these  holes.  On  the  morning  of  the  accident,  when  plaintiff 
came  into  the  mill,  he  found  two  men  at  the  lever,  trying  to 
turn  the  jackscrew,  in  order  to  put  tension  on  the  saw.  Com- 
plaint was  made  that  it  worked  hard.  Some  one  suggested 
that  the  weights  were  caught  inside  the  cylinder.  Plaintiff 
at  once  put  his  hand  through  the  slot,  and  found  the  weight 
rod  free.  He  called  out  that  the  weights  were  not  caught. 
The  men  surged  upon  the  lever.  The  sleeve  fell,  and  the 
plaintiff's  right  hand  was  severed  from  his  arm.  The  strain 
upon  the  screw  had  broken  the  flange  from  the  nut^  and 
taken  away  its  support  from  the  sleeve. 

There  was  a  special  verdict,  which  finds  (1)  that  the  nut 
was  cracked  and  broken  prior  to  the  time  of  plaintiff's  acci* 
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dent;  (2)  that  with  the  nut  so  cracked  and  broken  the  ma- 
chine was  not  reasonably  safe  for  use  in  the  mill;  (3)  that 
the  defendant  could  have  discovered  this  unsafe  condition  of 
the  machine  by  the  exercise  of  ordinary  care;  (i)  that  the 
plaintiff  could  not  have  discovered  this  unsafe  condition  of 
the  machinery  by  the  exercise  of  ordinary  care;  (5)  that 
there  was  no  contributory  negligence  on  the  part  of  the 
plaintiff;  and  (6)  damages  assessed  at  $8,000.  Judgment 
was  entered  on  this  verdict  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals. 

K  C.  Eastma/n,^  for  the  appellant,  argued,  inter  alia^  that 
the  plaintiff  assumed  the  risk  of  the  injury  received  by  him. 
The  defendant  had  furnished  him  a  practically  safe  way  for 
reaching  and  adjusting  the  machinery,  and  he,  with  knowl- 
edge of  the  danger,  chose  an  unsafe  way.  Amerine  v.  Por- 
teous,  105  Mich.  847;  Welsh  v.  ArgyU,  89  Wis.  649.  The 
alleged  negligent  act  of  the  defendant  was  not  the  proxi- 
mate cause  of  the  plaintiff's  injury.  No  such  injury  could 
reasonably  have  been  anticipated  therefrom.  There  was 
nothing  about  the  usual  operation  of  the  machinery  which 
would  naturally  require  a  workman  to  put  his  hand  in  the 
slot  where  the  plaintiff's  was  when. injured.  Block  v.  Mil- 
waukee St.  B,  Co.  89  Wis.  371, 378;  Ruber  v.  La  Gro99e  City 
B.  Co.  92  id.  636,  646,  648;  McOowan  v.  C.  cfe  N.  TT.  B.  Co. 
91  id.  147, 155;  Atkinson  v,  Goodrich  Tramp.  Co.  60  id.  141, 
156;  Harrie  v.  Cameron^  81  id.  239.  The  special  verdict 
does  not  cover  all  the  material  issues. 

For  the  respondent  there  were  briefs  by  Greene^  Vroman 
<&  Fairohild^  and  oral  argument  by  C.  E.  Vroman. 

Newman,  J.  Two  principal  errors  are  claimed:  (1)  That 
the  special  verdict  is  insufficient  to  support  the  judgment ;  and 
(2)  that  the  evidence  fails  to  establish  defendant's  negligence. 

The  criticism  on  the  verdict  is  that  it  fails  to  find  that 
the  unsafe  condition  of  the  mill  was  negligence,  or  that  it 
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•caused  plaintiffs  accident.  It  is  elementary  that,  in  order 
to  make  the  defendant  liable,  the  unsafe  condition  of  the 
mill  must  be  by  fault  of  the  defendant,  and  must  have 
been  the  cause  of  the  accident.  Both  these  elements  must 
be  found  as  facts  by. the  proper  trier  of  the  issues  of  fact; 
if  in  doubt  upon  the  evidence,  by  the  jury, —  if  not  in  doubt 
upon  the  evidence,  then  by  the  court.  If  the  proper  infer- 
ence to  be  drawn  from  the  undisputed  facts  is  disputable, 
then  the  inference  is  to  be  drawn  by  the  jury,  and  the  court 
<;annot  supply  the  want  of  it.  The  verdict  must  find  all  the 
facts  essential  to  the  plaintiffs  right  of  recovery,  and  in  his 
favor,  or  the  plaintiff  cannot  have  judgment  upon  it.  It  is 
•essential  that  the  fault  of  the  defendant  shall  have  been  such 
as,  in  the  circumstances,  to  be  negligence.  It  is  found  only 
that  ^^  the  machine  was  not  safe  to  be  used  in  the  mill." 
That  does  not  necessarily  establish  that  the  use  of  it  was 
negligence,  as  against  the  plaintiff.  The  finding  is  equivocal. 
Apparently  its  unsafety  consisted  in  the  danger  that  it 
would  wreck  the  machine  or  mill.  It  cannot  be  said  that 
the  danger  that  some  person  would  be  injured  by  it  was 
conspicuous.  So  this  inference  was  to  be  drawn  by  the  jury. 
If  it  were  found  that  the  use  of  the  machine  in  its  actual 
condition  was  negligence,  the  liability  of  the  defendant  is 
not  yet  established  until  it  is  further  found  that  such  negli- 
gence was  the  cause  of  the  accident.  Negligence  is  the 
cause  of  the  accident,  in  a  legal  sense,  only  when  it  is  of  such 
a  character  as  that  men  of  ordinary  prudence,  judgment,  and 
experience  ought  reasonably,  in  the  light  of  the  attending 
circumstances,  to  have  foreseen  that  it  was  likely  to  produce 
such  an  accident.  Klatt  v.  If.  C.  Foster  Z.  Co.  92  Wis.  622. 
Surely,  the  incidence  of  such  an  accident  was  not  so  plainly 
imminent  as  that  the  court  can  say,  as  matter  of  law,  that 
the  defendant  was  bound  to  foresee  it. 

The  special  verdict  is  insufficient  to  support  the  judgment. 
The  verdict  is,  in  some  respects,  incongruous.    It  finds  that 
Vol.  05—40 
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the  defendant  could  have  learned  of  the  defect  in  the  ma- 
chine by  the  exercise  of  ordinary  care,  but  that  the  plaintiff 
could  not.  This  really  seems  to  apply  one  standard  of  care 
to  the  defendant,  and  another,  and  a  more  liberal  one,  to 
the  plaintiff.  It  is  argued  that  the  fact  that  the  jackscrew 
worked  hard  should  have  been  suflBcient  notice  to  the  de- 
fendant that  the  machine  was  out  of  order,  but  the  same 
fact  is  not  deemed  to  be  sufficient  notice  to  the  plaintiff; 
while,  in  fact,  the  plaintiff  is  the  only  person  about  the  milt 
who  is  shown  to  have  been  an  expert  in  mill  machinery,  and, 
as  might  be  supposed,  the  one  most  likely  to  apprehend  the 
cause  of  the  difficulty.  He  also  knew  the  purpose  of  the 
slot,  that  it  was  for  room  for  the  lever  to  travel  up  and 
down  in,  and  for  no  other  purpose.  He  also  knew  the  pur- 
pose of  the  manhole,  that  it  was  "  for  getting  in  there  in 
case  you  want  to  do  any  work  in  there."  He  knew  also 
that  when  his  hand  was  through  the  manhole  for  any  pur- 
pose no  injury  could  happen  to  him  by  the  falling  of  the 
sleeve.  He  knew,  at  the  time,  that  he  could,  with  entire 
safety,  make  the  investigation  which  he  wished  of  the  con- 
dition of  the  weights  and  rod  through  the  manhole.  But 
he  says  he  did  not  think  of  it.  He  knew  the  safe  way  which 
had  been  provided  for  the  purpose,  but,  from  want  of 
thought,  took  a  more  convenient,  but  less  safe,  way.  It 
certainly  seems  that  when  the  defendant  had  provided  a 
safe  way,  which  was  known  to  the  plaintiff,  it  had  done  its 
full  duty  toward  him,  and  that  his  choice  of  a  different  way 
was  at  his  own  risk.  Welsh  v.  Argyle^  89  Wis.  649.  His 
forgetf ulness,  or  want  of  thought,  was  not  the  fault  of  the 
defendant,  but  rather  his  own  misfortune.  Certainly,  the 
plaintiff  must  be  held  to  have  assumed  the  risk  of  all  such 
dangers  of  the  employment  as  he  understood  or  could  learn 
by  the  exercise  of  reasonable  attention.  The  evidence  fails 
to  establish  the  defendant's  negligence. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Lombard,  Appellant,  vs.  MoMillan  and  another.  Respond- 
ents. 

March  tS — April  7, 1897. 

CofMiitafional  law:  Remedies:  Action  to  recover  land  aoldfor  taxes:  Par- 
ties: Pleading:  Waiver. 

1.  The  provision  of  ch.  278,  Laws  of  1888,  requiring  as  a  condition  for 

the  maintenance  of  an  action  by  the  former  owner  to  recover  land 
conveyed  by  a  county  holding  a  tax  title  thereon  to  the  state,  and 
Bubeequently  sold  by  the  state,  that  the  plaintiff  shall  pay  into  the 
county  treasury  the  amount  of  taxes  paid  since  the  sale,  with  costs 
and  expenses,  is  not  in  conflict  with  sec.  9,  art  I  of  the  state  con- 
stitution, securing  to  every  one  a  certain  remedy  in  the  law  for 
'  all  wrongs,  etc.,  without  purchase,  etc.,  since  such  payment  is  not 
absolute,  but  is  a  deposit  pending  the  suit,  and  the  money  is  to  be 
returned  to  the  plaintiff  in  case  he  fails  to  recover  the  land. 

2.  The  failure  of  the  plaintiff  in  such  an  action  to  deposit  the  amount 

of  such  taxes  as  required  by  that  statute  as  a  condition  of  main- 
taining his  suit  is  matter  in  abatement  If  it  appears  on  the  face 
of  the  complaint  it  may  be  taken  advantage  of  by  demurrer,  other- 
wise only  by  plea  in  abatement,  and  if  not  so  raised  the  objection 
is  waived. 

SL  The  state  having  conveyed  the  lands  is  under  some  obligation  to 
make  the  title  good  to  its  grantee,  and  the  provision  of  ch.  801,  Laws 
of  1885,  allowing  the  state  to  be  made  a  party  defendant  to  pend- 
ing actions  to  recover  such  lands  in  order  to  protect  its  own  in- 
terest^  does  not  contravene  any  constitutional  right  of  the  plaint- 
iff therein. 

4  There  is  nothing  in  the  provision  of  ch.  74,  Laws  of  1889,  that  the 
title  acquired  by  the  state  under  deeds  taken  pursuant  to  the  act 
of  1885,  to  lands  conveyed  by  it  to  private  persons  prior  to  taking 
such  new  deeds,  shaU  inure  to  the  benefit  of  such  persons,  to  change 
the  relation  of  the  state  to  such  lands,  or  its  obligation  to  main- 
tain the  title. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county :  S.  D.  Hastings,  Jil,  Judge.    Affirmed.    • 

This  was  an  action  of  ejectment.  Plaintiff  held  the  orig- 
inal title  to  the  lands  which  formed  the  subject  of  the  action. 
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Defendant  McMillan  claimed  title  to  such  lands  through 
mesne  conveyances  from  Marathon  county  and  the  proceed- 
ings hereafter  referred  to.  The  lands  were  of  the  class 
designated  as  "Marathon  County  Lands"  by  sec.  184,  R.  S. 
1878. 

The  history  of  defendant  McMUlarCa  title  is  as  follows: 
Prior  to  the  conveyance  to  the  state  hereafter  mentioned, 
the  lands  were  tax-deeded  to  Marathon  county  by  tax  deeds 
void  on  their  face,  some  for  omission  of  the  words  "  as  the 
fact  is,"  required  by  statute,  and  some  for  failure  to  name 
the  state  as  grantor.  By  ch.  22,  Laws  of  1867,  Marathon 
county  was  authorized  io  convey  to  the  state  tax- title  lands, 
and  tax-sale  certificates  thereon,  owned  by  it,  in  payment  of 
its  delinquent  dues.  Pursuant  to  such  chapter  the  lands  in 
question  were  so  conveyed  June  3, 1867,  and  tax-sale  certifi- 
cates thereon  owned  by  the  county  were  delivered  to  the 
state.  By  ch.  278,  Laws  of  1883,  it  was  provided,  among 
other  things,  as  follows:  "No  action  shall  be  commenced, 
maintained  or  prosecuted  by  or  on  behalf  of  the  original 
owner,  or  any  person  claiming  title  through  or  under  such 
owner  to  recover  possession  of,  or  in  any  way  involving  the 
title  to  any  lands  heretofore  conveyed  to  the  state  of  Wis- 
co7i^{n  by  any  county  in  the  state,  or  attempted  to  be  so  con- 
veyed and  sold  by  said  state  of  TFe«to/w/n  to  any  private  party 
or  parties,  until  all  taxes  levied  and  assessed  upon  and  against 
the  same,  from  the  date  of  the  sale  thereof  by  the  said  state, 
together  with  all  legal  charges  for  assessing  and  collecting 
the  same,  and  interest  thereon  .  .  .  shall  have  been 
paid  into  the  county  treasury  of  the  county  in  which  such 
lands  shall  lie;  nor  until  all  delinquent  taxes  levied  upon 
and  returned  against  said  lands  and  remaining  unpaid  when 
the  same  were  so  conveyed,  or  attempted  to  be,  to  the  state 
together  with  the  like  interest  thereon  shall  have  been  paid 
into  such  county  treasury ;  which  moneys  shall  be  retained 
in  said  county  treasury  to  abide  the  event  of  such  action, 
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ayd  shall  be  returned  to  the  party  paying  or  depositing  the 
same  if  he  shall  fail  to  maintain  such  action ;  otherwise,  so 
much  thereof  as  covers  the  delinquent  taxes  above  men- 
tioned and  interest  thereon  at  the  rate  aforesaid,  shall  be 
retained  by  such  county,  and  the  remainder  shall  be  paid 
over  to  the  party  or  parties  purchasing  the  same  from  the 
state,  his  or  their  legal  representatives."  Further  provision 
was  made  giving  plaintiffs  a  reasonable  time  to  make  the 
deposit  required  in  actions  pending  at  the  time  of  the  passage 
of  the  act,  and  for  a  dismissal  of  such  actions  for  failure  so 
to  do.  The  lands  in  question  were  conveyed  to  George 
Weller  in  1876,  and  by  him  conveyed  to  defendant  McMillan 
in  1879.  This  action  was  commenced  February  11,  1885, 
against  McMillan  only.  Thereafter  ch.  301,  Laws  of  1885, 
was  passed,  authorizing  the  state  to  take  tax  deeds  upon 
Marathon  county  lands,  where  it  held  certificates  subject 
to  such  deeds  delivered  to  it  by  Marathon  county  under  the 
act  of  1867;  also,  to  take  tax  deeds  valid  in  form  in  place 
of  invalid  tax  deeds,  under  which  the  county  claimed  title 
at  the  time  the  lands  were  conveyed  to  the  state  pursuant 
to  such  act.  Such  chapter  provided  as  follows :  '^  Such  deeds 
shall  vest  in  the  state  an  absolute  estate  in  fee  simple  in  the 
lands  therein  described,  and  shall  be  presumptive  evidence 
of  the  truth  of  the  recitals  in  such  deeds  contained,  and  of 
the  regularity  of  all  the  proceedings  from  the  valuation  of 
the  lands  by  the  assessor,  up  to  and  including  the  execution 
of  the  deeds.  .  .  .  Such  tax  deed  or  deeds  .  .  .  shall 
be  conclusive  evidence  of  absolute  title  to  said  lands  in  the 
state,  unless  .  .  .  adjudged  to  be  void  in  some  action 
now  pending,  or  which  shall  be  brought  within  nine  months 
after  the  recording  of  such  tax  deed  or  deeds  to  which  the 
state  shall  have  been  made  a  party."  The  act  further  pro- 
vided for  making  the  state  a  party  defendant  in  pending 
actions.  In  September  and  December,  1885,  new  tax  deeds 
were  taken  by  the  state  under  the  aforesaid  act.    By  ch.  74, 
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Laws  of  1889,  it  was  provided,  in  effect,  that  the  title  ac- 
quired by  the  state  under  deeds  taken  pursuant  to  the  act 
of  1885  to  lands  conveyed  to  private  persons  before  the  tak- 
ing of  such  new  deeds  should  inure  to  the  benefit  of  such 
persons. 

The  complaint  was  in  the  usual  form.  Defendant  McMil- 
lan answered  by  a  general  denial.  In  1893  McMUlan  applied 
to  the  court  to  have  the  state  made  a  defendant,  pursuant 
to  the  act  of  1885.  Such  motion  was  granted,  and  plaintiff 
excepted  thereto.  Such  proceedings  were  thereafter  had 
that  the  state  answered,  setting  forth  the  facts  respecting 
the  title  under  which  defendant  claimed  the  lands,  and 
pleaded,  in  abatement  of  the  action,  noncompliance  by 
plaintiff  with  the  law  requiring  deposit  of  the  amount  of 
unpaid  taxes  with  the  county  clerk  as  a  condition  precedent 
to  the  commencement  of  the  action.  Judgment  was  de- 
manded abating  the  action  on  that  ground,  and  for  costs 
and  disbursements.  The  case  was  tried  before  the  court. 
The  facts  were  found  in  defendants'  favor  as  set  forth  in  the 
plea  in  abatement.  Judgment  abating  the  action  was  or- 
dered, and  entered  accordingly.  Exceptions  were  duly  filed, 
and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Brown  cfe  Pradt, 
and  oral  argument  by  Neal  Brown.  They  argued,  inter  atia^ 
that  the  failure  of  the  plaintiff  to  pay  into  the  county  treas- 
ury the  taxes  assessed  on  the  land  sought  to  be  recovered 
since  the  tax  sale,  with  legal  charges,  required  by  ch.  278, 
Laws  of  1883,  as  a  condition  of  maintaining  his  action,  was 
matter  in  abatement,  and  the  original  defendant,  having 
simply  pleaded  a  general  denial,  could  not  avail  himself  of  it. 
Martin  v.  Pughy  23  Wis.  184;  Brown  Co,  v.  Van  StrcUeny  45 
id.  675;  Dutcher  v.  Butchery  39  id.  651;  Sanford  v.  Mo- 
Creadyy  28  id.  103;  Ewen  v.  C.  cfe  iT.  W.  R.  Co.  38  id.  613. 
By  failing  to  plead  it  in  abatement  he  waived  it.  Spain 
V.  Johnaouy  31  Ark.  314;  StiXe%  v.  Horn&Ty  21  Conn.  507; 
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YqtKb  AdifUr  t;.  Gregg's  Adrn'Xy  9  Tex.  85.  It  is  a  per- 
sonal plea,  and  defendant  cannot  avail  himself  of  the  plea 
put  in  by  the  state,  eight  years  after  the  suit  was  com- 
menced. Bowzey  v.  Redman^  40  Me.  336;  Savage  Mfg.  Co. 
V.  Arraai/rong^  17  id.  34;  Voae  v.  Manly ^  19  id.  331.  It  was 
waived  by  delay,  Conley  v.  Good^  1  111.  135 ;  Archer  v,  Claf- 
Ufij  31  id.  317;  HoUoway  v.  Freeman^  22  id.  197;  Pearce  v. 
Swa/n^  2  id.  266.  Ch.  278,  Laws  of  1883,  is  unjust  and  vio- 
lates the  constitutional  provision  securing  justice  to  all 
freely  and  without  purchase.  Conway  v.  Cahle^  37  111.  82; 
Cooley,  Taxation,  550,  552,  553;  Lasaitter  v.  Lee,  68  Ala.  287; 
Wilson  V.  McEenna,  52  111.  43;  Weller  v.  St.  Paul,  5  Minn. 
95;  Madland  v.  Berdandj  24  id.  372;  Green  v.  JBiddle,  8 
Wheat.  1;  Crowley  v.  ZfiUy^  74  Me.  49;  Straw  v.  Poor,  id. 
53.  The  burden  of  proof  is  upon  the  defendant  to  show 
that  the  taxes  the  plaintiff  is  required  to  pay  are  legal.  It 
is  unjust  to  require  him  to  pay  illegal  taxes.  Sart  v.  J3en- 
derson,  17  Mich.  219;  Sillslee  v.  StocUe,  44  id.  561.  The 
taxes  upon  the  lands  in  suit  were  illegal.  Ch.  278  is  also 
unconstitutional  in  that  it  deprives  the  plaintiff  of  a  valuable 
property  right,  viz.  the  interest  on  his  money  paid  into  the 
treasury.  In  re  Jaooba,  98  N.  Y.  98,  50  Am.  Eep.  636; 
People  ex  rel.  Manhattan  Sav.  Inst.  v.  Otis,  90  N.  Y.  48; 
Hare,  Am.  Const.  Law,  759 ;  JanesvilU  v.  Carpenter,  77  Wis. 
288;  Purnpelly  v.  Green  Bay  Co.  13  Wall.  166;  Button  v. 
Camden,  39  N.  J.  Law,  123,  23  Am.  Eep.  203.  Ch.  301, 
Laws  of  1885,  properly  construed,  would  not  allow  the 
-state  to  be  made  a  party  defendant  except  to  litigate  its  own 
rights.  By  ch.  74,  Laws  of  1889,  all  the  rights  acquired  by 
the  state  have  inured  to  its  grantees  and  it  has  no  further 
interest  in  the  matter.  United  States  v.  San  Jacinto  Tin  Co. 
125  U.  S.  273.  Having  no  real  interest  in  the  matter  it 
•could  only  join  in  the  right  of  the  original  defendant,  and 
if  he  has  lost  his  right  the  defense  must  fail.  United  States 
V.  Beehe,  127  U.  S.  338;  Curtner  v.  U.S.  149  id.  662.   If  the 
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state  is  but  a  nominal  party,  the  original  party  can  gain 
by  its  presence  no  greater  rights  than  it  would  otherwise 
have  had.  Ch.  301,  Laws  of  1885,  is  invalid  in  so  far  as  it 
attempts  to  bind  the  original  owner  by  the  record  of  the 
void  tax  deeds,  and  consequently  it  is  so  in  that  part  which 
allows  the  state  to  be  made  a  party,  which  is  clearly  de» 
pendent  thereon.  Warren  v.  Charlestown^  2  Gray,  84;  Conim. 
V.  Clapp^  5  id.  97;  Coram,,  v.  Pomeroy^  id.  486;  Slauson  v. 
Racine^  13  Wis.  398. 

For  the  respondents  there  was  a  brief  by  Siherthoniy  JSur- 
ley,  Eycm  cfe  Jones,  attorneys  for  McMUUm,  and  the  Attar" 
ney  Qeneraly  for  the  state,  and  oral  argument  by  T,  C.  Ryan 
and  W.  C.  Silverthom 

Marshall,  J.  There  are  several  questions  presented  on 
this  appeal  proper  for  consideration,  some  necessary  and 
some  not.  This  opinion  will  not  be  confined  strictly  to  those 
necessary. 

1.  It  is  contended  on  the  part  of  the  appellant  that  ch.  278, 
Laws  of  1883,  for  failure  to  comply  with  which  the  trial 
court  decided  that  the  action  was  prematurely  brought  and 
should  be  abated,  is  unconstitutional  and  void  under  art.  I, 
sec.  9,  which  provides  that  "  every  person  is  entitled  to  a 
certain  remedy  in  the  laws,  for  all  injuries  or  wrongs  which 
he  may  receive  in  his  person,  property,  or  character;  he 
ought  to  obtain  justice  freely  and  without  being  obliged  to 
purchase  it,  completely  and  without  denial,  promptly  and 
without  delay,  conformably  to  the  laws."  A  large  number 
of  decisions  are  brought  to  our  attention  from  other  states 
to  show  that  statutes  there  which  require  the  payment  of 
illegal  taxes  as  a  condition  precedent  to  the  right  to  institute 
an  action  to  avoid  taxes,  or  tax  deeds  based  thereon,  offend 
against  this  constitutional  safeguard ;  but  such  adjudications 
do  not  apply  here.  The  act  in  question  does  not  require  the 
former  owner  of  lands,  as  a  condition  for  bringing  an  action 
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to  void  an  illegal  tax  deed  based  thereon,  to  part  absolutely 
with  anything,  but  only  as  an  earnest  of  good  faith  that  he 
will  finally  abide  by  the  decision  of  the  court  respecting  the 
payment  of  legal  taxes  that  may  be  determined  to  be  equi- 
tably chargeable  to  the  lands  requires  the  deposit  mentioned 
in  the  act.  The  essential  principle  involved  has  been  re- 
peatedly challenged  in  this  court,  and  as  often  sustained. 
Flanders  v.  Merrimack^  48  "Wis.  567;  WaJceley  v.  NicholaSy 
16  Wis.  588;  Smith  v.  Smithj  19  Wis.  615;  Finney  v.  Aeker- 
many  21  Wis.  268;  Knight  v.  Barnes^  25  Wis.  352;  PhiUeo 
V.  UileBy  42  Wis.  527.  In  both  legal  and  equitable  actions, 
legislation  requiring  a  deposit  of  taxes,  void  simply  on  the 
ground  of  irregularities,  but  not  inequitable,  as  a  condition 
of  recovery,  has  been  sustained,  as  the  cases  referred  to 
abundantly  show.  In  Lombard  v.  Antioch  College^  60  Wis. 
459,  the  act  in  question  was  challenged,  the  contention 
being  made,  now  pressed  upon  the  attention  of  the  court, — 
i.  e.  that  the  requirement  to  deposit  taxes  equitably  charge- 
able to  land  as  a  condition  of  recovery  in  an  action  to  avoid 
a  tax  deed  based  thereon  cannot  be  extended  so  as  to  require 
the  deposit  of  taxes  on  lands  paid  by  the  tax-title  claimant 
as  a  condition  precedent  to  the  right  of  the  former  owner  to 
institute  an  action  to  avoid  such  tax  or  a  deed  based  thereon  \ 
and  in  respect  thereto  this  court  decided,  in  effect,  that 
ch.  278,  Laws  of  1883,  cannot  be  held  unconstitutional  be- 
cause it  requires  the  plaintiff  to  deposit  the  taxes  which  have 
been  paid  on  the  lands  by  the  party  claiming  the  same  as  a 
condition  of  his  right  to  maintain  an  action  to  avoid  a  tax 
title  based  thereon,  under  which  the  party  claims  who  has 
paid  such  taxes,  without  substantially  overruling  the  decis- 
ions of  this  court  holding  that  such  deposit  may  be  required 
after  the  action  has  been  brought,  as  a  condition  of  recovery^ 
and  that,  the  court  having  settled  the  question  that  the 
former  owner  who  brings  an  equitable  action  to  avoid  a  tax 
deed  for  mere  irregularities  in  tax  proceedings  must  tender 
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or  offer  to  pay  the  taxes  properly  due  upon  the  land,  on  ac- 
count of  which  the  tax  deed  was  issued,  as  a  condition  of 
recovery,  there  can  be  no  doubt  as  to  the  power  of  the  legis- 
lature to  apply  such  equitable  rule,  as  a  condition  of  the  right 
of  a  party  to  avail  himself  of  his  legal  right  of  action,  to  ac- 
complish the  same  object  sought  by  the  equitable  action. 
We  do  not  perceive  how  it  can  seriously  be  contended  but 
that  the  very  question  here  presented  was  passed  upon  in 
Lombard  v.  Antioch  College^  and  determined  against  appel- 
lant's contention.  No  new  light  is  shed  on  the  question  by 
the  briefs  of  counsel  or  the  study  which  we  have  been  able 
to  give  to  the  subject. 

2.  It  is  further  contended  by  the  appellant  that  the  de- 
posit required  by  the  act  of  1883,  being  a  mere  condition 
precedent  to  the  institution  of  the  action,  a  failure  to  com- 
ply therewith  could  only  be  taken  advantage  of  by  plea  in 
abatement,  and  that  defendant  McMillan  waived  such  con- 
dition by  failure  to  tender  such  plea.  Eespondents  insist 
that  failure  to  make  the  deposit  Avas  not  a  matter  in  abate- 
ment, but  in  bar;  therefore,  that  McMillan  could  insist  upon 
such  condition  under  his  general  denial. 

The  distinction  between  a  plea  in  abatement  and  a  plea 
in  bar  is  that  the  latter  goes  to  the  merits,  and,  if  in  accord- 
ance with  the  facts,  shows  that  the  plaintiff  cannot  maintain 
the  action  at  any  time,  while  the  former  sets  up  matter  only 
tending  to  suspend  the  suit  for  the  time  being,  without  pre- 
venting the  recommencement  of  the  same  at  some  future 
time  when  the  facts  relied  upon  for  such  suspension  no 
longer  exist.  Chitty,  PI.  (16th  Am.  ed.),  462.  The  mere  state- 
ment of  the  distinguishing  characteristic  between  a  plea  in 
abatement  and  a  plea  in  bar  sufficiently  shows  that  the  mat- 
ter in  controversy  was  in  abatement,  strictly  so  called.  It 
did  not  go  to  the  cause  of  action  at  all,  but  only  fixed  terms 
upon  which  the  remedy  to  enforce  the  cause  of  action  could 
be  made  available.   This  was  not  the  mere  premature  bring- 
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ing  of  an  action  which  may  be  taken  advantage  of  either 
by  plea  in  abatement  or  by  motion  for  a  nonsuit,  where  the 
defect  does  not  appear  upon  the  face  of  the  complaint,  under 
the  rule  referred  to  in  MiUeU  v.  Hayford^  1  Wis.  401,  citing 
1  Chitty,  PI.  453.  Such  rule  applies  only  where  the  matter 
is  such  that  it  goes  to  the  cause  of  action  or  to  the  jurisdic- 
tion of  the  court;  then  it  may  be  pleaded  either  in  bar  or 
in  abatement,  or  taken  advantage  of  by  motion  for  a  nonsuit. 
Benthall  v.  HiZdreth^  2  Gray,  288;  Nat  Bank  v.  Stanton^ 
116  Mass.  435;  FranJdin  Spri/ngs  Institution  v.  Reedy  125 
Mass.  365.  But  where  the  cause  of  action  is  complete, 
though  something  is  yet  to  be  done  as  a  condition  of  the 
right  to  enforce  such  cause  of  action,  the  nonperformance 
of  such  condition  is  held  to  be  a  matter  to  be  taken  advan- 
tage of  by  abatement  only,  and  must,  therefore,  be  pleaded 
specially,  or  it  is  waived.  Failure  to  keep  in  mind  this  dis- 
tinction between  matter  in  abatement  only  and  matter  which 
may  be  taken  advantage  of  either  in  abatement,  or  in  bar, 
or  by  way  of  motion  for  a  nonsuit,  is  likely  to  lead  one 
astray,  for,  without  such  distinction,  there  is  an  apparent 
conflict  in  the  authorities  respecting  how  the  objection  must 
be  raised.  For  instance,  the  general  doctrine  will  be  found 
laid  down  in  1  Ency.  of  PI.  &  Pr.  22,  to  the  eflfect  that  the 
objection  that  the  action  is  prematurely  brought  must  be 
raised  by  plea  in  abatement  unless  taken  by  demurrer  (cit- 
ing Collette  V.  Weed,  68  Wis.  428),  while  the  text  cited  from 
Chitty,  the  Massachusetts  cases  in  support  of  the  same,  and 
the  early  case  of  MUlett  v,  Ilayfordy  sujpray  in  this  court, 
to  which  may  be  added  Noonan  -y.  Bradley^  9  Wall.  394, 
state  apparently  a  contrary  doctrine,  but  all  are  in  harmony 
when  the  distinction  is  kept  in  mind  between  matter  going 
to  the  jurisdiction  of  the  court  or  to  the  cause  of  action 
itself,  and  matter  aflfectiug  the  remedy  by  way  of  qualifica- 
tion or  otherwise. 
There  does  not  appear  to  have  been  any  very  decided  ex- 
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pression  of  opinion  on  the  question  in  this  court  in  the 
earlier  cases.  In  Jaquish  v.  Ithaca^  36  Wis.  108,  the  action 
was  brought  against  a  town  without  having  first  presented 
the  claim  to  the  town  board  of  audit.  The  statute  provided 
for  such  presentation  as  a  condition  precedent  to  the  insti- 
tution of  the  action.  Failure  to  comply  with  such  condi- 
tion did  not  appear  upon  the  face  of  the  complaint,  and 
was  not  pleaded  in  abatement.  In  discussing  the  subject 
Mr.  Justice  Lyon  said:  It  only  goes  in  abatement  of  the 
action,  and  should  have  been  made  on  the  trial,  hy  a  mo- 
tion for  a  nonsuit  or  in  some  other  pi^oper  way,  "  Indeed, 
it  may  well  he  argued  that  this  matter  in  abatement  shovld 
have  been  pleaded^'^  —  citing  Gould,  PI.  ch.  5,  §  153,  to  the 
effect  that  all  matters  in  abatement,  if  not  pleaded,  are 
waived.  But  in  Shed  v.  Apphton,  49  Wis.  125,  the  charter 
of  the  city  required,  as  a  condition  precedent  to  the  bring- 
ing of  an  action  upon  any  claim  against  such  city,  the  pres- 
entation of  such  claim  to  the  common  council  for  allow- 
ance. The  action  was  brought  without  reference  to  such 
provision.  No  objection  was  taken  by  demurrer  or  plea  in 
abatement,  and  this  court  said  that  the  statute  prescribing 
the  conditions  upon  which  the  action  might  be  brought 
went  only  to  the  capacity  of  plaintiff  to  sue,  not  to  the 
jurisdiction  of  the  court  or  the  cause  of  action;  hence  the 
objection  could  only  be  taken  by  plea  in  abatement.  This 
was  followed  by  Collette  v.  Weed,  supra.  In  Hendy  v.  Souls 
(Dist.  of  Gal.),  Deady,  400,  the  precise  question  was  decided  in 
a  similar  case.  The  action  was  to  recover  taxes,  paid  to  the 
revenue  collector,  alleged  to  be  illegal.  The  United  States 
statute  governing  the  subject  (sec.  19,  Act  of  July  13,  1866, 
ch.  184),  provided  as  follows:  "  No  suit  shall  be  maintained  in 
any  court  for  the  recovery  of  any  tax  alleged  to  have  been 
erroneously  or  illegally  assessed  or  collected,  until  appeal 
shall  have  been  duly  made  to  the  commissioner  of  internal 
revenue."    The  action  was  brought  without  reference  to 
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sach  statute.  No  objection  was  taken  by  plea  in  abatement, 
or  by  demurrer.  The  court,  by  Deady,  J.,  said,  in  effect, 
that  such  statute  does  not  limit  the  jurisdiction  of  the  court, 
but  qualifies  the  right  of  plaintiff  to  maintain  his  action. 
The  right  of  action  exists  independent  of  the  statute,  and 
the  objection  that  the  prescribed  condition  was  not  per- 
formed, which  qualifies  the  remedy  by  suit  to  recover  the 
tax  wrongfully  collected,  could  only  be  taken  advantage  of 
by  plea  in  abatement. 

From  the  foregoing  we  conclude  that  the  condition  pre- 
«cribed  by  ch.  278,  Laws  of  1883,  precedent  to  the  commence- 
ment of  a  suit  by  the  former  owner  of  lands,  to  avoid  a  tax 
deed  thereon,  did  not  affect  an  existing  cause  of  action  to  void 
such  deed,  or  go  to  the  jurisdiction  of  the  court  to  entertain 
such  cause  of  action,  but  qualified  or  restrained  an  existing 
right  to  the  remedy  to  enforce  such  cause  of  action ;  hence, 
the  nonperformance  of  such  condition  could  only  be  taken  ad- 
vantage of  by  demurrer,  if  such  failure  appeared  upon  the 
face  of  the  complaint,  and,  if  not,  as  in  this  case,  by  plea  in 
abatement.  No  such  plea  having  been  interposed  by  de- 
fendant McMiUan,  the  benefit  of  such  statutory  restraint 
upon  the  remedy  was  effectually  waived  and  lost  for  all  the 
purposes  of  the  action  unless  in  effect  restored  by  the  bring- 
ing in  of  the  state  as  a  defendant. 

3.  The  next  important  question  is.  Was  the  state  properly 
brought  in  as  a  defendant  and  permitted  to  plead,  in  abate- 
ment of  the  action,  nonperformance  of  the  condition  pre- 
<3edent  to  the  institution  or  maintenance  thereof  prescribed 
by  the  act  of  1883?  The  state  conveyed  these  lands,  and 
received  its  grantee's  money  therefor.  Its  conveyance  pur- 
ported to  pass  the  title  to  such  grantee.  It  was  under  some 
obligation,  the  nature  of  which  it  is  not  necessary  here  to  de- 
termine, to  make  such  title  good  or  refund  the  money  paid 
therefor.  As  the  learned  circuit  judge  said,  it  was  also 
interested  in  enforcing  collection  of  the  public  revenues. 
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These  conditions,  obvionslj,  in  the  judgment  of  the  legisla- 
ture, were  sufficient  to  warrant  the  passing  of  the  act  of  1885, 
authorizing  the  state  to  be  made  a  party  for  the  purpose 
of  protecting  the  interests  of  the  person  claiming  title  under 
its  conveyance,  and  in  that  way  of  protecting  its  own  inter- 
ests. We  fail  to  see  wherein  such  act  contravenes  any  con- 
stitutional right  of  the  plaintiff.  He  failed  to  comply  with 
the  conditions  of  the  act  of  1883,  after  the  passage  of  the 
act  of  1885,  before  the  plea  in  abatement  was  filed  by  the 
state.  That  was  a  matter  of  his  own  choosing.  The  act  ex- 
pressly provides  for  making  the  state  a  party  defendant  in 
actions  pending  at  the  time  of  its  passage,  and  obviously  to 
subserve  the  purposes  of  the  law,  heretofore  stated.  Now, 
to  say  that  it  was  error  to  allow  the  state  to  come  in,  pur- 
suant to  such  act,  and  interpose  the  plea  in  abatement,  is, 
in  effect,  to  nullify  such  act.  We  find  nothing  in  ch.  74, 
Laws  of  1889,  to  change  the  relation  of  the  state  to  the  sub- 
ject in  this  action.  It  provided  that  all  titles  obtained  by 
the  state,  pursuant  to  the  law  of  1885,  to  lands  circumstanced 
as  those  here  in  suit,  should  vest  in  the  grantees  of  the  state 
or  those  claiming  under  such  grantees.  The  purpose  of  the 
deed  taken  under  the  act  of  1885  being  obviously,  as  before 
stated,  to  strengthen  the  title  of  the  grantees  of  the  state 
so  far  as  relates  to  lands  theretofore  sold,  its  interest  in 
maintaining  the  title  of  such  grantees  was  just  the  same 
after  the  act  of  1889  as  before.  No  reason  is  perceived  why 
such  act  can  cut  any  figure  in  the  matter. 

It  follows,  from  the  foregoing,  that  the  state  was  properly 
made  a  party  defendant,  that  its  plea  of  abatement  was 
properly  sustained  by  the  trial  court,  and  that  the  judgment 
in  abatement  of  the  action  was  properly  rendered. 

By  the  CowH. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Danibls,  Appellant,  vs.  Smith,  Administrator,  Respondent* 

March  22 — April  7, 1897. 

Appeal:  Finding  sustained. 

Upon  appeal  from  a  judgment  of  the  circuit  court  disallowing  claims 
against  an  estate,  if  the  findings  of  the  court  are  fairly  supported 
by  the  evidence  such  judgment  will  be  affirmed  where,  though 
the  evidence  on  the  part  of  the  claimant  is  not  specifically  con- 
tradicted by  any  witness,  it  is  rendered  inherently  improbable  by 
other  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  Chas.  V.  Babdeen,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  John  Livermorej 
attorney,  and  Bump^  Kreutzer  db  Rosenierry  and  G.  F.  El- 
dred^  of  counsel,  and  oral  argument  by  Mr.  Eldred. 

For  the  respondent  there  were  separate  briefs  by  Brown 
c6  Pradt^  attorneys,  and  Silverthom^  Hurley,  Ryan  dk  JoneSj 
of  counsel,  and  oral  argument  by  Neal  Brown. 

WmsLow,  J.  The  appellant  filed  two  claims  against  the 
estate  of  his  deceased  brother,  Morgan  6.  Daniels,  one  for 
$10,271.21,  claimed  to  be  due  upon  an  account  stated,  and 
one  for  $600.61,  claimed  to  be  due  upon  open  account.  Upon 
trial  in  the  county  court,  the  first  claim  was  disallowed,  and, 
on  the  second,  $480.16  was  allowed.  Upon  appeal  to  the 
circuit  court,  the  action  was  tried  by  the  court,  and  findings 
were  made  to  the  effect  that  neither  claim  was  proven  to  be 
just,  and  both  were  disallowed. 

The  appellant  claims  that  these  findings  are  against  the 
clear  preponderance  of  the  evidence.  We  have  examined 
the  evidence  and  the  opinion  of  the  trial  judge,  and  we  think 
the  evidence  fairly  supports  the  findings.  While  it  is  true 
that  there  is  evidence  on  the  part  of  the  claimant  which  is 
not  specifically  contradicted  by  any  witness,  it  is  also  true 
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that  there  are  many  facts  in  evidence  rendering  the  evi- 
dence of  these  witnesses  inherently  improbable  and  incred- 
ible. Such  facts  may  undoubtedly  be  controlling,  even  in 
the  absence  of  specific  denial  or  contradiction.  They  were  so 
regarded  by  the  trial  judge  in  the  case,  and  apparently  with 
good  reason. 

By  the  Court. —  Judgment  affirmed. 


95 
116 
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MoMahok,  Respondent,  vs.  Eau  Claike  Watbr  Wobks  Com- 
pany, Appellant. 

March  83  —  April  7, 1897. 

Damages:  Cross-eaxtminaHon:  Remarks  by  court:  Waiver  of  written 

charge, 

1.  In  an  action  for  a  personal  injury  caused  by  negligence,  a  verdict 

for  $5,000  damages  is  held  not  excessive,  where  there  was  evidence 
that  the  plaintiff  was  suffering  from  paresis  as  a  result  of  the  in- 
jury. 

2.  Parties  should  be  liberally  indulged  in  the  exercise  of  the  right  to 

cross^xamine  witnesses,  so  long  as  anything  of  value  is  likely  to  be 
brought  out;  but  the  court  has  a  large  discretion  in  the  matter, 
and  its  exercise  thereof  to  shut  out  unnecessary  and  useless  ques- 
tions will  not  be  held  error,  where  no  substantial  rights  of  the  ap- 
pellant appear  to  have  been  prejudiced  thereby. 

S.  A  judgment  will  not  be  disturbed  because  of  remarks  made  by  the 
court  to  counsel,  during  the  trial,  relative  to  his  mode  of  cross- 
examining  witnesses  or  the  unnecessary  repetition  of  questions, 
where  it  does  not  affirmatively  appear  that  the  appellant  was  prej- 
udiced thereby. 

4  If,  when  a  jury  returns  into  court  for  further  instructions,  the  ste- 
nographer is  absent,  but  one  of  defendant's  counsel  is  present,  and 
he  keeps  silent  when  the  court  remarks  that  instructions  cannot 
be  given  in  the  absence  of  the  stenographer  without  the  consent 
of  parties,  his  silence  must  be  deemed  to  be  consent,  and  a  waiver 
of  the  necessity  of  a  written  charge. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county :  W.  F.  Bailey,  Circuit  Judge.     Affirmed. 
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The  defendant  owned  a  system  of  waterworks  in  the  city 
of  Eau  Claire,  with  the  usual  system  of  pipes  along  the  city 
streets.  At  one  place  in  the  street  called  Galloway  street 
the  Eau  Claire  river,  at  a  time  of  freshet,  had  washed  out  a 
part  of  the  street  and  uncovered  the  defendant's  water  pipe. 
While  the  defendant  was  repairing  and  relaying  its  pipes, 
and  before  it  had  completely  filled  the  gully  made  by  the 
freshet  and  the  excavations  made  for  relaying  its  pipe,  a  fire 
occurred  in  the  nighttime.  The  plaintiff  was  a  fireman. 
He  rode  to  the  fire  on  the  I^ose  cart,  as  was  the  usual  means 
of  getting  to  fires.  While  being  driven  rapidly  along  Ghil- 
loway  street,  towards  the  fire,  the  horses  stumbled  in  the 
sand  thrown  up  in  making  the  excavation.  The  plaintiff 
was  thrown  off  the  hose  cart,  and  against  the  side  of  the 
excavation,  and  injured.  The  negligence  claimed  was  the 
failure  to  place  sufficient  barriers  about  the  excavation  to 
warn  persons  upon  the  street  and  prevent  approach  to  it. 
There  was  a  general  verdict  for  the  plaintiff  for  $6,000.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  given 
for  the  plaintiff  upon  the  verdict,  from  which  the  defendant 
appeals. 

H.  S.  Rayden^  for  the  appellant. 

T.  F.  Frawley,  for  the  respondent, 

Newhak,  J.  Six  alleged  errors  are  discussed  in  the  ap- 
pellant's brief, —  one  relating  to  the  amount  of  damages 
found  by  the  verdict;  five  relating  to  matters  of  practice 
arising  upon  the  trial. 

1.  Are  the  damages  excessive?  The  damages  assessed  by 
the  jury  are  large,  disproportionate  to  the  apparent  serious- 
ness of  the  injury.  Yet  there  is  much  testimony  of  phy- 
sicians tending  to  show  that  the  real  injury  is  much  more 
serious  than  is  apparent  by  simple  observation.  Such  testi- 
mony tends  to  show  that  the  plaintiff's  injuries  are  to  the 
nervous  system,  to  the  brain  and  spinal  cord;  that  they  have 
Vol.  95— 41 
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caused  paresis  or  progressive  paralysis,  which  is  incurable. 
It  is  impossible,  under  this  evidence,  to  say  that  the  dam- 
ages are  excessiv^e. 

2.  Was  it  error  to  forbid  further  cross-examination  of  the 
plaintiff?  The  right  of  cross-examination  is  an  important 
one.  It  may  aid  greatly  in  eliciting  the  truth,  and  in  giving 
proper  estimation  of  the  weight  and  value  of  testimony. 
It  should  be  indulged  by  the  court  liberally,  so  long  as  it 
seems  to  promise  to  lead  to  the  discovery  of  truth  or  the 
elucidation  of  the  matter  under  investigation.  But  it  is  a  right 
which  is  liable  to  be  abused,  either  through  the  overzeal  of 
the  cross-examiner  or  the  natural  excitement  of  the  trial. 
So  it  must  be  subject  to  the  control  and  discretion  of  the 
trial  judge.  When  the  indulgence  of  counsel  in  profitless 
cross<examination  goes  so  far  as  to  become  an  obstruction 
to  the  further  progress  of  the  trial,  it  may  become  necessary 
for  the  trial  court  to  intervene  in  order  to  prevent  the  frus- 
tration of  the  trial.  A  large  measure  of  discretion  must  be 
permitted  to  the  trial  judge  in  this  behalf,  else  the  time  of 
the  court  may  be  squandered,  and  the  rights  of  litigants 
frittered  away,  by  vain  repetitions  and  irrelevant  investiga- 
tions. The  particular  matter  on  which  the  counsel  was 
pressing  the  witness  when  the  court  intervened  was  the 
question :  "  How  far  from  the  edge  of  the  ditch  was  the  front 
wheel, — the  north  front  wheel  ? "  The  witness  had  explained 
that,  owing  to  the  darkness  and  the  confusion  and  the  {)ain 
of  his  injury,  he  had  taken  little  notice  of  the  situation. 
He  answered  the  question :  "  I  don't  know."  It  was  imme- 
diately followed  by  this:  "According  to  your  best  recollec- 
tion, how  far  was  it?"  The  court  then  intervened  with  a 
remark  to  the  effect' that  it  was  too  unimportant  to  spend 
time  upon  every  trivial  detail,  especially  as  the  witness  had 
already  explained  that  he  had  no  clear  recollection  of  the 
matter.  The  counsel  excepted  to  the  remark  of  the  court, 
and  proceeded  with  the  cross-examination.    It  is  not  evi- 


Digitized  by 


Google 


Wis.]  JANUAET  TERM,  1897.  643 

McMahon  vs.  Eau  Claire  Water  Works  Co. 

dent  that  counsel  was  denied  the  privilege  of  any  cross- 
examination  which  had  a  reasonable  promise  of  benefit  to 
his  client.  The  matter  out  of  which  the  incident  arose  was 
of  little  relevance  and  trifling  importance,  and  its  pursait 
promised  nothing  of  value.    It  was  no  error. 

3.  Were  the  remarks  addressed  to  counsel  by  the  court 
error?  The  court,  several  times  during  the  trial,  addressed 
to  the  counsel  impatient  and  caustic  remarks,  in  criticism 
of  his  method  of  the  cross-examination  of  witnesses,  and  the 
waste  of  time  produced  by  it.  After  the  witness  James 
Looby,  who  was  the  driver  of  the  hose  cart  on  the  occasion 
of  the  accident,  had  been  examined  in  chief,  and  before  the 
commencement  of  his  cros^examination,  the  judge  said  to 
the  defendant's  counsel^  "  All  you  can  go  into  with  this  wit- 
ness on  cross-examination  is  as  to  the  manner  in  which  he 
drove;"  and  during  the  cross-examination  said  to  defend- 
ant's counsel:  "I  will  not  allow  you  to  take  advantage,  and 
make  the  plaintiflPs  witness  your  witness;  when  your  turn 
comes  you  may  call  him."  And  during  the  cross-exami- 
nation the  court  said  to  defendant's  counsel:  ^^It  doesn't 
seem  to  me  we  ought  to  take  up  the  time  with  these  ques- 
tions which  are  mathematically  determined.  You  have  your 
map  here.  It  has  been  measured,  and  the  mere  estimate  of 
a  witness  that  hasn't  measured  it  will  go  for  naught  when 
you  demonstrate  it  to  a  mathematical  certainty.  I  wouldn't 
take  up  the  time,  but  he  may  answer."  And  at  another  tinie 
during  the  cross-examination  the  court  stated  to  defendant's 
counsel,  referring  to  the  cross-examination:  "  Now,  I  guegs. 
we  will  shut  off.  I  want  to  tell  you,  life  is  too  short. 
Simply  because  the  court  has  ruled  against  you  on  this  ques- 
tion, if  you  seek  to  prolong  it  and  annoy  the  court  and  take 
up  time,  you  won't  make  any  progress.  I  refuse  to  allow 
the  cross-examination  to  proceed  any  further."  Defendant's 
.counsel  then  stated:  "We  desire  to  examine  him  on  the 
depth  of  the  ditch  at  the  place  where  plaintiff  was  first  seen 
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by  the  witness."  By  the  court:  "He  has  stated  that."  By 
defendant' s  counsel :  "  I  do  not  think  he  has."  By  the  court : 
"  Well,  if  he  has  not,  I  will  exclude  it  now."  Defendant's 
counsel  then  took  an  exception,  and  the  court  stated :  "  I  am 
going  to  stop  these  long,  useless  cross-examinations."  De- 
fendant's counsel  took  an  exception  to  such  remark,  and  the 
court  then  further  stated:  "  Mr.  Hayden,  as  I  have  told  you 
before,  if  you  had  more  discretion  and  less  assurance  you 
would  get  better  results," — to  which  remark  defendant's 
counsel  took  exception.  And  during  the  cross-examination 
of  the  plaintiff  the  defendant's  counsel  asked  plaintiflf  in  re- 
gard to  the  relative  situation  of  the  hose  cart  with  the  ditch, 
and  the  court  stated  to  defendant's  counsel:  "I  don't  want 
to  be  constantly  ruling  upon  these  matters;  but  it  is  abso- 
lutely unimportant  to  spend  fifteen  or  twenty  minutes  upon 
every  little  technical  detail  of  that  transaction  that  does  not 
bear  upon  the  main  question.  It  is  taking  up  unnecessary 
time,  and  I  don't  think  it  accomplishes  any  good  purpose. 
The  witness  has  already  told  you  that  he  has  no  distinct 
recollection  upon  the  question.  What  is  the  use  of  asking 
him  any  further  alA>ut  it?  That  precludes  any  further  ques- 
tioning. If  he  has  no  distinct  recollection,  if  he  should  make 
a  statement  under  the  pressure  of  cross-examination,  that  it 
was  probably  such  a  distance,  the  testimony  would  not 
amount  to  anything," — which  remarks  were  excepted  to  by 
the  defendant. 

It  is  claimed  that  these  remarks,  under  the  circumstances 
in  which  they  were  made,  were  prejudicial  to  the  defend- 
ant's case  and  were  error.  It  would,  perhaps,  be  asking  too 
much  of  human  nature  to  expect  the  trial  judge  to  be  always 
equable  and  bland  under  the  irritating  infliction  of  long 
drawn  out  cross^xaminations  upon  trivial  details,  with  un- 
ending iteration,  especially  when  the  judge  feels  that  it  is, 
in  part,  for  the  purpose  to  "  annoy  the  court  and  to  take  up 
time."  One  who  has  not  endured  such  inflictions  will  scarcely 
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appreciate  the  exasperation  of  it.  No  doubt  this  feeling 
may  be  produced  by  a  cross-examination  conducted  in  entire 
good  faith,  but  with  too  little  wise  discretion.  Somewhat 
must  be  conceded  to  the  trial  judge  if  his  remarks  are  a  little 
fervid  and  tinged  with  some  slight  modicum  of  sarcasm.  It 
is  not  impossible  that  these  remarks  of  the  judge  may  have 
had  an  influence  prejudicial  to  the  defendant's  case.  But 
the  burden  is  on  the  party  who  alleges  error  to  establish  it 
clearly.  Evidently  the  remarks  were  not  entirely  unpro- 
voked. It  cannot  be  known,  here,  how  much  of  such  prej- 
udice as  may  have  been  excited  was  due  to  the  indiscreet 
conduct  of  counsel.  The  judgment  cannot  be  disturbed  on 
this  ground. 

4.  The  jury  returned  to  the  court  room  for  further  in- 
structions, which  were  given  orally,  in  the  absence  of  the 
stenographer  and  of  the  defendant's  leading  counsel.  One 
of  the  defendant's  attorneys,  however,  was  present.  The 
court  remarked  that  instructions  could  not  be  given  in  the 
absence  of  the  stenographer  without  the  consent  of  the  par- 
ties. Defendant's  attorney  was  silent.  No  doubt,  in  such 
circumstances,  such  silence  should  be  deemed  to  be  consent. 
It  was  a  mere  matter  of  practice.  Consent  waived  the  ne- 
cessity for  a  written  charge. 

5.  The  court  intervened  about  the  cross-examination  of 
the  witness  Looby.  Perhaps  what  has  been  already  said 
suflSciently  exhibits  the  force  of  this  exception.  The  cross- 
examination  seems  to  have  been  needlessly  and  exasperat- 
ingly  attenuated  and  long  drawn  out.  The  court  might 
well  enforce  the  rule  which  confines  the  cross-examination 
to  matters  shown  in  the  examination  in  chief. 

6.  The  plaintiff,  as  a  witness,  was  permitted  to  testify  that 
all  the  statements  which  he  had  made  to  his  physicians  were 
true,  under  objection.  The  subject  was  pursued  no  further. 
It  was  not  shown,  nor  attempted  to  be,  what  statements  he 
had  made  to  the  physicians.    Nor  did  they  testify  to  sub- 
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jective  symptoms.     If  error,  it  was  harmless  error.    No 
error  is  found  which  requires  a  reversal  of  the  jadgment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Lbokabd,  Bespondent,  vs.  Whitookb  and  another,  Beceiyers, 

Appellants. 

March  £3 — April  7, 1897. 

Carriers  of  live  stock:  LiabUiiyfor  defective  cars. 

It  is  the  absolute  duty  of  a  railroad  company  as  a  carrier  of  live  stock 
to  furnish  cars  which  «re  suitable  therefor,  on  reasonable  notice 
from  a  shipper.  If  a  car  is  furnished  which  is  unsuitable,  having 
defects  whioh  are  not  obvious  nor  such  as  an  ordinary  person  would 
be  likely  to  discover  by  inspection,  yet  which  would  be  discovered 
by  a  reasonably  careful  inspection  by  an  experienced  person,  the 
carrier  will  not  be  relieved  from  liability  for  an  injury  to  an  ani- 
mal shipped  in  such  car,  arising  from  its  defects  and  the  failure 
of  the  carrier  to  exercise  ordinary  care  in  respect  to  its  suitable- 
ness, by  the  fact  that  the  shipper  examined  and  accepted  such  car, 
unless  he  did  so  with  full  knowledge  of  it>s  defects;  nor  wiU  an 
agreement  by  the  shipper  to  assume  the  risk  of  such  an  animal  in- 
juring itself  during  the  shipment,  caused  by  a  want  of  ordinary 
care  on  the  part  of  the  carrier,  and  also  all  risk  of  insecurity  in  the 
floor  of  the  car,  relieve  the  carrier,  such  a  contract  being  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Claire 
county :  W.  F.  Bailey,  Circuit  Judge.    Affirmed. 

This  was  an  action  to  recover  damages  for  injuries  to  a 
horse  shipped  over  defendants'  road.  Plaintiflf  applied  to 
defendants'  station  agent  for  a  car  in  which  to  transport  his 
horses  from  Portage  to  Glidden,  this  state.  Such  agent 
designated  a  car  for  such  purpose.  Just  what  took  place 
between  the  plaintiff  and  the  agent  respecting  the  car  does 
not  definitely  appear,  but  the  evidence  tends  to  show  that 
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the  former  was  requested  to  examine  the  car,  and  see  if  it 
was  safe  for  his  purpose,  and  that  thereupon  he  made  an  ex- 
amination, to  see  if  there  were  any  holes  in  the  floor,  or 
projecting  nails,  and  to  see  that  the  doors  were  secure,  and 
that,  not  observing  any  defects  in  that  regard,  he  accepted 
the  oar,  and  placed  his  stock  therein.  In  the  course  of  the 
shipment,  one  of  the  horses  broke  through  the  floor  and 
'  was  injured.  It  was  claimed  by  plaintiff  that  such  breaking 
happened  by  reason  of  the  floor  being  defective,  and  on  de- 
fendants' part  it  was  claimed  that  such  breaking  was  caused 
by  the  viciousness  of  the  animal.  It  was  also  claimed  as  a 
defense  that  the  shipment  was  made  under  a  written  con- 
tract, by  which,  among  other  things,  it  was  agreed  that,  in 
consideration  of  reduced  rates,  plaintiff  should  assume  the 
risk  of  the  horse  injuring  himself  during  the  shipment,  caused 
by  want  of  ordinary  care  on  defendants'  part;  also,  that  it 
contained  an  agreement  that  plaintiff  would,  among  other 
things,  assume  all  risk  of  insecurity  in  the  floor  of  the  car. 
The  jury  found  in  favor  of  the  plaintiff,  and  assessed  his 
damages  at  $100.  Judgment  was  rendered  accordingly,  and, 
such  proceedings  having  been  duly  taken  before  judgment 
as  were  necessary  to  preserve  defendants'  exceptions  for  re- 
view, this  appeal  was  taken  from  such  judgment. 

For  the  appellants  there  was  a  brief  by  Howard  Morris 
and  Thomas  H.  OiUy  and  oral  argument  by  Mr.  GUI.  They 
argued  that  the  plaintiff  was  bound  by  his  contract  by 
which  he  took  on  himself  the  risk  of  inspection,  and  re- 
leased the  defendants  from  all  damages  except  for  gross 
negligence  or  wilfulness.  Such  contracts  are  valid.  Ahrama 
<o.  Jf.,  Z.  8.  dk  W.  R.  Co.  87  Wis.  485;  lU.  Cent  R,  Co.  v. 
SaU,  68  m.  409;  Harru  v.  N.  J.  R.  Co.  20  K  Y.  232;  Chi- 
coffo  dk  N.  W.  R.  Co.  V.  Van  Bresar^  22  Wis.  512;  WiUon  v. 
JV.  T.  C.  (6  H.  R.  R.  Co.  27  Hun,  149;  East  Term.,  V.  <&  G. 
R.  Co.  V.  Johnston,  76  Ala.  696.  The  plaintiff  was  guilty 
of  contributory  negligence  in  not  taking  precautions  against 
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dangers  arising  from  sharp  calks  on  such  a  heavy,  nervous^ 
uneasy  horse.    Evans  v.  FUchhurg  JR.  Co.  Ill  Mass.  142. 

C.  T.  Bundy^  for  the  respondent,  to  the  point  that  the  car- 
rier could  not  by  contract  avoid  liability  for  a  loss  occa- 
sioned by  its  negligence  or  failure  to  perform  duties  incident 
to  its  employment,  cited  WeUh  v.  P.,  Ft  W,  cfe  C.  H.  Co, 
10  Ohio  St.  65;  Railroad  Co.  v.  Lockwood,  17  Wall.  877; 
Ahrama  v.  M.,  L.  8.  <&  W.  B.  Co.  87  Wis.  485. 

Mabshall,  J*.  The  court  admitted  evidence  respecting  the 
inspection  which  plaintiff  made  of  the  car  before  loading. 
This  was  objected  to  by  defendants'  counsel,  on  the  ground 
that  the  written  contract  required  plaintiff  to  inspect  th& 
car,  and  to  assume  the  risk  of  defects  in  the  floor,  if  there 
were  any.  This  involves  the  question,  whether  the  stip- 
ulation by  which  the  plaintiff,  in  form,  assumed  the  risk  of 
defects  in  the  car,  is  valid  and  binding  upon  him.  There  is 
some  conflict  of  authority,  more  apparent  than  real,  respect- 
ing the  validity  of  such  stipulations;  but  the  real  principle 
involved  has  been  settled  in  this  court,  and  is  not  open  to 
review.  Eailroads  are  common  carriers  of  live  stock,  with 
the  attendant  common-law  duties  and  liabilities  respecting 
carriage  of  property  generally  by  such  carriers,  subject  to 
some  restrictions  and  liabilities  arising  out  of  the  instincts,, 
habits,  propensities,  wants,  necessities,  vices,  or  locomotion 
of  the  animals.  Ayrea  v.  C.  db  N.  W.  R.  Co.  71  Wis.  372; 
Alrama  v.  Jf.,  L.  8.  <&  W.  R.  Co.  87  Wis.  485.  Such  duties 
and  responsibilities  require  railroad  companies  to  furnish 
suitable  cars  for  the  transportation  of  live  stock  on  reason* 
able  notice  so  to  do,  and  render  such  companies  responsible 
for  damages  for.  negligence  in  that  regard.  Contracts  ex- 
empting such  companies  from  the  consequences  of  such  neg- 
ligence are  void.  Ahrams  v.  Jf.,  Z.  8.  dk  W.  R.  Co.y  supra;- 
Loeser  v.  C,  Jf.^cfe  8t.  P.  R.  Co.  94  Wis.  571. 

Why  the  stipulation  in  the  written  contract  in  question,  re- 
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quiring  plaintiff  to  examine  the  car,  and  assume  the  risk  of 
its  suitableness,  does  not  come  within  the  condemnation  of 
the  foregoing,  is  not  perceived.  Numerous  authorities  are 
cited  by  counsel  for  defendants  to  support  the  contention  that 
a  shipper  may  assume  the  responsibility  of  the  suitableness 
of  a  car  furnished  for  his  use,  but  a  careful  examination  of 
the  same  shows  that  they  are  not  applicable  to  the  facts  of 
this  case.  lU.  Cent  R.  Go.  v.  Bally  58  111.  409,  was  a  case 
where  the  shipper  refused  to  use  the  defendant's  oar  and  fur- 
nished one  belonging  to  another  road.  The  exemption  from 
liability  was  placed  on  the  ground  that  the  defendant  did 
not  furnish  the  car,  or  agree  to,  but  only  to  haul  it  over  the 
road;  hence  the  defect  complained  of  was  not  one  contracted 
against  by  the  company.  In  Squire  v.  If.  Y.  C.  R.  Go.  98 
Mass.  239,  damages  from  suffocation  and  overloading  were 
stipulated  against;  and  the  court  held  the  stipulation  valid, 
the  fact  being  that  the  plaintiff's  agent  caused  the  stock  to* 
be  loaded  as  they  were,  and  observed  the  overloading  and 
want  of  proper  ventilation  of  the  car  before  the  transit  com- 
menced, and,  in  effect,  agreed  to  have  such  transit  commence 
and  continue  nevertheless.  In  East  Term.^  V.  dk  O.  R.  Co.  v. 
JohneioTiy  75  Ala.  596,  the  stipulation  was  against  damages 
from  dangers  known  to  and  acquiesced  in  by  the  shipper,, 
that  had  nothing  to  do  with  the  suitableness  of  the  car  or 
the  management  of  it.  The  court  in  effect  held  that  the 
duty  to  furnish  suitable  cars  was  absolute,  and  that  contracts 
limiting  the  common-law  responsibilities  for  loss  or  injury 
caused  by  the  carrier,  or  by  its  own  negligence,  are  void. 
To  the  same  effect  are  Mitchell  v.  Oa.  R.  Co.  68  Ga.  644,  and 
Harris  v.  N.  I.  R.  Co.  20  N.  Y.  232.  In  the  latter  case  the 
shipper  selected  the  car.  Nevertheless,  the  defendant  was 
held  liable,  the  evidence  not  showing  that  the  shipper  had 
actual  notice  of  the  defects  that  caused  the  injury.  The 
court  held,  in  effect,  that  the  defendant  was  responsible  for 
the  suitableness  of  the  car,  and  that  it  was  the  duty  of  ita 
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agent  to  examine  the  car,  and  to  call  the  shipper's  attention 
to  all  defects  which  a  reasonably  careful  inspection  by  a  com- 
petent person  in  that  line  of  work  would  disclose;  that,  un- 
less such  defects  were  open  and  obvious,  a  failure  of  the 
agent  so  to  do  was  the  failure  of  the  company,  and  consti- 
tuted actionable  negligence,  for  which  a  recovery  could  be 
had,  notwithstanding  the  inspection  and  acceptance  of  the 
car  by  the  plaintiff.  Numerous  other  cases  may  be  cited  to 
the  same  effect.  They  are  in  entire  harmony  with  Gdlves' 
tony  H.  cfe  S.  A.  R.  Co.  v.  SUegman  (Tex.  Civ.  App.),  23  S.  W. 
Rep.  298;  Gulfy  C.  cfe  S.  F.  R.  Co.  v.  Trawich,  80  Tex.  270; 
and  Hunt  v.  Nutt  (Tex.  Civ.  App.),  27  S.  W.  Rep.  1031,  which 
distinctly  hold  that  a  railway  company  cannot  by  contract 
avoid  the  consequences  of  its  negligence,  and  cannot  release 
itself  from  the  responsibility  of  furnishing  suitable  cars,  by 
stipulating  that  the  risks  of  defects  shall  be  assumed  by  the 
shipper. 

From  the  foregoing  we  deduce  the  following:  It  is  the 
duty  of  a  railroad  company,  as  a  common  carrier  of  live 
stock,  to  furnish  suitable  cars  therefor,  on  reasonable  notice 
so  to  do  from  a  person  desiring  to  transport  such  stock  over 
its  road;  that  this  duty  is  absolute,  and  a  contract  exempt- 
ing it  from  liability  for  damages  arising  from  nnsuitableness 
of  cars  so  furnished,  attributable  to  a  failure  on  its  part  to 
exercise  ordinary  care,  is  void ;  that  if  a  car  be  furnished 
having  defects  rendering  it  unsuitable,  which  defects  are  not 
obvious  or  such  as  may  be  presumed  that  an  inspection  by 
an  ordinary  person  will  bring  to  his  knowledge,  and  yet  are 
such  that  a  reasonably  careful  inspection  by  a  person  expe- 
rienced in  such  business  will  lead  to  their  discovery,  an  in- 
spection and  acceptance  of  the  car  by  the  shipper  will  not 
save  the  carrier  harmless  from  damages  caused  by  such  de- 
fects, unless  it  be  shown  that  they  were  actually  pointed  out 
to  the  shipper,  and  that  he  accepted  the  car  with  full  knowl- 
edge of  their  existence. 
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The  foregoing  conclusion  renders  it  unnecessary  to  con- 
sider other  questions  presented  on  the  appeal.  They  fall 
with  the  contention  that  plaintiff  was  bound  by  his  accept- 
ance of  the  car,  pursuant  to  the  contract  of  carriage.  The 
jury  found,  under  proper  instructions,  that  the  car  was  un- 
suitable, and  that  a  reasonably  careful  examination  of  the 
same  would  have  brought  the  defects  to  the  attention  of  the 
company.  Such  defects  were  not  obvious  or  of  such  a  char- 
acter that  they  would  ordinarily  be  discovered  by  an  inspec- 
tion by  an  inexperienced  person.  The  station  agent  was  the 
instrumentality  selected  by  the  company  to  designate  the 
oar  for  plaintiff's  use;  hence  it  was  his  duty  to  see  that  it 
was  suitable  for  such  use.  The  charge  of  the  learned  circuit  - 
judge,  to  the  effect  that  it  was  the  duty  of  the  agent  to  in- 
spect the  car,  and  to  discover  all  the  defects  which  a  proper 
inspection  would  disclose,  and  that  his  neglect  so  to  do  was 
the  negligence  of  the  company,  was  proper. 

No  other  question  presented  by  the  appeal  appears  to  re- 
quire special  notice. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Geilf(78s,  Assignee,  Eespondent,  vs.  Cobbioan  and  another,    95       661 
imp.  Appellants.  "^Z-mn 

48U^658n 
December  16, 1896 — April  SO,  1897.  50  ULi  285n 

Sale  of  chattels:  "Warehouse  receipts:  **  Constructive  possession:  Fraudu- 
lent conveyances:  Pledges:  Judgment  note:  Fraud, 

1.  In  order  to  render  storage  warrants  **  warehouse  receipts  "  so  that 
title  to  and  oonstructive  possession  of  the  property  covered  thereby 
would  pass  by  their  transfer  and  indorsement,  they  most  have  been 
iflsned  by  a  warehouseman  or  one  openly  engaged  in  the  business 
of  storing  property  for  others  for  a  compensation;  and  the  mere 
fact  that  a  corporation  engaged  in  smelting  ore  issued  such  war- 
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rants  on  iron  in  its  yard  did  not  oonstitute  it  a  warehousing  cor- 
poration. 

2.  Qood  faith  on  the  part  of  a  pledgee  does  not  render  the  pledge  valid, 
in  the  absenoe  of  delivery  of  the  possession,  either  actual  or  con- 
structive. 

8.  A  furnace  corporation  engaged  in  smelting  iron  ore  gave  a  mining 
corporation  receipts  in  the  form  of  "storage  warrants"  on  iron 
stored  in  its  yard  in  order  to  raise  money  without  injuring  ita 
credit.  Both  corporations  were  under  the  absolute  ownership  and 
control  of  the  same  person.  There  was  no  consideration  for  tha 
transfer,  and  no  other  delivery  of  the  property  than  the  turning 
over  of  the  warrants*  and  it  was  understood  that  they  should  be 
returned  whenever  the  furnace  company  needed  them  on  aoooont 
of  sales  of  iron.  No  specific  iron  was  ever  set  apart  as  covered  by 
the  warrants,  but  other  iron  was  piled  in  the  yard  as  it  was  man- 
ufactured and  shipments  made  therefrom  indiscriminately.  Heldr 
that  the  mining  company  acquired  no  title  to  the  iron  as  against 
creditors  of  the  furnace  company. 

4.  A  bank  which  received  such  storage  warrants  in  good  faith  from, 
the  mining  company  as  collateral,  but  which  never  had  any  other 
possession  of  the  iron  tlian  that  given  by  the  transfer  of  the  war<- 
rants  and  never  notified  the  furnace  company  of  its  claim  thereto, 
but  permitted  the  latter  to  dispose  of  the  iron  on  hand  and  substi- 
tute other  iron  in  its  place, — acquired  no  lien  on  the  iron  as  pledgee 
as  against  third  persons,  even  conceding  that  the  title  thereto 
passed  to  tlie  mining  company. 

8.  The  fact  that  a  judgment  note  was  obtained  for  the  purpose  of  en- 
tering judgment  and  levying  execution  on  the  property  of  the 
debtor  does  not  render  the  note  fraudulent 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  the  value  of  10,800  tons  of 
pig  iron  levied  on  by  the  sheriff  of  Mercer  county,  Pennsyl- 
vania, on  the  19th  day  of  July,  1893,  upon  an  execution 
issued  out  of  the  court  of  common  pleas  of  Mercer  county^ 
Pennsylvania,  upon  a  judgment  in  favor  of  Price  McKinney, 
receiver  of  Corrigan,  Ives  &  Co.,  for  $178,908,  against  the 
Douglas  Furnace  Company,  a  corporation  under  the  laws  of 
the  state  of  Illinois.    The  title  of  the  iron  is  the  question  in 


Digitized  by 


Google 


IV^is.]  JANUARY  TERM,  1897.  658 

Geilfoss  vs.  Ck>mgan  and  another. 

<5ontrover8y  in  this  case.  The  plaintiff,  as  assignee  of  the 
bank,  claims  a  right  in  this  iron,  as  pledgee  of  the  Buffalo 
Mining  Company,  a  Wisconsin  corporation,  and  of  Ferdi- 
nand Schlesinger,  to  secure  certain  loans  made  by  the  bank 
to  the  Buffalo  Mining  Company  and  to  Schlesinger.  The 
defendants,  who  are  members  of  the  firm  of  Corrigan,  Ives 
<fe  Co.,  justified  the  seizure  and  subsequent  sale  of  the  iron 
under  the  said  execution  against  the  Douglas  Furnace  Com- 
pany, on  the  ground  that  the  attempted  transfer  or  pledge 
of  the  same  was  fraudulent  and  void  as  against  creditors  of 
the  Douglas  Furnace  Company, 

The  action  was  tried  by  the  court,  without  jury,  and  the 
facts  developed  upon  the  trial  were  substantially  as  follows: 

In  the  year  1893  the  Buffalo  Mining  Company  was  a  min- 
ing corporation,  engaged  in  mining  iron  ore  in  the  northern 
peninsula  of  Michigan,  and  was  a  lessee  of  the  Buffalo  Mine 
^nd  a  number  of  others.  At  the  same  time,  the  Douglas 
Furnace  Company  was  an  Illinois  corporation,  engaged  in 
smelting  iron  ore  and  manufacturing  pig  iron  in  Mercer 
•county,  Pennsylvania,  where  it  owned  three  furnaces  near 
Sharpsville  and  Sharon,  in  said  county,  which  furnaces  were 
known  as  the  Sharpsville,  Douglas,  and  Sharon  Furnaces, 
respectively.  For  some  time  prior  to  the  year  1893,  and  up 
to  the  7th  day  of  July  in  that  year,  the  defendants  Oorrigan 
^nd  Burke^  with  one  Franklin  T.  Ives  (who  was  not  served 
on,  and  did  not  appear  in  this  action),  were  copartners, 
doing  business  at  Cleveland,  Ohio,  under  the  firm  name  of 
Corrigan,  Ives  &  Co.,  and  were  engaged  in  the  business  of 
selling  iron  ore  and  making  advances  thereon  for  a  com- 
mission as  factors.  Both  of  the  corporations  were  under 
the  absolute  control  of  Ferdinand  Schlesinger,  who  owned 
all,  or  nearly  all,  of  the  stock  in  each  corporation.  Schles- 
inger's  business  was  conducted  at  the  city  of  Milwaukee. 
One  Max  Hirschfeld  was  the  president  of  the  Douglas  Fur- 
nace Company,  and  there  seems  to  have  been  nominally  a 


Digitized  by 


Google 


654  SUPEEME  COUET  OF  WISCONSIN.  [95 

Geilf  OSS  T&  Conigan  and  another. 

board  of  directors  of  that  corporation.  Hirsohfeld's  place 
of  business  was  at  Sharpsville,  Pennsylvania,  and  he  was 
the  active  manager  of  the  f  arnace  company's  business,  act- 
ing entirely  under  the  direction  of  Mr.  Schlesinger.  The 
office  of  the  Buffalo  Mining  Company  seems  to  have  been 
at  Milwaukee,  and  this  corporation  also,  while  it  nominally 
had  officers,  was  absolutely  under  the  control  of  Mr.  Schles- 
inger, and  its  officers  did  his  bidding. 

In  the  early  part  of  the  year  1893,  both  of  the  corpora- 
tions were  doing  a  large  business  in  their  respective  fields, 
and  so  w^as  the  firm  of  Corrigan,  Ives  &  Co.  In  February, 
1893,  a  contract  was  made  by  the  Buffalo  Mining  Company 
with  Corrigan,  Ives  &  Co.,  whereby  the  latter  firm  made 
advances  to  the  Buffalo  Mining  Company,  and  chartered 
vessels  for  the  transportation  of  its  ore,  and  handled  the  ore 
output  of  the  Buffalo  Mining  Company,  as  factors  upon  com- 
mission. They  were  also  to  collect  the  proceeds  of  sales  of 
ore  which,  when  collected,  were  to  be  applied  in  payment 
of  advances  made  to  the  mining  company  under  this  con- 
tract. Between  February  1,  and  about  the  1st  of  July,  1893, 
Corrigan,  Ives  &  Co.  had  received  and  handled  from  the 
Buffalo  Mining  Company  ore  amounting  in  value  to  between 
$200,000  and  $300,000,  and  had  made  advances  thereon  to 
the  Buffalo  Mining  Company  amounting  to  about  $200,000. 
It  appears  that  Corrigan,  Ives  &  Co.  did  not  know,  prior  ta 
the  month  of  June,  1893,  of  the  relationship  of  Schlesinger 
to  the  Douglas  Furnace  Company.  Between  January  1  and 
July  18,  1893,  Corrigan,  Ives  &  Co.  sold  and  delivered  to 
said  Douglas  Furnace  Company  large  quantities  of  iron  ore, 
nearly  all  of  which  came  from  the  Buffalo  Mining  Company, 
upon  which  there  was  a  balance  owing  on  the  18th  of  July, 
1893,  of  $178,908.85,  part  of  which  had  matured,  and  part 
had  not  then  matured.  During  the  time  from  January  ta 
July,  1893,  the  Douglas  Furnace  Company  was  actively  en- 
gaged in  smelting  iron  ore,  and  making  pig  iron,  and  selling 
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the  same  from  its  furnaces  and  yards  in  Pennsylvania,  such 
pig  iron  being  nearly  all  made  from  the  ore  of  the  Buffalo 
Mining  Company  sold  to  the  furnace  company  by  Corrigan, 
Ives  &  Co.  During  the  aforesaid  time  some  70,000  tons  of 
pig  iron  were  manufactured  by  the  furnace  company,  and, 
on  the  18th  of  July  ^foresaid,  there  were  left  on  hand  in  its 
yards  22,000  tons  of  such  pig  iron.  On  this  18th  day  of 
July,  1893,  therefore,  Corrigan,  Ives  &  Co.  had  made  ad- 
vances upon  ore  to  the  BuflFalo  Mining  Company  of  about 
$200,000;  the  Douglas  Furnace  Company  was  indebted  to 
Corrigan,  Ives  &  Co.  in  the  sum  of  more  than  $178,000,  as 
the  purchase  price  of  ore  sold  to  it;  and  at  the  same  time^ 
the  Douglas  Furnace  Company  had  in  its  yards  22,000  tons 
of  pig  iron  manufactured  from  the  ore  which  had  been  sold 
to  it  by  Corrigan,  Ives  &  Co. 

In  January,  1893,  Mr.  Schlesinger  became  desirous  of  bor- 
rowing money  for  his  various  enterprises  of  the  banks  in  the 
city  of  Milwaukee,  by  means  of  so-called  storage  warranto 
upon  the  pig  iron  which  was  accumulating  in  the  furnace 
yards  at  Sharpsville.  On  the  21st  of  January,  he  addressed 
a  letter  to  Mr.  Hirschfeld,  at  Sharpsville,  as  follows:  "I 
see  that  quite  an  amount  of  pig  iron  is  accumulating.  What 
do  you  think  of  taking  out  some  storage  warrants  against 
such  iron,  or  could  you,  without  taking  out  storage  warrants,, 
borrow  some  money  on  the  pig  iron  in  the  yards?  Please 
let  me  know  your  suggestion  about  it,  and  it  would  be  very 
desirable  if  you  could  have  the  pig  iron  turned  into  money 
right  along.''  Mr.  Hirschfeld  replied  by  letter  on  the  25th 
of  January,  in  which  he  said  that  the  only  way  of  borrow- 
ing money  on  pig  iron  would  be  by  taking  out  storage  war- 
rants through  the  medium  of  a  storage  company,  but  that 
such  a  course  would  be  expensive,  and  would  require  a  sub- 
lease of  the  iron  yards,  and  that  as  he  did  not  need  any 
large  amount  of  money  before  the  middle  of  February,  he 
would  have  time  to  look  the  matter  up  and  make  a  report* 
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About  the  1st  of  February,  1893,  Mr.  Hirsohfeld  was  in 
Milwaukee,  and  had  a  personal  consultation  with  Mr.  Schles- 
inger  on  the  subject  of  issuing  storage  warrants,  and  Mr. 
Hirsohfeld  then  explained  to  Mr.  Schlesinger  that  it  was 
very  expensive  to  have  storage  warrants  issued  by  a  storage 
company ;  that  they  charge  so  much  a  month  for  each  ton 
of  pig  iron  covered  by  the  warrants.  Mr.  Schlesinger  then 
said :  "  I  do  not  think  we  need  a  storage  company.  I  think 
we  can  issue  our  own  warrants,"  —  and  he  told  Hirsohfeld 
he  would  get  some  warrants  printed,  and  send  them  down 
to  Sharpsville,  and  he  (Hirsohfeld)  could  fill  them  out  as  he 
(Schlesinger)  would  write  for  them.  Mr.  Schlesinger  then 
had  fifteen  formal  storage  warrants  written  out  in  the  office 
by  a  typewriter,  and  Mr.  Hirsohfeld  signed  them,  as  presi- 
dent of  the  Douglas  Furnace  Company.  Just  how  many 
tons  of  pig  iron  were  represented  in  these  fifteen  warrants 
does  not  definitely  appear.  The  following  was  the  form  of 
the  warrants: 

Warrant 
Number ,       Amount  received, tona    Less  loss  In  weight 

from  handling  by  soale,  rust,  or  sand»  if  any,  not 

to  exceed tona 

Douglas  Furnace  Ck>mpany,  Sharpsviiie,  Mercer  Ca,  Pa.,  hereby  ac- 
knowledge to  have  received tons  of  pig  iron,  and  wiU  deliver  the 

same,  less  loss  in  weight  from  handling  by  scale,  rust,  or  sand,  if  any, 
not  to  exceed  -— — »  tons,  to  the  order  of  Buffalo  Mining  Company,  at 
its  yards  at  Sharpsville,  Pa.,  upon  payment  of  storage  and  charges,  and 
the  surrender  of  this  warrant  properly  indorsed. 

Memorandum, 
Charges  from  18ft-,  viz.:  Labor  included,  —  ota  per  ton.    Storage, 

per  month, eta  per  ton.    If  reweighed  when  delivered, 

<3t8.  per  ton.  Storage  charges  named  above  payable  every  six  months 
from  date.     If  not  paid,  interest  will  be  charged     Reported  brand 

,  said  to  be ,  record  book  page ,    SharpsviUe,  Mercer 

county,  Pa., ,  189a 

By  Douglas  Furnace  Company. 

Max  Hirsohfeld,  President 
F.  F.  OsBORN^  Secretary. 
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Mr.  Hirschfeld  then  returned  to  Sharpsville,  and,  on  the 
Sth  of  February,  Mr.  Schlesinger,  through  his  secretary,  Mr. 
Krielsheimer,  wrote  a  letter  to  Mr.  Hirschfeld  in  which  he 
^aids  "You  may  charge  the  issued  storage  warrants  to  the 
Buffalo  Mining  Company  at  the  market  price;  but  it  is  best 
that  you  charge  them  at  round  figures  per  ton, —  say  $12.50 
or  $13.00, —  80  that  you  may  credit  the  warrants  at  the  same 
figv/re  when  we  reitnim  themP  On  the  11th  day  of  February, 
Mr.  Schlesinger  wrote  again  to  Mr.  Hirschfeld,  as  follows: 
**  We  have  this  day  forwarded  to  you  by  express  a  book  of  stor- 
age warrants.  Of  the  warrants  you  left  with  us  here,  we  have 
used  1  to  15,  inclusive,  and  herewith  return  to  you  Nos.  16 
and  17,  for  which  you  will  discharge  our  account.  On  re- 
ceipt of  the  book  sent  you  to-day,  you  will  please  issue  for 
the  inclosed  two  new  warrants,  and  also  issue  and  send  us 
as  many,  more  100  and  200  ton  warrants  as  you  have  pig 
iron  against  which  you  have  not  issued  any  warrants."  Mr. 
Hirschfeld  replied  to  this  letter,  inclosing  twenty-four  stor- 
age warrants,  and  stating:  "You  have  now  received  stor- 
age warrants  amounting  in  all  to  5,600  tons, —  carried  out, 
$74,200, —  for  which  amount  we  charge  you  account.  If 
warrants  are  returned^  they  wiU  he  credited  to  you  at  the  ahove 
jprices?^  On  the  4th  of  March,  Mr.  Krielsheimer  wrote  a 
letter  saying  that  Mr.  Schlesinger  wished  to  receive  war- 
rants for  2,000  more  tons  of  iron  by  return  mail.  On  the 
7th  of  March,  Mr.  Hirschfeld  replied  to  this  letter,  and  in- 
<;losed  warrants  for  1,600  tons  of  pig  iron,  and  said :  "  I  have 
now  sent  you  warrants  for  all  the  iron  in  the  yard,  within  a 
few  hundred  tons,  and,  of  course^  if  we  should  receive  Large 
orders  for  im^nediate  shipment,  some  of  the  warrants  will  have 
to  be  retumed.^^  On  April  6,  Krielsheimer  telegraphed  to 
Hirschfeld  as  follows:  "  Send  certificates,  if  possible,  to-day, 
on  everything  not  yet  issued  in  amount  of  about  500,  made 
•out  as  before."  On  April  7,  Hirschfeld  sent  in  reply  to  this 
.request  certificates  for  2,400  tons.  On  July  3,  Hirschfeld 
VouOS— 43 
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sent  certificates  for  3,000  tons,  and  said:  *^  We  understand 
that  you  will  return  warrants  for  1,000  No.  1  Douglas  and 
1,000  tons  No.  2  Douglas,  which  we  absolutely  needy  as  the  iron 
KoL%  heen  shipped.  We  have  sent  you  now  warrants  for  all 
the  iron  in  the  yard  except  2,000  tons,  from  which  we  make- 
daily  shipments." 

From  time  to  time  between  the  4th  of  March  and  the  3d 
of  July,  1893,  the  Buffalo  Mining  Company,  acting  through 
Ferdinand  Sohlesinger,  its  president,  or  William  Schlesinger, 
its  treasurer,  or  Mr.  Krielsheimer,  borrowed  of  the  Commer- 
cial Bank  of  Milwaukee  various  sums,  the  total  amount  being 
$97,051.75,  and  indorsed  and  delivered  to  said  bank  forty- 
nine  of  the  storage  warrants  before  referred  to,  which  cov- 
ered or  represented  an  aggregate  of  10,800  tons  of  pig  iron. 
These  warrants  were  first  deposited  or  pledged  as  security 
for  the  indebtedness  of  the  Buffalo  Mining  Company  alone, 
but  on  the  12th  day  of  July,  1893,  a  further  agreement  was 
made  between  the  bank,  the  mining  company,  and  Schlesin- 
ger  by  which  the  warrants  were  also  hypothecated  for  any 
indebtedness  owing  by  Schlesinger  to  the  bank,  which 
amounted  to  more  than  $50,000.  Mr.  Hirchfeld  testified, 
and  the  fact  was  not  denied,  that  it  was  the  understanding 
that  the  warrants  would  be  returned  to  the  Douglas  Fur- 
nace Company,  and  credited  back.  The  entire  testimony 
shows  without  dispute  that  it  was  not  supposed  or  expected 
that  the  issuance  of  any  of  these  warrants  constituted  a  sale 
of  the  iron  to  the  Buffalo  Mining  Company,  but  that  the 
intention  was  that  the  apparent  title  should  be  vested  in  the^ 
Buffalo  Mining  Company  for  the  purpose  simply  of  allow- 
ing Mr.  Schlesinger  and  the  mining  company  to  borrow 
money  thereon.  Upon  the  books  of  each  corporation  a 
storage-warrant  account  was  opened,  separate  from  the  other 
accounts  between  the  two  corporations. 

At  the  time  of  the  levy  upon  the  iron,  in  July,  1893,  there 
were  outstanding,  in  all,  storage  warrants  representing  on 


Digitized  by 


Google 


Wis.]  JANUAET  TEEM,  1897.  659 

Geilfuss  m  Corrigan  and  another. 

their  face  18,874  tons  of  pig  iron,  including  the  10,800  tons 
hypothecated  to  the  Commercial  Bank.  It  appears  that 
there  were  open  accounts  kept  between  the  Buffalo  Mining 
Company  and  the  Douglas  Furnace  Company;  that  on  the 
1st  of  January  the  mining  company  was  indebted  to  the 
Douglas  Furnace  Company  on  its  account  in  the  sum  of  more 
than  $5,000 ;  that  there  were  frequent  remittances  of  cash  and 
bills  receivable  from  one  company  to  the  other;  and  that 
between  the  1st  of  February  and  the  latter  part  of  July, 
1893,  the  furnace  company  incurred  an  indebtedness  to  the 
mining  company  for  cash  and  bills  receivable  remitted  to 
the  amount  of  $338,529.04,  and  during  the  same  time  the 
mining  company  became  indebted  to  the  furnace  company, 
including  the  amount  charged  upon  the  warrant  account,  in 
the  sum  of  $560,832.89,  leaving  a  nominal  balance  due  the 
furnace  company  of  $222,303.85.  There  was  no  change  of 
possession  of  any  of  the  iron  at  any  time.  It  remained  piled 
up  in  the  yards  of  the  furnace  company  in  Pennsylvania,  with- 
out any  mark  thereon  to  designate  what  was  covered  by  the 
warrants  and  what  was  not.  The  furnaces  turned  out  about 
400  tons  per  day,  and  this  was  immediately  piled  up  in  the 
yards,  and  the  business  was  conducted  in  all  respects  as 
though  there  were  no  liens  or  incumbrances  upon  the  iron. 
The  testimony  of  Mr.  Hirschfeld  is  that  he  always  had 
enough  iron  in  the  yards  to  cover  all  of  the  warrants  out- 
standing. In  June,  1893,  it  appears  that  the  firm  of  Cor- 
rigan, Ives  &  Co.  began  to  desire  some  security  for  their 
claims  against  the  furnace  company,  and  they  wrote  to  Mr. 
Schlesinger,  suggesting  that  regular  storage  warrants  be 
issued  to  them  upon  the  pig  iron  at  the  furnaces. 

About  the  middle  of  June,  Mr.  Hirschfeld,  at  the  direc- 
tion of  Mr.  Schlesinger,  went  to  the  oflBoe  of  Corrigan,  Ives 
&  Co.,  and  had  an  interview  with  them  on  this  subject. 
Hirschfeld  testifies  that  he  told  them  that  he  did  not  con- 
sider it  advisable  to  take  out  storage  warrants,  as  they 
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\yould  hurt  the  credit  of  the  furnace  company,  and  that,  as 
the  company  had  always  met  all  its  obligations  promptly, 
he  saw  no  necessity  of  it.  Mr.  Hirschfeld  says  he  did  not  tell 
Corrigan,  Ives  &  Co.  at  the  time  that  storage  warrants  had 
already  been  issued  upon  any  of  the  iron  at  the  furnaces. 
The  testimony  of  the  firm,  on  the  other  hand,  is  that  Mr. 
Hirschfeld  said  at  that  time  that  no  warrants  had  been  is- 
sued upon  any  of  the  iron.  As  a  result  of  this  interview, 
the  lease  of  the  ore  yards  was  transferred  to  Corrigan,  Ives 
&  Co.,  to  partially  secure  them  for  their  claims. 

In  the  month  of  June,  1893,  Corrigan,  Ives  &  Co.  became 
alarmed  concerning  the  financial  situation  of  Mr.  Schlesinger 
and  his  mining  companies.  It  appears  that  Corrigan,  Ives 
&  Co.  had  accepted  time  drafts  of  Schlesinger's  mining  com- 
panies to  the  amount  of  about  $200,000,  which  drafts  were 
then  falling  due  at  intervals  of  only  a  few  days.  Schles- 
inger's  mining  companies  were  unable  to' meet  this  paper  as 
it  was  falling  due,  and,  at  Schlesinger's  request,  Corrigan, 
Ives  &  Co.  placed  in  his  hands  $200,000  of  fresh  paper  to 
take  up  the  old  paper  as  it  fell  due,  which  Schlesinger  prom- 
ised to  do,  but,  as  a  matter  of  fact,  the  old  paper  was  not 
taken  up  when  it  fell  due.  Upon  ascertaining  this  fact,  Cor- 
rigan, Ives  &  Co.  telegraphed  Mr.  Schlesinger  to  come  to 
Cleveland,  and  he  did  so,  on  the  4th  of  July,  1893.  Schles- 
inger then  stated  that  he  had  all  of  the  new  drafts  still  in 
his  possession,  and  agreed  to  return  them,  but  he  did  not  do 
so,  and  both  sets  of  paper  remained  out  and  a  charge  against 
Corrigan,  Ives  &  Co.  On  ascertaining  this  condition  of 
things,  an  action  was  brought  by  Stevenson  B^urke^  one  of 
the  defendants  in  this  case,  against  his  copartners,  in  a 
proper  court  at  Cleveland,  to  close  up  the  partnership  rela- 
tions; and  in  that  action  one  Price  McKinney  was  appointed 
receiver  of  the  firm  of  Corrigan,  Ives  &  Co. 

On  the  18th  or  19th  of  July,  1893,  Hirschfeld  and  Kriels' 
heimer  went  to  Cleveland  w^ith  the  avowed  purpose  of  en- 
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deavoring  to  secure  the  receiver  of  Corrigan,  Ives  &  Co.  for 
the  indebtedness  owing  them  by  the  Douglas  Furnace  Com- 
pany. At  that  interview  Corrigan,  Ives  &  Co.  first  learned 
that  all  of  the  iron  at  the  furnaces,  save  about  3,000  tons, 
was  covered  by  storage  warrants.  Some  hard  words  were 
used  by  the  defendant  Burks^  who  denounced  the  issuance 
of  the  warrants  as  a  swindle.  It  is  alleged  by  some  of  the 
witnesses  that  he  threatened  to  make  all  parties  walk  the 
plank.  After  consultation  with  attorneys,  Mr.  Hirschfeld, 
on  the  demand  of  BurJce  and  the  receiver,  McKinney,  gave 
a  judgment  note  representing  the  whole  indebtedness  of  the 
furnace  company  to  Corrigan,  Ives  &  Co.,  and  delivered  it 
to  the  receiver.  He  also  transferred  at  the  same  time,  as 
collateral  security,  about  $60,000  worth  of  book  accounts  to 
the  receiver,  and  some  other  property  of  small  value.  On 
the  same  day  Corrigan  and  Bv/rke  employed  Hirschfeld  to 
work  for  them  at  the  same  rate  that  he  had  been  employed 
by  the  Douglas  Furnace  Company.  Upon  receipt  of  the 
judgment  note,  the  receiver  at  once  went  to  Mercer  county, 
Pennsylvania,  and  entered  judgment  thereon,  and  levied 
upon  all  the  iron  in  the  yard,  and  thereafter  the  sheriff  sold 
the  same. 

The  circuit  court  found  that  the  storage  warrants  were 
not  issued  as  security  for  any  debt  or  demand,  but  for  the 
purpose  and  with  the  intention  of  vesting  title  of  the  pig 
iron  in  the  Buffalo  Mining  Company  in  good  faith,  and 
without  any  intent  to  defraud  the  creditors  of  the  furnace 
company;  further,  that  the  intention  of  the  furnace  com- 
pany in  the  issue  and  delivery  of  such  storage  warrants  to 
the  mining  company  was  to  make  a  sale  of  the  iron  therein 
described,  and  vest  the  title  thereto  in  the  Buffalo  Mining 
Company,  so  that  the  mining  company  might  raise  money 
by  the  sale  of  said  pig  iron,  or  in  any  manner  it  saw  fit; 
and  that  the  mining  company  also  had  such  intention.  The 
court  further  found  that  the  bank  advanced  the  moneys 


Digitized  by 


Google 


SUPKEME  COUET  OF  WISCONSIN.  [95 

Geilf  ass  v&  CJorrigan  and  another. 

aforesaid  to  the  Buffalo  Mining  Company  upon  such  storage 
warrants  in  good  faith,  and  without  any  notice  or  knowl- 
edge of  any  infirmity  of  title.  The  court  further  found  that 
Burke  and  Corrigan  and  McKinney  concerted  together,  and, 
by  threats,  persuasion,  and  fraud,  procured  the  execution  of 
the  judgment  note  aforesaid,  for  the  purpose  of  at  once 
levying  on  all  the  property  of  the  Douglas  Furnace  Com- 
pany, without  regard  to  the  rights  of  the  holders  of  the  stor- 
age warrants;  and  that  they  had  full  knowledge,  prior  to 
the  taking  of  the  judgment,  and  prior  to  the  levy  and  sale, 
of  the  rights  of  the  Commercial  Bank;  and  that^  by  their 
acts,  they  had  converted  the  10,800  tons  of  pig  iron  which 
belonged  to  the  bank  to  their  own  use;  and  also  that  they 
fraudulently  employed  Max  Hirschfeld  as  their  own  agent, 
so  that  he  could  not  or  would  not,  prior  to  the  levy,  mark 
and  set  oflf  to  the  holders  of  the  storage  warrants  any  par- 
ticular parts  of  the  pig  iron.  The  court  also  found  the  total 
amount  of  the  value  of  the  iron  was  $116,800,  for  which 
amount,  with  interest,  judgment  was  entered  against  the 
defendants;  and  from  that  judgment  this  appeal  has  been 
taken. 

For  the  appellants  there  were  briefs  by  W.  J.  Turner  and 
J.  jE  IngersoUy  and  oral  argument  by  Mr.  Turner  and  Mr. 
Stephenson  Burke,  They  argued,  among  other  things,  that 
storage  receipts  could  lawfully  be  issued  only  by  a  ware- 
houseman or  company  or  other  person  openly  engaged  in 
the  storage  of  goods  or  property  for  others  for  hire.  The 
receipts  issued  in  this  case  were  invalid  and  created  no  lien. 
Bucher  v.  Comm,  103  Pa.  St.  528;  PeopHe  Bank  -w.  Gayley^ 
92  id.  518 ;  Farmers'  <&  M.  Nat  Bank  v.  Long,  87  K  T.  209 ; 
Yenni  v.  McNa/mee,  45  id.  614;  Shejpardson  v.  Green,  21  Wis. 
539;  Shepardson  v.  Gary,  29  id.  34,  41 ;  Thome  v.  First  Nat. 
Bank,  37  Ohio  St.  254,  and  cases  cited;  Fishhack  v.  Van 
Dusen  <b  Co.  33  Minn.  Ill ;  Merchant^  <&  M.  Bank  v.  Hih- 
iardy  48  Mich.  118;  Bosenham  v.  Batjer,  154  Pa.  St.  544. 
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For  the  respondent  there  was  a  brief  by  Timlin  dk  Olicks- 
many  attorneys,  and  James  O.  Flanders^  of  counsel,  and 
oral  argument  by  Mr.  W.  H.  Timlin  and  Mr.  Flanders, 
They  contended,  vnter  alia,  that  if  a  sale  is  valid  under  the 
statute  of  frauds,  the  fact  tHat  the  articles  sold  are  a  por- 
tion of  a  larger  mass  of  uniform  kind  and  quality  does  not 
prevent  the  title  passing  to  the  purchaser,  and  the  purchaser 
may  maintain  trover  for  such  aliquot  part  of  the  mass. 
Winalaw  v.  Leonard^  24  Pa.  St.  14;  If  ash  v.  Brewster  ^  2  L. 
R  A.  409,  and  cases  cited;  KimherVy  v.  Patching  19  K  T. 
330;  Pleasants  v.  Pendleton^  6  Eand.  473;  Gardner  v.  Dutoh^ 
9  Mass.  427;  Young  v.  Miles,  20  Wis.  615;  Sanger  v.  Water- 
bury,  116  N.  Y.  371 ;  Burrows  v.  Whitaker,  71  id.  292;  Ftng- 
man  v.  Holmquist,  36  B[an.  735 ;  Carpenter  v.  Oraham,  42 
Mich.  191;  Wagar  v.  D,,  L.  <&  N.  R.  Co.  79  id.  648;  Chap- 
man  v.  Shepard,  39  Conn.  421 ;  Surf  v.  Hires,  40  N.  J. 
Law,  581;  Watts  v.  Hendry,  13  Fla.  523;  NewJuHl  v. 
Langdon,  39  Ohio  St.  87-95;  Eldred  v.  Oconto  Co.  33  Wis. 
141 ;  Starke  v.  Paine,  85  id.  633.  Where  a  storage  receipt 
has  been  issued  by  one  who  is  not  a  warehouseman,  the 
great  weight  of  authority  is  that  it  is  valid  as  against  cred* 
itors  of  the  person  issaing  the  same  if  it  is  issued  as  an 
absolute  sale.  Gibson  v.  Stevens,  8  How.  384;  Kimherly  v. 
Patchin,  19  N.  T.  330;  Hale  v.  Milwaukee  Dock  Co.  29 
Wis.  490;  Merchants*  dk  M.  Bank  v.  HibbaM,  48  Mich.  118; 
/Gibson  V.  ChiUicothe  Branch  Bank,  11  Ohio  St.  311,  322; 
Easton  v.  Hodges,  18  Fed.  Eep.  677;  National  Exch.  Bank 
V.  Wilder,  34  Minn.  149;  Siedenbach  v.  Riley,  111  K  T.  560. 

The  following  opinion  was  filed  February  23, 1897: 

WiNSLOw,  J.  The  so-called  storage  warrants  were  not 
warehouse  receipts,  either  under  the  laws  of  Pennsylvania 
or  of  Wisconsin.  In  order  to  be  such,  they  must  be  issued 
by  a  wa/rehouseman  or  one  openly  engaged  in  the  business  of 
storing  property  for  others  for  a  compensation.    1  Brightly's 
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Purd.  Dig.  (12th  ed.),  165,  §  1;  Bucket  v.  Comm.  103  Pa.  St. 
628;  Shejpdrdson  v.  Cary^  29  Wis.  84.  And  the  fact  that 
the  receipt  was  executed  by  a  warehouseman  must  aflBrm- 
atively  appear  in  the  evidence.  Shepardaon  v.  Cary^  supra. 
Not  only  was  there  no  proof  in  this  case  that  the  furnace- 
company  was  in  the  warehousing  or  storage  business,  but, 
on  the  contrary,  the  proof  was  conclusive  that  it  was  not  in 
such  business,  and  never  had  been.  The  fact  that  it  sur- 
reptitiously issued  the  false  receipts  in  question  did  not  con- 
stitute it  a  warehousing  corporation.  As  well  might  it  be 
argued  that  the  issuance  of  counterfeit  bank  bills  constitutes 
the  counterfeiter  a  bank.  It  seems  that,  had  the  certificates 
been  negotiable  warehouse  receipts,  the  bank  would  have 
acquired  a  valid  lien  upon  the  iron  they  represented  by  the 
transfer  and  indorsement  of  the  receipts  to  it  by  the  Buffalo 
Mining  Company.  Price  v.  Wis,  M.  <&  F,  Ins.  Co.  43  Wis. 
267;  1  Brightly's  Purd.  Dig.  (12th  ed.),  165,  §  1.  But  we 
may  dismiss  this  question,  because  they  were  not  such  cer- 
tificates, and  the  plaintiff  obtains  no  advantage  from  the 
fact  that  they  were  in  the  usual  form  thereof.  Nor  were 
the  certificates  valid  as  chattel  mortgages  upon  the  iron 
named  in  them,  not  only  because  they  are  not  chattel  mort- 
gages in  legal  effect,  but  also  because  by  the  law  of  Pennsyl- 
vania, as  well  as  by  the  law  of  Wisconsin,  a  chattel  mortgage 
is  only  valid  as  to  third  persons  when  filed  in  the  projier 
office,  and  there  is  no  claim  of  any  filing  here.  1  Brightly's 
Purd.  Dig.  (12th  ed.),  605,  §§  200,  201-214. 

Thus,  at  the  outset  of  the  case,  it  appears  that  the  plaint- 
iff had  no  interest  in  or  lien  upon  the  iron  in  question,  as 
indorsee  of  a  warehouse  receipt  nor  as  a  chattel  mortgagee. 
Nor  can  it  be  claimed  that  the  plaintiff  actually  bought 
or  obtained  legal  title  to  the  iron.  These  possible  claims 
being  thus  eliminated,  we  know  of  no  other  claim  which  the 
plaintiff  can  make,  unless  it  be  a  claim  as  pledgee  of  the  iron 
as  collateral  to  the  debts  of  the  Buffalo  Mining  Company 
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and  of  Schlesinger;  and  this,  in  fact,  is  the  claim  made  in 
the  complaint,  and  the  only  claim  which  the  evidence  tends 
to  justify.  It  becomes  necessary,  then,  to  consider  the  ques- 
tion whether  the  evidence  shows  a  valid  pledge.  The  prin- 
ciples of  law  governing  a  pledge  of  personal  property  are 
simple  and  familiar.  To  constitute  a  valid  pledge,  there 
must  be  transfer  of  possession  to  the  pledgee,  actual  or  con- 
structive. Seymour  v.  CoWwrn^  43  Wis.  71.  A  pledge  dif- 
fers from  a  mortgage  in  this  important  respect,  namely,  that 
the  legal  title  to  the  property  pledged  remains  in  the  pledgor,, 
subject  to  the  pledgee's  lien  for  his  debt,  while  a  mortgage 
passes  the  legal  title  to  the  mortgagee.  In  the  case  of  a 
pledge,  a  lien  is  created,  to  the  existence  of  which  possession 
is  absolutely  necessary;  in  the  case  of  a  mortgage,  title 
passes,  subject  to  be  revested  by  performance  of  a  condition 
subsequent.  Jones,  Pledges,  §§  4,  '^5  Thompson  v.  DoUiveTy 
132  Mass.  103.  Therefore,  if  the  bank  had  any  interest  in 
the  iron  at  the  time  of  its  seizure,  it  was  that  of  a  lien  thereon^ 
by  way  of  a  pledge. 

In  considering  the  question  of  whether  it  had  such  a 
lien  which  was  valid  as  against  the  creditors  of  the  fur- 
nace company,  a  brief  recapitulation  of  the  essential  facts 
will  be  useful.  Ferdinand  Schlesinger  owned  two  corpora- 
tions,—  one,  a  mining  corporation,  engaged  in  mining  ore 
in  Michigan;  the  other,  a  furnace  company,  engaged  in 
smelting  ore  in  Pennsylvania.  These  corporations  were 
nominally  furnished  with  full  complements  of  offieers,  but 
in  fact  the  business  of  each  was  directed  and  controlled  by 
Schlesinger  as  though  it  were  his  own.  The  furnace  com- 
pany had  a  large  stock  of  pig  iron  constantly  on  hand  in  its 
yards  in  Pennsylvania,  and  was  largely  indebted  to  Corrigan, 
Ives  &  Co.,  of  whom  it  purchased  its  iron.  It  refused  to 
give  Corrigan,  Ives  &  Co.  security  on  the  iron,  on  the  ground 
that  such  a  course  would  injure  its  credit.  In  order  to  raise 
money  for  the  furnace  company,  Schlesinger  caused  the  fur- 
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nace  company  to  issue  apparent  storage  receipts  to  the  min- 
ing company,  without  consideration,  and  without  agreement 
to  purchase,  and  without  selection  or  delivery  of  the  prop- 
erty, either  actual  or  constructive,  unless  the  handing  over 
of  the  receipts  be  delivery,  and  with  the  agreement  that  the 
receipts  should  be  returned  whenever  the  furnace  company 
needed  them  on  account  of  sale  of  the  iron.  On  receiving 
the  receipts,  he  borrowed  money  of  the  plaintiflE  bank  upon 
the  notes  of  the  mining  company,  secured  by  assignment  of 
the  receipts  as  collateral.  What  was  done  with  all  the 
money  so  borrowed  does  not  appear.  The  original  purpose 
seems  to  have  been,  as  said  in  respondent's  brief,  to  raise 
money  for  the  furnace  company,  and  the  evidence  shows 
the  fact  that  the  mining  company  was  almost  daily  remit- 
ting money  in  large  amounts  to  the  furnace  company,  as 
well  as  the  fact  that  the  furnace  company  was  frequently 
remitting  to  the  mining  company.  None  of  the  remittances 
were  made  in  payment  of  the  iron  certificates,  nor  were 
they  ever  intended  to  be  applied  thereon.  The  fact  seems 
to  be  that  each  enterprise  was  bolstering  up  the  other  as 
occasion  required,  or,  rather,  that  Mr.  Schlesinger  was  using 
the  property  and  credit  of  his  apparently  separate  concerns 
indiscriminately,  to  obtain  money  as  it  was  needed.  It 
seems  probable  that  much  of  the  money  borrowed  on  the 
notes  of  the  mining  company  secured  by  the  receipts  in 
question  was  forwarded  to  the  furnace  company.     ^ 

The  court  found  that  the  bank  took  the  certificates  in- 
nocently, without  knowledge  of  any  defect.  We  cannot 
probably  disturb  this  finding,  because  it  is  based  on  the  af- 
firmative evidence  of  the  cashier  who  made  the  loans;  but, 
in  view  of  the  facts  proven  on  cross-examination  of  the 
cashier  himself,  this  finding  seems  to  be  a  considerable  tax 
on  the  credulity.  The  facts  are,  in  brief,  that  the  cashier 
was  well  acquainted  with  Mr.  Schlesinger,  so  much  so  that 
in  1S92  Schlesinger  put  in  his  hands  one  share  of  stock  in 
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the  Buffalo  Mining  Company,  in  order*  that  he  might  be- 
come a  director  of  the  company,  and  he  was  thereupon  made 
a  director  and  secretary  of  the  company,  and  remained  such 
until  April,  1893,  when  he  resigned,  and  returned  his  share 
of  stock.  This  was  after  the  loans  on  the  credit  of  the  re- 
ceipts had  begun  to  be  made.  !N'otwithstanding  his  high 
official  position  in  the  mining  company,  he  testifies  that  he 
^'  knew  nothing  of  its  business,"  except  that  it  was  engaged 
in  mining.  We  think  he  could  hardly  have  failed  to  dis- 
cover the  manner  in  which  Mr.  Schlesinger  conducted  the 
business  of  his  nomipal  corporations.  However  this  may  be, 
he  knew,  as  he  testifies,  that  the  mining  company  was  en- 
gaged in  mining  ore,  and  not  in  buying  or  selling  pig  iron. 
He  knew  "something"  about  the  furnace  company;  knew 
where  it  was  doing  business;  knew  Mr.  Hirschfeld,  the  nom- 
inal president;  discounted  some  of  the  furnace  company's 
paper;  obtained  general  information  about  it  by  inquiries 
through  commercial  agencies  at  the  time  of  the  pledging  of 
the  receipts.  In  view  of  all  these  facts  which  were  within 
his  knowledge,  and  the  facts  which  he  might  have  ascer- 
tained without  difficulty  by  very  little  inquiry,  it  seems  al- 
most an  impeachment  of  his  intelligence  to  say  that  he 
received  the  receipts  in  ignorance  of  any  defect  or  infirmity 
in  them;  but  we  suppose  we  are  bound  by  the  finding,  and 
we  shall  proceed  on  that  basis. 

It  is  very  apparent  that,  had  the  certificates  remained  in 
the  hands  of  the  mining  company,  they  would  have  consti- 
tuted no  obstacle  to  creditors  of  the  furnace  company  in  the 
collection  of  their  debts.  They  were  subject  to  nearly,  if  not 
quite,  all  the  objections  which  render  transfers  void  as  to 
creditors.  They  were  absolutely  false  in  fact.  There  was 
no  change  of  possession  of  the  iron ;  no  payment  nor  agree- 
ment to  pay  for  it;  no  intention  to  pass  title.  They  were 
the  merest  shams.  There  was  in  effect  an  agreement  that 
the  furnace  company  should  remain  the  apparent  owner, 
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with  the  right  to  sell  and  receive  and  dispose  of  the  proceeds 
of  sales,  and  that  it  should  have  the  right  to  call  back  certifi- 
cates whenever  it  needed  them  for  this  purpose;  and  it  was 
further  expected  that,  when  the  need  for  borrowing  money 
was  over,  the  certificates  should  all  be  returned.  The  scheme 
was  certainly  a  brilliant  one.  If  successful,  it  created  a  shift- 
ing title  or  interest,  which  readjusted  itself  from  day  to  day  as 
the  stock  changed,  automatically  attaching  to  each  new  pig  of 
iron  as  it  emerged  glowing  from  the  furnace,  and  with  equal 
facility  detaching  itself  from  each  pig  that  was  sold  as  it  was 
loaded  on  the  car  for  transportation  to  the  vendee.  Cer- 
tainly, if  such  a  scheme  could  be  successful,  the  inventor 
should  take  high  rank  among  a  certain  class  of  financiers;, 
and  the  laws  which  have  been  supposed  to  prevent  secret 
transfers  and* conveyances  in  fraud  of  creditors  must  be  at 
once  revised,  or  they  will  pass  into  the  dim  limbo  of  unexe- 
cuted and  worn-out  legislation. 

It  is  seriously  and  ably  argued  that  the  scheme  has  been 
successful;  that  the  original  transaction  has  been  purged  of 
all  objections  by  the  intervention  of  the  innocent  third  per- 
son, in  the  shape  of  the  plaintiff  bank;  and  thus  that  the 
shifting  and  self-adjusting,  but  void,  title  of  the  mining  com- 
pany has  been  turned  into  an  equally  shifting  and  delusive, 
but  good,  lien  for  the  benefit  of  the  bank, —  a  lien  which  is  se- 
cret and  invisible  to  creditors,  but  entirely  visible  and  very 
real  to  the  plaintiff.  As  before  said  in  this  opinion,  the  only 
interest  which  the  plaintiff  claims  or  can  claim  in  the  iron  in 
question  is  that  of  a  lien  thereon  as  pledgee;  and,  in  order  to 
make  a  valid  pledge,  there  must  have  been  either  actual  or 
constructive  delivery  of  the  property  pledged.  Bona  fides 
does  not  avail  the  pledgee  in  the  absence  of  delivery  and 
possession,  either  actual  or  constructive.  There  was  con- 
fessedly no  actual  delivery  here,  and  the  only  thing  that  can 
be  claimed  to  be  a  symbolical  or  constructive  delivery  is  the 
indorsement  and  delivery  of  the  false  receipts.    Hence  the 
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question  becomes  whether  the  delivery  of  the  receipts  under 
the  circumstances  is  a  constructive  delivery  of  so  much  iron. 
Had  they  been  in  fact  warehouse  receipts,  the  transfer  and 
indorsement  thereof  by  way  of  pledge  would  have  operated 
as  a  sufficient  constructive  delivery  of  the  property,  both  by 
the  common  law  and  by  the  statute.  R.  6.  sec.  4194;  Shep- 
<irdson  v.  Cary^  supra;  Price  v.  Wis.  M.k&K  Ins.  Co.,  svpra. 
Bills  of  lading  and  railroad  receipts  are  placed  by  the  stat- 
utes of  both  states  on  the  same  footing.  See  statutes  of 
Pennsylvania  before  cited  in  this  opinion.  The  reasons  for 
this  rule  are  very  apparent.  In  such  cases  the  property 
itself  is  in  the  hands  of  a  third  person  or  corporation,  instead 
of  in  the  possession  of  the  vendor  or  pledgor.  Consequently 
it  does  not  furnish  any  false  basis  of  credit,  nor  is  any  cred- 
itor deceived,  because  it  is  well  understood  that  goods  in  the 
hands  of  warehousemen  or  carriers  are  or  may  be  the  prop- 
erty of  others,  and,  by  the  long  usage  of  trade,  subject  to 
just  this  mode  of  transfer.  No  such  considerations,  however, 
•apply  in  the  case  of  goods  in  the  possession  of  the  vendor  or 
pledgor,  or  of  some  third  person  who  is  not  a  warehouse- 
man or  wharfinger,  and  we  know  of  no  rule  which  makes 
the  mere  delivery  of  a  receipt  a  constructive  delivery  of  the 
property  in  pledge  in  such  a  case.  In  Sl^pardson  v.  Cary^ 
sfwpra  (which  was  an  action  in  equity  to  enforce  a  pledge  of 
personal  property  as  collateral,  alleged  to  ha^e  been  made 
by  means  of  the  transfer  of  a  warehouse  receipt),  Dixon,  0.  J., 
says:  " To  uphold  the  receipt  as  a  proper  warehouse  docu- 
ment transferring  the  title  to  the  property,  and  operating 
^is  a  good  constructive  delivery  of  it  to  the  vendee,  it  must 
in  all  cases  distinctly  appear  that  it  was  executed  by  a  ware- 
houseman, one  openly  engaged  in  that  business,  and  in  the 
usual  course  of  trade."  There  are  numerous  examples  of 
constructive  delivery  in  the  books,  but  none,  we  think,  which 
holds  that  the  facts  here  constitute  such  delivery.  Con- 
structive or  symbolical  delivery  is  permitted  because  of  the 
-difficulty  or  impossibility  in  some  cases,  of  actual  delivery* 


Digitized  by 


Google 


670  SUPEEME  COUET  OF  WISCONSIN.  [95 

Geilf  uss  TS.  Corrigan  and  another. 

Thus,  where  the  goods  are  very  bulky,  as  logs  in  a  boom, 
delivery  may  be  made  by  pointing  them  out  to  the  pledgee; 
or,  where  they  are  goods  in  a  warehouse,  by  a  delivery  of 
the  keys;  or,  where  a  savings  bank  deposit  is  to  be  pledged, 
it  may  be  done  by  delivery  of  the  pass  book.*-  Jewett  v.  War- 
ren^ 12  Mass.  300;  Jones,  Pledges,  §§  36,  37;  Boynton  v.  Pay- 
rawy  67  Me.  687.  So,  also,  where  goods  are  in  possession  of 
a  third  person,  and  the  pledgor  gives  an  order  on  the  custo- 
dian to  hold  the  goods  for  the  pledgee,  which  is  brought  to 
the  knowledge  of  the  custodian,  it  seems  that  this  would  be 
a  sufficient  delivery  and  change  of  possession.  Whitaker  v. 
Svmner^  20  Pick.  399;  Tvmoorth  v.  Moore^  9  Pick.  347.  In 
all  these  cases  it  will  be  readily  seen  that  the  property  is 
placed  beyond  the  control  of  the  pledgor,  and  is  not  being 
used  to  maintain  an  appearance  of  wealth  by  either  the 
pledgor  or  others  with  the  consent  of  the  pledgee. 

In  the  present  case  there  is  no  such  element.  The  pledgee 
never  saw  or  attempted  to  see  the  iron  described  in  the  cer- 
tificates, and  made  no  inquiries  concerning  it.  It  never  no- 
tified the  furnace  company  that  it  held  any  certificates  in 
pledge,  or  claimed  any  interest  in  any  iron  in  its  possession. 
It  tacitly  allowed  the  furnace  company  to  go  on  in  its  busi- 
ness for  months,  selling  out  the  very  iron  nominally  covered 
by  the  certificates,  and  replacing  it  with  other  iron,  and  col- 
lecting and  using  the  proceeds  of  its  sales.  There  can  be  no 
constructive  or  symbolical  delivery  and  continuance  of  pos- 
session logically  claimed  where  such  a  state  of  facts  appears. 
Conceding  that  the  title  to  the  iron  was  in  the  mining  com- 
pany, the  furnace  company  was  the  custodian,  and  the  cus- 
todian received  no  notice  of  pledge,  made  no  agreement  to 
hold  for  the  benefit  of  the  pledgee,  but  went  on  in  business, 
selling  the  property,  and  substituting  other  property  in  its 
place,  with  no  one  to  hinder  or  make  it  afraid.  Apparently 
the  owner  of  more  than  20,000  tons  of  iron,  it  was  (if  plaint- 
iflPs  theory  is  correct)  really  not  the  owner  of  it  in  case  a 
creditor  appeared  with  an  execution.    It  was  held  in  Casey 
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V.  Cavaroey  96  TJ.  S.  467,  that  where  property  alleged  to  have 
beea  pledged  has  at  all  times  been  in  the  actual  possession 
of  the  pledgor,  with  authority  to  dispose  of  it  and  substi- 
tute another  article  of  equal  value  in  its  place,  there  exists 
no  pledge  as  agi^inst  third  persons.  'No  reason  is  perceived 
why  this  is  not  wholesome  doctrine,  nor  why  it  does  not 
apply  with  equal  force  to  possession  by  a  third  person,  with 
power  of  sale  and  substitution,  as  in  the  present  case.  Our 
conclusion  is  that,  as  against  third  persons,  the  bank  never 
perfected  its  pledge  by  obtaining  possession,  either  actual 
or  constructive,  of  the  iron  named  in  the  certificates,  and 
hence  that  it  cannot  maintain  this  action. 

The  trial  court  found  that  the  judgment  note  was  ob- 
tained by  threats  and  fraud,  for  the  purpose  of  at  once  levy- 
ing on  the  property  of  the  furnace  company.  We  have 
found  no  evidence  in  the  case  which  establishes  fraud  or  du- 
ress. There  was  some  excited  language,  but  nothing  amount- 
ing to  duress  or  fraud.  Corrigan,  Ives  &  Co.  had  a  right  to 
obtain  a  judgment  note  for  the  very  purpose  of  entering 
judgment  at  once,  and  levying  upon  the  furnace  company's 
property.  Such  is  frequently  the  purpose  for  which  judg- 
ment notes  are  taken,  and  such  purpose  does  not,  of  itself 
alone,  constitute  fraud  or  vitiate  the  note. 

We  do  not  find  any  evidence  that  justifies  the  finding  that 
the  defendants  fraudulently  employed  Hirschfeld,  so  as  to 
prevent  him  from  marking  off  particular  lots  of  iron  to  the 
holders  of  storage  warrants.  There  is  nothing  to  show  that 
Hirschfeld  intended  to  do'  so,  or  that  the  plaintiff  or  any 
one  else  expected  or  wished  him  to  do  so.  Whether  he 
would  have  done  so  or  not  had  he  not  been  employed  by  the 
defendants  is  purely  a  subject  of  speculation. 

These  views  necessitate  reversal  of  the  judgment. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  plaintiff's  complaint. 

A.  motion  for  rehearing  was  denied,  April  30, 1897. 
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The  State  ex  rel.  Buohanan  vs.  Kellogg  and  othera. 

Ths  State  ex  sel.  Buchanan,  Appellant,  vs.  Kelixdog  and 
others,  Respondents. 

January  16  —  April  30, 1897. 

Intoxicating  liquors:  Licenae:  Revocation:  Mandamus:  Pleading, 

L  Under  sea  1559,  S.  &  R  Ann.  Stats,  (providing  that  if  upon  the 
hearing  of  a  petition  for  the  revocation  of  a  license  to  seU  intoxi- 
cating liquors  "the  board  shall  find  the  complaint  to  be  true,  tlie 
licenae  shall  be  revoked,  and  if  untrue  the  proceedings  shall  be  dis- 
missed," etc.),  the  board  is  bound  to  find  the  complaint  true  or 
<untrue  according  to  the  evidence;  and  if  the  undisputed  evidence 
and  admitted  facts  establish  its  truth  the  board  may  be  compelled 
by  mandamue  to  revoke  the  license,  even  though  a  majority  have 
voted  that  the  charges  were  untrue. 

a.  Where  it  appears  from  the  relation  for  a  writ  of  mandamus  in  such 
a  case  tha^  the  undisputed  evidence  showed  the  charges  of  the 
complaint  to  be  true  and  it  is  aUeged  that  the  council  wilfully, 
unreasonably,  persistently,  and  negligently  refused  to  revoke  the 
license*  and  wilfully  and  unreasonably  abused  their  power  and 
authority,  a  return  alleging  merely  that  there  was  conflicting  tes- 
timony on  the  trial  and  that  the  majority  voted  that  none  of  the 
charges  of  the  complaint  were  true,  but  not  otherwise  denying 
the  allegations  of  the  relation  or  indicating  upon  what  particular 
facts  the  testimony  was  conflicting,  is  in  effect  an  admission  of 
the  truth  of  the  relation,  and  the  peremptory  writ  should  be 
awarded. 

Appeal  from  a  judgment  of  the  county  court  of  Winne- 
bago county :  C.  D.  Cleveland,  Judge.    JSeversed. 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  signed  by  JSkoeet  ds 
Armingtonj  attorneys,  and  a  separate  brief  by  B.  K  Van 
Kuren^  counsel,  and  oral  argument  by  W.  N.  Armingtan  and 
B.  E.  Van  Kuren. 

For  the  respondents  there  was  a  brief  by  J.  H.  Davideon^ 
Mtorney,  and  a  separate  brief  by  Eaton  cfe  Weed  and  John  F. 
Kluwinj  attorneys  for  Kri/ppene  and  others,  and  oral  argu- 
ment by  Mr.  Davidson  and  Mr.  H,  L  Weed,    They  con- 


Digitized  by 


Google 


^JB.']  JANUARY  TERM,  1897.  673 

The  State  ex  reL  Bachanan  va  Kellogg  and  others. 

tended  that  the  determination  of  the  question  whether  the 
charges  against  the  saloon  keeper  were  true  required  the 
exeroise  on  the  part  of  the  common  council  of  official  judg- 
ment and  discretion.  It  was  not  a  ministerial  duty,  and 
could  not  be  controlled  by  mandamua.  Stale  ex  rel,  Cl,  C.  cfe 
a  R.  Co,  V.  Whiie&idesj  3  L.  R.  A.  777;  High,  Extr.  Leg.  Rem. 
§§  24,  34,  42,  47,  238;  14  Am.  &  Eng.  Ency.  of  Law,  141; 
People  ex  rd,  WiUing  v.  MeaJcin,  56  Hun,  626;  People  ex  rel. 
Ptmks  V.  Board  of  ExcUe  of  Fluehing^  24  id.  195 ;  People  ex 
rel.  Bdden  v.  Contracting  Boards  27  N.  T.  378;  Hoole  v. 
Kinkeadj  16  Nev.  217;  State  ex  rel.  Gill  v.  Com,  Council  of 
Watertovmj  9  Wis.  254;  State  ex  rel.  Window  v.  Supervisors 
of  Mi.  Pleascmt,  16  id.  614;  Wauptm  v.  Chester ,  61  id.  401. 
The  following  opinion  was  filed  February  23, 1897: 

Cassobat,  C.  J.  This  is  an  application  for  a  writ  of  man- 
damus  to  compel  the  mayor  and  common  council  of  Oshkosh 
to  revoke  a  license  held  by  one  August  Kargus  for  selling 
intoxicating  liquor.  The  essential  allegations  in  the  alterna- 
tive writ  are  to  the  effect  that  during  the  times  mentioned 
the  relator  was  a  resident,  freeholder,  and  taxpayer  in  Osh- 
kosh; that  she  was  the  mother  of  two  minor  boys,  one 
twenty  and  the  other  seventeen  years  of  age;  that  the  mayor 
and  the  twenty-six  aldermen,  named  therein,  were  each  and 
all  duly  elected  and  duly  qualified  and  entered  upon  the 
discharge  of  their  respective  duties  as  such  officials;  that 
the  city  ordinance  prohibited  any  person  so  licensed  to  sell 
liquor  from  giving  away  or  selling  any  liquor  on  Sundays; 
that  August  Kargus  kept  a  saloon  in  the  city,  in  close  prox- 
imity to  the  residence  of  the  relator,  and  was  duly  licensed 
by  the  city  to  sell  liquor,  and  his  license  had  not  expired ; 
that  January  23, 1896,  the  relator  made  and  filed  with  the 
city  clerk  a  complaint  in  writing,  as  provided  by  the  stat- 
utes, alleging,  in  effect,  that  said  Kargus  had  sold  liquor  to 
the  six  minors,  therein  specified,  including  the  two  sons  of 
Vol.95— 43 
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the  relator,  and  also  sold  liquor  on  Sunday,  as  therein  speci- 
fied, which  allegations  were  true,  and  also  that  said  E^rgua 
was  keeping  a  disorderly,  riotous,  and  improper  house,  and 
praying  that  his  said  license  be  revoked;  that  a  copy  of 
which  complaint,  duly  verified,  was  thereto  attached;  that 
January  28, 1896,  at  a  regular  meeting  of  the  common  coun- 
cil, the  said  complaint  was  improperly  referred  to  the  police 
committee  and  city  attorney,  for  the  purpose  of  hindering 
and  delaying  action  upon  the  same;  that  February  11, 1896, 
at  a  regular  meeting  of  the  common  council,  the  said  com- 
plaint was  reported  back  to  the  council,  with  the  recom- 
mendation that  the  complainant  be  required  to  give  security 
for  costs  before  summons  issued,  and  the  same  was  adopted^ 
requiring  her  to  file  security  for  costs;  that  said  resolution 
was  adopted  for  the  purpose  of  preventing  any  action  being 
taken  upon  her  petition,  as  she  had  no  property,  except  a 
small  homestead ;  that  February  19, 1896,  the  relator  filed 
with  the  city  clerk  an  undertaking  for  costs,  as  required  by 
said  resolution ;  that  February  20, 1896,  summons  was  issued 
as  provided  for  by  law,  and  made  returnable  at  a  regular 
meeting  of  the  common  council  held  February  25, 1896;  that 
February  25,  1896,  at  a  regular  meeting  of  the  common 
council,  the  respective  parties  appeared  by  attorneys;  that 
the  complaint  was  then  read,  and  the  said  Kargus,  for  answer, 
put  in  oral  and  general  denial;  that,  without  further  pro- 
ceedings in  said  matter,  the  council  adjourned  until  March  5^ 
1896;  that  March  5, 1896,  at  a  regular  meeting  of  the  coun- 
cil, seven  witnesses  were  sworn,  and  testified  in  behalf  of  the 
complainant,  after  which  the  council  adjourned  until  March 
12,  1896;  that  March  12, 1896,  at  a  regular  meeting  of  the 
council,  the  case  was  again  taken  up,  and  six  witnesses  were 
sworn,  and  testified  in  behalf  of  the  complainant,  when  she 
rested  her  case,  and  the  council  again  adjourned  until  the 
evening  of  March  17, 1896;  that  on  the  evening  of  March 
17, 1896,  the  council,  without  having  taken  up  the  matter, 
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adjourned  untU  the  evening  of  March  24,  1896;  that  on  the 
evening  of  March  24, 1896,  at  a  regular  meeting  of  the  coun- 
cil, the  matter  was  taken  up,  and  seven  witnesses  were 
sworn  on  behalf  of  Kargus,  including  himself,  whereupon 
both  sides  rested,  and  thereupon  the  council  adjourned  until 
March  31, 1896;  that  one  of  such  witnesses,  and  a  son  of  the 
relator,  among  other  things,  testified  to  the  effect  that  he 
was  twenty  years  of  age,  and  was  in  the  said  saloon  of 
said  Kargus,  December  25, 1895,  and  got  beer  and  whisky 
about  half  a  dozen  times;  that  he  had  been  in  said  saloon 
nearly  every  day,  and  had  bought  beer  or  whisky  nearly 
every  day  from  the  said  Eargus;  that  he  had  been  in  the 
said  saloon  nearly  every  Sunday,  and  that  he  had  seen  Ear- 
gus sell  liquor  on  Sunday  to  five  other  minors  named;  that 
he  had  never  had  any  written  order  from  his  father  or 
mother  or  anybody  else  to  get  liquor  from  August  Eargus; 
that  the  other  son  of  the  relator,  as  such  witness,  testified  to 
the  effect  that  he  was  seventeen  years  old ;  that  he  had  drank 
liquor  in  the  said  saloon  December  25,  1895 ;  that  Eargus' 
son,  who  was  attending  the  saloon,  had  given  it  to  him;  that 
he  drank  three  times  that  day,  twice  August  Eargus  gave 
it  to  him,  and  the  third  time  the  boy  had  given  it  to  him ; 
that  he  never  had  any  written  order  from  his  father  or 
mother  or  anybody  else  to  get  liquor  from  August  Eargus; 
that  he  had  seen  four  other  minors  named  boy  liquor  sev- 
eral times  and  drink  in  that  saloon ;  that  six  other  minors 
named,  as  such  witnesses,  testified  to  the  same  effect;  that 
the  said  Eargus  testified  in  his  own  behalf,  and  admitted 
that  he  had  sold  the  two  sons  of  the  relator  liquor  a  good 
many  times;  that  he  had  sold  to  one  Eleist,  one  of  the  other 
minor  witnesses  named,  on  December  25, 1895,  a  good  many 
times ;  that  he  had  a  written  order  from  the  father  of  EJeist, 
but  refused  to  produce  it,  and  did  not  claim  to  have  any 
other  written  order  or  consent ;  that  he  sold  beer  and  whisky 
to  three  other  minors,  who  were  witnesses  named,  in  that 
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saloon ;  that  Kargus  did  not  offer  any  evidence  denying  that 
he  had  sold  beer  or  whisky  to  the  said  minors,  or  any  of  them, 
without  the  written  order  of  their  parents,  nor  that  he  had 
been  engaged  in  selling  liquor  for  several  months  prior  to 
December  25,  1895,  on  Sunday,  and  no  such  evidence  was 
offered  or  received;  that  the  evidence  was  undisputed  that 
he  sold  or  gave  beer  or  whisky  or  both  to  all  of  said  minors 
without  a  written  order  from  their  parents,  or  any  one  else, 
except  in  the  case  of  Kleist  mentioned ;  that  it  was  undis- 
puted that  he  did  sell  liquor,  beer,  or  whisky  nearly  or  quite 
every  Sunday  for  several  months  prior  to  December  25, 1895 ; 
that  nevertheless  the  common  council  had  wilfully,  capri- 
ciously, unreasonably,  and  persistently  neglected  and  refused 
to  find  that  said  August  Kargus  sold  liquor  to  minors  with- 
out a  written  order  of  their  parents  or  any  one  else,  and 
had  refused  to  find  that  he  sold  liquor  on  Sunday,  and  had 
wilfully  and  unreasonably  and  persistently  and  negligently 
refused  to  revoke  the  license  of  said  Kargus,  and  had  wil- 
fully and  unreasonably  abused  their  power  and  authority. 
The  verified  answer  and  return  of  the  mayor  and  common 
council  to  the  alternative  writ  of  mandamus  mentioned, 
after  reciting  the  pendency  of  such  proceedings  before  the 
common  council  for  the  purpose  of  revoking  such  license, 
stated,  in  effect,  for  cause,  reason,  and  excuse  why  they  had 
not  revoked  the  license,  that  said  Kargus  appeared  at  the 
time  and  place  named  and  denied  the  said  complaint;  that 
thereafter  each  party  produced  witnesses,  and  were  heard 
by  counsel  before  said  mayor  and  common  council;  that  the 
testimony  produced  by  said  parties  was  conflicting;  that 
after  the  close  of  the  testimony,  and  after  argument  by 
counsel,  the  mayor  and  said  common  council,  by  a  vote  of 
nine  in  the  affirmative  and  twelve  in  the  negative,  refused 
to  adopt  a  resolution  to  the  effect  that  the  allegations  in  the 
complaint  of  the  relator  against  August  Kargus,  a  saloon 
keeper,  for  the  revocation  of  his  license,  are  true  in  refer- 
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ence  to  selling  liquor  to  minors  without  a  written  order  from 
their  parents  or  guardians;  that  the  mayor  and  common 
council,  by  a  vote  of  ten  in  the  affirmative  and  eleven  in  the 
negative,  refused  to  adopt  a  resolution  to  the  effect  that  the 
allegations  in  the  complaint  of  the  relator  against  August 
Eargus,  a  saloon  keeper,  for  the  revocation  of  his  license,  are 
true  in  reference  to  the  selling  of  liquor  on  Sundays;  that 
the  mayor  and  common  council,  by  a  vote  of  four  in  the 
affirmative  and  seventeen  in  the  negative,  refused  to  adopt 
a  resolution  to  the  effect  that  the  allegations  in  the  com- 
plaint of  the  relator  against  August  Eargus,  a  saloon  keeper, 
for  the  revocation  of  his  license,  are  true  in  reference  to 
keeping  an  improper  house;  that  said  proceedings  were  had 
and  said  hearing  procured  before  the  mayor  and  common 
council  under  sees.  1558,  1559,  S.  &  B.  Ann.  Stats.;  that  a 
majority  of  the  aldermen  present  found  the  complaint  un- 
true, and  that  the  proceedings  were  dismissed;  that,  there- 
fore, they  could  not  cause  the  license  of  said  Kargus  to  be 
revoked  as  by  said  writ  they  were  commanded. 

At  the  close  of  the  trial  and  hearing  the  trial  court  re- 
fused to  award  the  writ  of  mcmdamua^  and  ordered  and 
adjudged  that  the  petition  therein  be,  and  the  same  was 
thereby,  dismissed,  and  that  the  common  council  go  hence 
without  day,  and  that  they  have  and  recover  from  the  re- 
lator herein  their  costs  and  disbursements  of  this  action, 
taxed  at  $35.23.  From  that  judgment  the  plaintiff  brings 
this  appeal. 

It  will  be  observed  that  the  answer  to  the  relation  does 
not  deny  any  allegation  contained  therein.  The  only  de- 
fense or  claim  relied  upon  is  that  there  was  conflicting  tes- 
timony on  the  trial  before  the  common  council,  and  that  a 
majority  of  the  council  voted  that  none  of  the  allegations  of 
the  complaint  in  respect  to  selling  liquor  to  minors,  or  on 
Sunday,  or  keeping  an  improper  house,  were  true.  The  an- 
swer fails  to  indicate  upon  what  particular  fact  the  testi- 
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mony  was  conflicting.  Since  it  admits,  in  effect,  that  the 
accused  sold  liquor  on  Sunday,  as  charged,  and  also  sold  liq- 
uor to  minors  without  the  written  order  of  their  parents  or 
guardians,  as  alleged,  we  must  assume  that  the  conflicting 
testimony  mentioned  related  to  some  other  and  immaterial 
fact.  In  other  words,  the  answer  concedes  the  guilt  of  the 
accused  as  charged,  and  that  the  common  council  refused  to 
revoke  his  license,  notwithstanding  such  guilt;  and  so  the 
trial  court  refused  the  mandamus^  as  we  assume,  on  the 
ground  that  the  majority  of  the  council  so  voted.  "  A  pro- 
ceeding by  mandamus  is  essentially  a  suit,  and  when  issue  is 
joined  by  the  return  it  becomes  a  civil  action,  within  the 
meaning  of  the  statutes,  and  as  to  the  form  and  sufficiency 
of  the  several  pleadings  must  be  governed  by  the  same  rules 
which  prevail  in  other  civil  actions."  State  ex  rel.  G.  B.  dk 
M.  H,  Co.  V.  JenningSy  56  Wis.  113.  The  admissions  in  the 
answer  in  this  case  therefore  are  just  as  conclusive  upon  the 
defendants  as  the  admissions  in  an  answer  in  any  civil  ac- 
tion.   Id. 

The  question  recurs  whether,  upon  such  facts,  so  admitted 
by  the  pleadings,  the  common  council  were  at  liberty  to  so 
refuse  to  revoke  the  license.  The  complaint  was  properly 
made  to  the  common  council,  and  the  hearing  had  as  pre- 
scribed by  the  statutes.  S.  &  B.  Ann.  Stats,  sec,  1558. 
The  statute  also  provides  that  "  If  upon  such  hearing,  the 
board  shall  find  the  complaint  to  be  true,  the  license  shall  be 
revoked^  and  if  untrue,  the  proceedings  shall  be  dismissed 
without  costs  to  the  accused,  and  if  the  complaint  be  found 
by  the  board  to  be  malicious  and  without  probable  cause, 
the  costs  shall  be  paid  by  the  complainant,  and  the  board 
may  require  security  therefor  before  issuing  the  summons, 
as  aforesaid."  S.  &  B.  Ann.  Stats,  sec.  1559.  Manifestly, 
the  common  council  were  bound  to  find  the  complaint  to  be 
true  or  untrue,  according  to  the  evidence  introduced.  StaU 
ex  rel.  Higgins  v.  Mayor  cfe  0.  C.  of  Bdoit^  74  "Wis.  267. 


Digitized  by 


Google 


Wis.]  JANUARY  TEEM,  1897.  679 

The  State  ex  reL  Buchanan  vs.  Kellogg  and  others. 

They  could  not  rightfully,  and  against  the  undisputed  evi- 
dence and  the  admitted  facts,  find  the  complaint  to  be  un- 
true. As  a  general  rule,  mandamus  only  lies  where  there  is 
no  other  adequate  remedy,  and  cannot  be  availed  of  as  a  writ 
of  error.  In  re  AOantio  City  R.  R.  Go.  164  U.  S.  633.  Here 
there  is  no  other  adequate  remedy.  But  so  long  as  an  inferior 
court  or  tribunal  acts  within  the  scope  of  its  authority  touch- 
ing any  matter  about  which  it  must  exercise  its  discretion, 
its  action  cannot  be  revised  by  mandamus.  Hull  v.  Supers 
of  Oneida  Co.  19  Johns.  259;  S.  C  10  Ahl  Dec.  223;  Eo 
parte  Raihjoay  Co.  101  U.  S.  711;  Stoite  ex  rd.  Comstock  v. 
Joint  School  Diet.  No.  1,  65  Wis.  631.  This  is  illustrated  by 
the  well-settled  rule  that  an  inferior  court  may  bis  compelled 
to  settle  a  bill  of  exceptions,  but  cannot  be  compelled  to 
sign  a  particular  bill  of  exceptions.  Ex  parte  Bradsi/reet^  4t 
Pet.  102;  Chateaugay  0.<&  I.  Co.,  Petitioner,  128  TJ.  S.  544. 
It  is  not  the  province  of  a  mandamus  to  determine  and 
adjudicate  disputed  rights,  but  to  enforce  undisputed  rights 
and  duties.  State  ex  rel.  Pfister  v.  Mayor  cfe  Aldermen  of 
Manitowoc,  52  Wis.  427,  and  cases  there  cited.  But  in  the 
case  at  bar,  as  indicated,  there  were  no  disputed  facts  to  be 
determined,  and  no  discretion  to  be  exercised.  The  return 
to  the  alternative  writ  denied  no  allegation  therein,  and  so 
admitted  the  several  charges  contained  therein,  including  the 
oharges  that  the  defendants,  as  mayor  and  common  council, 
wilfully,  unreasonably,  persistently,  and  negligently  refused 
to  revoke  the  license,  and  wilfully  and  unreasonably  abused 
their  power  and  authority.  Such  being  the  admitted  facts, 
the  peremptory  writ  of  mandamus  should  have  been  awarded. 
This  conclusion  is  supported  by  numerous  authorities.  Pros- 
pect Brewing  Co.^s  Petition,  127  Pa.  St.  523;  Comm.  ex  rel 
Century  Co.  v.  Philadelphia,  176  Pa.  St.  588 ;  Zanone  v.  Mound 
City,  103  m.  552;  lUinois  State  Board  of  Dental  Examiners 
V.  People  ex  rel.  Cooper,  123  111.  227;  State  ex  rel.  Blenken- 
^hip  V.  Texas  County  Court,  44  Mo.  230;  Amperse  v.  Comr- 
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mon  Council  of  Kalamazoo^  69  Mich.  78;  MoLeod  v.  Scoity 
21  Oreg.  94;  Merrill,  Mandamus,  §  40.  Thus  in  the  last  Illi- 
nois  case  cited  it  was  held:  ^^  A  public  officer  or  inferior  tri- 
bunal may  be  guilty  of  so  gross  an  abuse  of  discretion,  or 
such  an  evasion  of  positive  duty,  as  to  amount  to  a  virtual 
refusal  to  perform  the  duty  enjoined,  or  to  act  at  all  in  con- 
templation of  law.  In  such  case  momda/mus  will  afford  a 
remedy.  The  discretion  vested  in  official  bodies  must  not 
be  exercised  arbitrarily,  for  the  gratification  of  feelings  of 
malevolence,  or  for  the  attainment  of  merely  personal  and 
selfish  ends,  but  for  the  public  good,  and  should  be  controlled 
by  an  honest  judgment,  and  not  by  passion  or  prejudice." 
So,  in  the  first  of  the  Pennsylvania  cases  cited,  it  was  held, 
in  effect,  that  the  return  to  the  alternative  writ  requires  the 
greatest  possible  certainty,  or  it  will  be  regarded  as  insuffi- 
cient. See,  also,  Schend  v.  8l  Qeorg^9  Oerman  Aid  Soc,  49 
Wis.  241 ;  Siate  ex  reL  Hawley  v.  County  Board  of  SupWs  of 
Polk  Co.  88  Wis.  355.  This  last  case  is  the  same  in  principle, 
as  to  the  functions  of  a  mandamus^  as  the  case  at  bar,  and 
hence  the  discussion  need  not  be  further  continued. 

By  the  Court —  The  judgment  of  the  county  court  of  Win- 
nebago county  is  reversed,  and  the  cause  is  remanded  with 
direction  to  enter  judgment  in  favor  of  the  plaintiff,  award- 
ing the  peremptory  writ  of  majidamue  as  prayed. 

A  motion  for  a  rehearing  was  denied  April  80,  1897. 
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Abandonment.    See  Street  'Railways,  & 
Abatement  of  Action.    See  Railboabs,  6L 
AooouNTmOw    See  Beoeiveb,  1, 2. 

ACTION. 

Cau8e  of  Action,  See  Assault  and  Battery,  1.  Attachment.  Con- 
tract, 4^  8, 7.  Conversion.  Corporation,!.  County.  Creditor's 
Action,  1,  2l  Foreclosure,  8.  Garnishment,  1,  2.  Guaranty. 
Landlord  and  Tenant,  1, 2.  Libel.  Married  Women,  1, 2.  Mas- 
ter AND  Servant,  2, 4-&  Municipal  Corporation,  1.  Railroads, 
6,  a   Replevin,  1.   Sheriff.  Srec^riG  Performance,  1, 2.  Surety. 

BywhommayhehroughL    See  Married  Women.   Partie&  Replevin, 
Surety.    Town. 

Conditions  precedent    See  Constitutional  Law,  &    PLEADma,  1, 21 
Summons,  service  of.    See  Court  Commissioner. 
Survival  of  action.    See  Assignment.    Railroads,  6b 
Various  actions  and  proceedings. 
Against  a  County. 
For  cancellatioa  of  taxes,  80,  424L 
For  medical  treatment  of  drunkard,  153. 
For  board  of  priwmexs,  088. 
For  compensation  for  prosecuting  criminal,  604. 
Against  a  City. 
For  damages  for  change  of  g^de,  16b 
For  damages  for  opening  street,  221. 
To  enjoin  tearing  up  railway  tracks,  Sft, 
To  enjoin  sale  for  taxes,  42. 
To  cancel  assessment,  48. 
Against  a  Toum. 

For  injury  from  defective  highway,  271,  867. 
Against  Public  Officers, 
Town  treasurer.    On  official  bond,  870. 
School  board.    Mandamus  to  admit  scholars,  89L 
City  marshal    False  imprisonment,  492. 
Against  Heceiver  of  Railway  Company. 

For  injury  to  horse  by  negligence,  o46w 
A{Kjinst  a  Railway  Company. 
For  death  caused  by  negligence,  28,  69,  827,  460,  518. 
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Against  Street  Railway  Company, 
To  enjoin  laying  traoks,  29. 
For  injury  to  child  by  negligence,  179. 
For  compensation  for  land  taken,  061* 

Against  Insurance  Company. 
On  fire  policy,  192,  22^  265,  445,  542,  61& 
On  life  policy,  58a 

Against  Mutual  Benefit  Society, 
On  mortuary  oertifioates^  140,  805,  8ia 

Against  a  Bank, 
To  wind  up  its  business,  859. 

Against  other  Private  Corporations. 
For  injury  by  defective  machinery,  6L 
To  foreclose  mortgage,  21. 
Of  ejectment,  162. 

For  personal  injuries  by  negligence,  808^  599,  622^  640L 
For  conversion,  518. 
For  wages,  852. 
On  promissory  note,  597. 
For  relief  against  fraud  of  directors,  508L 

Against  an  Administrator. 

For  goods  sold  decedent,  848. 

On  claims  against  estate,  550,  6891 
Against  a  Guardian. 

For  funds  lost^  202. 

ByState. 

For  burg:lary,  77. 

For  homicide,  276. 

Certiorari  to  town  board,  205. 

Quo  tvarranto,  274. 

Mandamus  to  school  board,  890L 
By  Town. 

On  treasurer's  bond,  870. 
By  Railroad  Company. 

For  injunction  against  tearing  up  tracks^  89L 

To  cancel  taxes,  80. 

For  compensation  for  land  taken,  56L 

By  other  Private  Corporations,  -; 

To  recover  goods  sold,  56. 

To  recover  assessment  on  stock,  109. 

On  contract,  598,  606. 

On  guaranty,  111. 

On  insurance  policies,  226,  642. 

On  note  for  assessment,  129. 

To  enforce  stockholders*  liability,  14S. 

For  medical  treatment,  158L 

For  libel,  164. 

To  replevy  machinery,  842. 

To  reach  property  fraudulently  conveyed,  616b 
By  Public  Officer. 

SherifiF.    For  board  of  prisoners,  688i 
ByAdministrator. 

For  goods  sold  by  decedent^  848L 
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By  Receiver, 
To  reach  property  fraudulently  conyeyed,  OS. 
On  insurance  policies,  192. 
To  wind  up  insolvent  bank,  859. 

Actions  arranged  according  to  their  9vJbject  matter. 
For  accounting  by  receiver,  359. 
For  appointment  of  guardian,  246b 
For  assault  and  battery,  254. 
For  attachment,  169. 
For  board  of  prisoners,  588. 
For  burglary,  77. 

For  cancellation  of  taxes,  48,  80.  424 
For  care  of  drunkard,  153. 
For  commissions,  1,  476. 
For  compensation  for  land  taken,  661 
For  conversion,  518,  526,  558. 
For  custody  of  child,  406. 
For  damages  for  change  of  grade,  ICL 
For  damages  for  opening  street,  221. 
Of  ejectment  90, 162,  627. 
For  false  imprisonment,  492. 
For  fire  insurance,  192,  226,  266^  446,  642,  6ia 
For  garnishment,  185,  500. 
For  homicide,  276. 
For  injunction,  89. 
For  libel,  164. 
For  life  insurance,  58SL 
For  malpractice,  490. 
For  mandamus  to  school  board,  3901 
For  money  paid,  4L 

For  negligence  in  making  repairs,  678. 
For  money  loaned,  51. 
For  negligence  of  master,  6,  533,  599,  623. 
For  negligence  of  servant,  355. 
For  negligently  causing  death,  23,  69,  827,  460,  513. 
For  negligent  injury  to  horse,  646. 
For  personal  injury  by  negligence,  179,  808,  482,  640l 


For  personal  injury  by  defective  highway,  271,  367. 

For  probate  of  will.  111,  331. 

For  rents,  127, 176. 

For  replevin,  56,  842,  511,  616. 

For  revocation  of  license,  205. 

For  wages,  852,  613. 

On  account,  639. 

On  bond  of  treasurer,  370. 

On  contract,  28,  65,  348,  377,  550,  592,  606L 

On  guaranty.  111. 

On  insurance  policy,  140, 192,  226,  265,  805, 445,  6ia 

On  lease,  127, 176. 

On  promissory  note,  129, 169,  881,  441,  597. 

To  cancel  assessment  certificates,  48L 

To  cancel  taxes,  80. 

To  compel  release,  428. 

To  compel  the  issue  of  license,  580L 

To  compel  security  for  the  peace,  274 

To  construe  will,  260. 

To  enforce  foreign  judgment,  264. 

To  enforce  lien  on  logs,  864. 
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To  enforce  mechanic's  lien,  60^ 

To  enjoin  laving  tracks,  29. 

To  enjoin  sale  for  special  taxes,  43. 

To  enjoin  taxes,  80. 

To  enjoin  tearing  up  street  railroad,  39. 

To  foreclose  mortgage,  21,  257,  801,  878,  472, 

To  probate  lost  will,  121. 

To  recover  assessment  109. 

To  recover  commissions,  476. 

To  recover  funds  lost  by  guardian,  202. 

To  recover  land  sold  for  taxes,  627. 

To  recover  notes  fraudulentlv  transferred,  242. 

To  reach  property  in  whicii  debtor  has  an  interest,  95. 

To  recover  property  levied  on,  651. 

To  remove  cloud  on  title,  428,  456. 

To  remove  encroachment  on  highway,  458^ 

To  replevy  goods  obtained  by  fraud,  56. 

To  set  aside  conveyance,  383. 

To  set  aside  mortgage,  296. 

To  try  title  to  office,  21& 

To  wind  up  insolvent  bank,  859. 

AGENCY. 

See  Evidence,  5l    Insurance,  6,  9, 11. 

A  committee  appointed  by  the  directors  of  a  bank  from  their  num^ 
her,  and  authorized  by  them  to  purchase  certain  lots  for  the 
bank  on  such  terms  as  should  seem  to  them  most  advantageous 
to  it  at  a  price  not  exceeding  a  sum  named,  is  a  special  agent  and 
must  act  within  the  special  authority  given ;  and  it  has  no  power 
to  bind  the  bank  to  pay  a  larg^er  sum  for  those  lots  than  the  price 
fixed  by  the  board,  or  to  ^ve  in  addition  another  parcel  of  land; 
much  less  have  the  president  and  cashier  of  the  bank,  either  as 
members  of  the  committee  or  by  virtue  of  their  offices,  power  to 
delegate  such  authority  and  discretion  to  a  third  person  and  bind 
the  bank  to  pay  him  a  commission  for  his  8ervice&  Bryant  tx. 
Bank  of  Commerce^  476 

APPEAL. 
See  Criminal  Law,  1.    Practice,  5.    Writ  of  Error. 

Whai  appealahle. 

L  An  order  setting  aside  a  notice  of  Ha  pendens  is  not  appealable  under 
ch.  212,  Laws  of  1895.    Kunze  v.  Kunze,  264 

0.  An  order  denying  a  motion  to  require  plaintiff  to  elect  whether  he 
will  proceed  upon  a  cause  of  action  on  express  contract  or  upon 
one  on  quantum  meruit  is  not  appealable  under  ch.  212,  Laws  of 
1895.    mibauer  V.  Schotten,  28 

8.  An  order  of  the  circuit  court,  denying  a  motion  to  vacate  an  order 
for  the  bringing  in  of  additional  parties,  is  not  appealable  under 
ch.  212,  Laws  of  1895.    Cook  v.  City  of  Menasha,  215 

4b  An  order  striking  out  a  demurrer  as  being  frivolous  is  not  the  same 
as  one  overruling  a  demurrer,  within  the  meaning  of  ch.  212,  Laws 
of  1895,  and  hence  it  is  not  appealable,  even  when  made  by  the 
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court.  An  order  refusing  to  vacate  a  chamber  order  is  not  appeal- 
able unless  the  original  order  would  have  been  appealable  if  made 
by  the  court    Jacobs  v.  Beehe,  889 

Q.  An  order  denying  a  motion  for  a  new  trial,  based  on  the  minutes  of 
the  courts  is  not  appealable  under  ch.  212,  Laws  of  1895.  Hawkins 
V,  Ltttton,  492 

Jvdge^s  certifloate. 

6.  An  appeal  in  a  quo  warranto  case  to  try  the  title  to  an  office  is  not 

witnin  the  provisions  of  ch.  215,  Laws  of  1895,  limiting  the  right 
of  appeal  to  the  supreme  court  in  cases  involving  less  than  $100, 
by  requiring^  a  judge's  certificate.  That  chapter  applies  only  to 
cases  involvmg  money,  or  some  right  the  value  of  which  can  be 
computed  in  money.    State  ex  reL  Hinz  v.  McKone,  216 

7.  An  appeal  in  a  case  involving  less  than  one  hundred  dollars  will  be 

dismissed,  unless  the  judge's  certificate  as  to  questions  of  law  to 
be  decided  (required  by  ch.  215,  Laws  of  1895)  states  the  ultimate 
facts  on  which  the  particular  questions  of  law  are  raised,  so  that 
the  supreme  court  can  determine  the  same  without  reference  to 
the  record.    Burkhardt  v.  Elgee,  875 

Ehcceptions, 

8.  In  order  to  bring  up  for  review  in  the  supreme  court  exceptions  to 

the  rulings  of  a  referee  on  the  admission  of  evidence,  they  must 
be  renewed  in  the  circuit  court  upon  the  motion  to  confirm  or  set 
aside  the  referee's  report,  and  Uie  exceptions  to  the  rulings  of  that 
court  thereon  be  preserved  in  the  bill  of  exceptions.  Hinz  v»  Van 
Dusen,  503 

9.  The  verdict  of  a  jury  in  a  contest  as  to  the  probate  of  a  will  has 

substantially  the  same  advisory  effect  as  a  verdict  on  a  feigned 
issue  in  chancery,  and  consequentlv  exceptions  to  the  admission 
of  testimony  cannot  work  a  reversal  on  appeal    Bryant  v.  Pierce, 

831 
Return  en  appeal 

10.  Unless  the  affidavits  on  which  the  court  below  acted  in  making  the 
order  appealed  from  are  returned  with  the  record,  the  supreme 
court  will  dismiss  the  appeal,  even  though  they  had  never  been 
filed  in  the  court  below.  All  papers  must  come  to  that  court 
under  the  certificate  of  the  clerk  of  the  lower  court  and  cannot 
be  filed  for  the  first  time  in  the  supreme  court  Hoffman  <ft  Bil- 
lings Mfg.  Co.  V.  Burdick,  842 

Mndings  sustained, 

11.  Where  the  questions  raised  on  appeal  are  purely  questions  of  fact, 

and  there  is  evidence  to  sustain  the  findings  of  the  court  and  no 
preponderance  of  evidence  against  them,  the  judgment  will  be 
affirmed.    Magee  v.  Miss,  River  Logging  Co,  877 

12.  Upon  appeal,  the  findings  of  the  trial  court  are  not  to  be  disturbed, 

unless  they  are  clearly  against  the  weight  of  the  evidence.  Catura 
V.  Kleiner,  378 

18.  Findings  of  fact  will  not  be  disturbed  on  appeal,  if  supported  by  the 
evidence.    Pomeroy  u  Heddles,  453 

14  A  judgment  in  an  equity  case  will  not  be  reversed  because  of  the 
rejection  by  the  trial  court  of  record  evidence,  where  the  record 
so  rejected  is  returned  with  the  bill  of  exceptions  and  can  there- 
fore be  considered  by  the  appellate  court  Ibid» 
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15.  The  findings  of  fact  of  a  referee  will  not  be  disturbed  on  appeal, 

unless  against  the  clear  preponderance  of  evidenoe.  Hinz  v.  Van 
Dusen,  503 

16.  Upon  appeal  in  a  case  iuTolving  only  questions  of  fact,  where  the 

verdict  was  fairly  sustained  by  the  evidence,  the  judgment  was 
affirmed.    Bursinger  v.  A,  Fuermann  Brewing  Co.  597 

17.  A  judgment  denying  probate  of  a  will  because  of  the  mental  inca- 

pacity of  the  testator  and  of  undue  influence,  found  by  both  court 
and  jury  upon  sufficient  evidence,  will  not  be  disturbed  on  appeal. 
Bryant «.  Pierce,  331 

18.  A  finding  in  an  action  to  recover  notes  fraudulently  transferred 

that  the  transfer  was  not  fraudulent  will  not  be  disturbed  on  ap- 
peal, if  there  was  sufficient  evidence  to  support  it,  though  there 
was  evidence  which  might  have  sustainea  an  opposite  finding. 
Pieningv.EndresSy  2^ 

19.  tJpon  appeal  from  a  judgment  of  the  circuit  court  disallowing  claims 

against  an  estate,  if  the  findings  of  the  court  are  fairly  supported 
by  the  evidence  such  judgment  will  be  affirmed  where,  tnough 
the  evidence  on  the  part  of  the  claimant  is  not  s{>ecificallv  con- 
tradioted  by  any  witness,  it  is  rendered  inherently  improbable  by 
other  evidence.    Daniels  v.  Smith,  639 

Tntnaterial  errors, 

90.  The  exclusion  of  an  answer  to  a  (question  asking  an  explanation  of 
letters  put  in  evidence,  if  error,  is  harmless  where  the  witness  had 
already  testified  fullyas  to  all  that  the  question  was  calculated 
to  elicit    MiOerd  v.  Thompson,  843 

21.  Improper  remarks  made  by  counsel  for  the  plaintiff  in  addressing 
the  jury,  in  respect  to  the  reasons  why  a  second  trial  of  the  case 
became  necessary,  held  not  sufficient  ground  for  disturbing  the 
verdict,  where,  on  objection  being  made,  the  jury  were  instructed 
to  disregard  them.    Slensby  v,  Muwauhee  St  R.  Co.  179 

2S.  A  judgment  will  not  be  disturbed  because  of  remarks  made  by  the 
court  to  counsel,  during  the  trial,  relative  to  his  mode  of  cross- 
examining  witnesses  or  the  unnecessary  repetition  of  questions, 
where  it  does  not  affirmatively  appear  that  the  appellant  was  prej- 
udiced thereby.    McMahon  v,  Eau  Claire  Water  Works  Co,       640 

28.  If,  when  a  jury  returns  into  court  for  further  instructions,  the  ste- 
nographer is  absent*  but  one  of  defendant's  counsel  is  present,  and 
he  Keeps  silent  when  the  court  remarks  that  instructionff  cannot 
be  given  in  the  absence  of  the  stenographer  without  the  consent 
of  parties,  his  silence  must  be  deemed  to  be  consent,  and  a  waiver 
of  the  necessity  of  a  written  charge.  Ibid. 

24.  Where  a  motion  to  set  aside  a  judgment  by  default  against  non- 
resident defendants  is  made  in  their  name  by  their  assignee  in  in- 
solvency, for  the  purpose  of  obtaining  possession  of  property  in 
this  state  for  administration  in  such  proceedings,  and  it  appears 
that  the  defendants  made  no  effort  to  defend;  that  their  assignee 
under  a  voluntary  assignment  had  merely  instructed  attorneys  in 
this  state  to  interpose  an  answer  which  would  delay  proceedings 
until  it  should  be  determined  whether  a  defense  ought  to  be  made, 
but  had  not  put  them  into  possession  of  the  facts  upon  which  to 
base  a  defense,  or  informed  them  that  personal  service  on  the  de- 
fendants had  been  had  without  the  state;  and  that  such  attorneys 
had  not  put  in  such  defense  within  twenty  days  becaose  they  sup- 
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posed  service  had  been  obtained  by  publication,  the  denial  of  the 
relief  sought  is  held  not  to  be  such  a  dear  abuse  of  discretion  as 
to  warrant  a  reversal.    Ffister  v.  Smith,  61 

Afpbabance.    See  Waiver,  1. 

Abbest.    See  Criminal  Law,  3.    Municipal  Ck)RPORATiON,  2. 

ASSAULT  AND  BATTERY. 

1.  In  an  action  for  assault  and  battery  and  false  imprisonment^  against 

a  game  warden  who  arrested  the  plaintiff  without  a  warranty 
charging  him  with  a  violation  of  the  laws  for  the  protection  of 
game,  where  the  issue  was  whether  the  shooting  of  ducks  was 
done  in  the  nighttime,  the  mere  fact  that  the  plaintiff  was  com- 
mitting a  purely  technical  trespass  bv  floating  in  the  early  morn- 
ing over  the  submerged  lands  of  a  third  party  cannot  be  deemed 
a  sufficient  provocation  to  mitigate  the  damages  for  an  assault 
and  battery  oy  such  warden  in  making  the  arrest,  and  therefore 
evidence  of  possession  of  the  premises  by  the  owner,  and  of  the 
posting  of  notices  warning  against  trespasses,  is  irrelevant  and  not 
admissible.    Lamb  v.  Stone,  254 

2.  In  such  an  action,  where  there  is  some  evidence  of  violence  on  the 

part  of  the  officer,  a  charge  that  punitive  damages  may  be  given 
for  an  assault  and  battery  made  with  circumstances  of  aggrava- 
tion or  cruelty,  with  vindictiveness  or  malice,  is  not  erroneous. 

IbidL 
AssiSBMBNTS.    See  Milwaukbe,  City  of,  4. 

ASSIGNMENT. 

See  Garnishment,  a    Insurance,  1-^. 

A. cause  of  action  for  a  personal  injury  through  negligence  is  one 
which,  under  ch.  280,  I^ws  of  1887,  amending  sec.  4253,  R  S.,  sur- 
vives, being  clearly  within  the  meaning  of  the  amendatory  clause, 
''of  other  damage  to  the  person/' and  it  is  therefore  assignable 
before  jud^ent  The  assignment,  in  this  case,  of  a  verdict  for 
such  an  injury  by  the  plaintiff  to  his  wife  is  sustained  to  the  ex- 
tent of  his  actual  indebtedness  to  her.    Lehmann  v,  Farwell,    185 

ATTACHMENT. 

In  an  attachment  suit,  evidence  that  the  maker  of  the  notes  sued 
on  absconded  two  months  after  they  were  made,  taking  with  him 
a  large  amount  of  property  and  money,  and,  though  having  in  his 
possession  property  largely  in  excess  of  his  debts,  left  too  little  to 
satisfy  all  of  his  creditors,  does  not  establish  that  he  was  insolvent 
when  he  departed,  and  much  less  that  be  was  so  when  he  gave 
the  notes;  nor  that  he  then  intended  to  abscond  and  not  pay  them. 
Landatier  v.  Espenhain,  169 

Attorneys.    See  County. 

Bane:    See  Agency.    Fraudulent  Conyeyanob;  t 

BENEFIT  SOCIETY. 

See  Insurance,  1-3. 

1.  A  corporation,  organized  under  sec.  1771,  S.  &  B.  Ann.  Stats.,  for  the 
purpose,  as  expressed  in  its  articles  of  incorporation,  of  "mutual 
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aid  in  case  of  siokness,  accident,  and  death  of  its  members,  or  their 
families,  .  .  .  without  capital  stock,  and  organized  solely  for 
benevolent  and  charitable  purposes,  and  no  dividend  or  pecnniary 
profits  shall  ever  be  made  or  declared; "  and  by  its  constitution  dec- 
laring its  object  to  be  "  to  associate  all  male  persons  of  good  charac- 
ter who  are  sociably  acceptable,  and  to  the  best  of  its  ability  pro- 
vide their  relatives  with  material  and  moral  aid;  to  establish  a 
relief  fund  for  the  benefit  of  its  sick  members;  to  establish  a  fund 
out  of  which  there  shall  be  paid,  upon  sufficient  proof  of  the  death 
of  a  member  in  good  standing,  ...  a  sum  of  not  exceeding 
|2,(X)0  to  the  heirs  as  directed  by  the  member,"  has  no  authority, 
either  under  the  statute,  or  under  its  articles  of  incorporation  or 
its  constitution,  to  issue  a  benefit  certificate  payable  to  a  person 
who  is  neither  of  kindred  to  nor  a  member  of  the  family  of  the 
member  to  whom  it  is  issued.  Oroth  v.  Central  Verein  O.  17. 
O.  Oermania,  140 

2.  An  attempt  by  a  member  of  such  a  society,  to  whom  a  certificate 

had  been  issued  in  favor  of  his  iMirents,  to  substitute  as  benefici- 
aries strangers  to  whom  he  was  indebted  for  care  in  sickness,  but 
who  were  not  of  kindred  to  him  or  members  of  his  family,  being 
contrary  to  the  statute  and  to  the  articles  of  incorporation  of  such 
society,  was  null  and  void,  and  constituted  no  consideration  for 
the  surrender  of  such  certificate,  nor  did  the  surrender  and  can- 
cellation thereof  relieve  the  society  from  liability  to  the  parents. 

Ibid, 

3.  A  benefit  society,  by  receiving  into  membership  a  person  who  had 

previously  been  grossly  intemperate  and  who  had  taken  the  Keeley 
treatment  for  the  cure  of  the  liquor  habit,  with  knowledge  on  the 
part  of  the  person  who  took  his  application  at  the  time  thereof 
that  he  had  taken  such  treatment,  tnereby  waives  the  conditions 
in  the  application  in  respect  to  the  use  of  intoxicating  liquors,  so 
far  as  such  use  was  implied  in  the  taking  of  such  treatment;  and 
in  this  case  evidence  that  such  ofilcer  had  knowledge  of  the  facts 
was  properly  admitted.    £>e  Witt  v.  Home  Forum  Benefit  Soc    S05 

4.  Where  an  applicant  for  membership  in  a  benefit  society  in  terms 

'*'  covenants  and  warrants "  that  her  answers  to  questions  in  her 
application  are  full,  complete,  and  true,  and  that  the  truth  of 
such  application  shall  be  the  basis  of  her  rights  of  memberships 
and  upon  the  certificate  there  is  an  indorsement  that  it  is  "  issued 
on  the  faith  that  the  application  made  is  comf>lete  and  true  and 
contains  all  her  answers  and  statements,  otherwise  this  certificate 
shall  be  void,"  the  answers  in  such  application  are  all  warranties, 
and  a  false  affirmative  answer  to  the  question  *'  Are  you  now  in 
sound  health?"  renders  the  certificate  of  insurance  void,  even 
though  the  assured  believed  when  she  made  it  that  it  was  true. 
Boyle  V.  Northwestern  Mut  R,  Aeeo,  S12 

Bona  Fide  Pubchaseb.    See  Nones  of  Lis  Pendens,  2l 

Oabrieb.    See  Railroads. 

CASES  DISTINGUISHED,  Era 

!•  Baumgart  v.  Modem  Woodmen^  85  Wia  546  (as  to  the  difference  be- 
tween warranty  and  representation),  explained.  Boyle  v.  N.  Wi  3f. 
JR.  A880.  817 

a.  Beckman  v,  Beekman,  86  Wis.  655  (as  to  condition  in  deed),  distin- 
guished.   Gilchrist  v,  Foxeti,  438 
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a  Blumer  v.  Phcenix  Ins.  Co,  45  Wis.  622  (as  to  difference  between  war- 
ranty and  representation),  explained.    Boyle  v,  N,  W,  M.  i2L  Amo, 

817 

4.  Bogie  v.  Bogie,  41  Wis.  209  (as  to  condition  in  deed),  distinguished. 
Gfilchrist  v,  Foxen,  488 

6.  Bresnahan  v.  Bresnahan,  46  Wis.  885  (as  to  condition  in  deedX  dis- 
tinguished.   Cfilchriet  v.  Foocerit  488 

6.  Chicago  <St  N,  W.  IL  Co.  v.  Ft.  Hmvard,  21  Wis.  45  (as  to  the  entirety 

of  railroad  property),  disapproved.  Chicago  <&  N.W.  B.  Co.  v.  For- 
est County,  90 

7.  Clifford  v.  State,  58  Wi&  477  (as  to  la w  of  murder),  criticised  and  ex- 

plained.   Ternll  v.  State,  289 

8.  Combes  v.  Keyes,  89  Wi&  297  (as  to  surrender  of  franchise),  distin- 

guished and  limited.  Wright  v.  Miltoaukee  Electric  B.<SbL,Co.    88 

9.  Common  Council  of  Oshkosh  v.  State  ex  reL  Perkins,  59  Wis.  425  (as 

to  right  conferred  by  license),  distinguished.    State  ex  reL  Oetehel 
V.  Bradish,  209 

10.  Corcoran  v.  Miltoaukee  O.  L.  Co.  81  Wis.  191  (as  to  assumption  of 

risks),  distinguished.    Erdman  v.  Illinois  Steel  Co.  12 

11.  Donnelly  v.  Eastes,  94  Wia  890  (as  to  condition  in  deed),  distin- 

guished.   Oilchrist  v.  Foxen,  488 

12.  Fuhrman  v.  Jones,  68  Wis.  497  (as  to  title  of  assignee  for  creditors), 

limited.    Mihvaukee  lYust  Co.  v.  Lancashire  Ins.  Co.  200 

13.  Orever  v.  Culver,  84  Wia  295  (as  to  title  of  assignee  for  creditors), 

lifted.    Milwaukee  Trust  Co.  v,  Lancashire  Ins.  Co.  200 

14.  HUl  V.L.C.AM.R.  Co.  11  Wis.  223  (as  to  entirety  of  railroad  prop- 

erty), disapproved.    Chicago  <St  N.  W.  R.  Co.  v.  Forest  County,     90 

15.  Hogan  v.  State,  86  W&  226  (as  to  law  of  murder),  distinguished. 

TerriU  v.  State,  289 

16.  Jones  v.  St.  Onge,  67  Wis.  520  (as  to  garnishment),  distinguished. 

Lehmann  v.  Farwell,  191 

17.  Krouskop  v.  Shontz,  51  Wis.  204  (as  to  contract  by  married  woman), 

distinguished.    Mueller  v.  Wiese,  883 

18.  Liebermann  v.  Milwaukee,  89  Wi&  386  (as  to  special  assessments), 

followed.    Saunderson  v.  Herman,  50 

19.  Morgan  v.  Loomis,  78  Wis.  594  (as  to  condition  in  deed),  distin- 

guished.    Oilchrist  v.  Foxen,  488 

20.  Schomer  v.  Hekla  F.  Ins.  Co,  50  Wi&  575  (as  to  contract  for  insurance 

by  broker),  distinguished.    John  B.  Davis  L.  Co.  v.  Hartford  F. 
Ins.  Co.  234 

21.  State  ex  rel  Starkweather  v.  Common  Council  of  Superior,  90  Wis. 

612  (as  to,  disqualification),  distinguished.   .State  ex  reL  Getclvel  v. 
Bradish,  211 

22.  Steinhofel  v.  C,  M.  A  St  P.  R.  Co.  92  Wis.  128  (as  to  stay  of  proceed- 

ings), disapproved.    Milwaukee  M  A  B.  Asso.  v.  Niezerowski,    189 

23.  Stephenson  v.  Duncan,  78  Wi&  404  (as  to  assumption  of  risk),  dis- 

tinguished.   Erdman  v.  Illinois  Steel  Co.  12 

34.  Sweet  v.  Ohio  C.  Co.  78  Wis.  127  (as  to  assumption  of  risk),  distin- 
guished.   Erdman  v.  Illinois  Steel  Co.  12 

25.  Wadleigh  v.  Merkle,  57  Wis.  517  (as  to  title  of  assignee  for  creditors), 
limited.    Milwaukee  Trust  Co.  v,  Lancashire  Ins.  Co,  200 
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20.  Wright  v.  MUtoaukee  Electric  R,  A  L.  Co.  95  Wi&  39  (as  to  la|)8e  of 
franchise),  followed.  Milwaukee  Electric  R  dt  JL  C(k  v.  City  of 
Milwaukee,  41 

Circuit  Court.    See  Guardian,  2. 

Cloud  on  Title.    See  Partiks,  & 

Compensation  for  Land.    See  Eminent  Domain. 

CONDITI0N&  See  Contract,  1.  Deed,  1,  a  Foregloburj^  8,  &  In- 
surance, 8. 

CONSTITUTIONAL  LAW. 
See  State  Board  of  Health,  1,  2.    Taxation,  SL 

1.  The  restriction  of  subd.  6,  sea  81,  art  IV.  Const,  against  the  enact- 

ment of  special  legislation  "  for  the  assessment  and  collection  of 
taxes  or  for  extending  the  time  for  the  collection  thereof"  embraced 
all  the  proceedings  for  raising  money  by  the  exercise  of  the  tax- 
ing power  from  the  inception  of  the  proceeding  to  its  conclusion, 
and  took  from  the  legislature  all  power,  past,  present^  and  future, 
of  special  legislation  on  the  subject  Laws,  therefore,  limiting  the 
amount  which  it  shall  be  lawful  for  a  certain  county  and  the  sev- 
eral towns  therein  to  raise  and  expend  for  the  various  purposes 
for  which  taxes  may  be  levied,  are  unconstitutional  and  void. 
[Whether  such  laws  are  in  violation  of  sea  23,  art  IV,  Const,  pro- 
viding for  a  uniform  system  of  town  and  county  government^  not 
determined.]    Chicago  cfc  N,  W.  R.  Co.  v.  Foi*est  County,   *  80 

2.  Chapter  203  of  the  Laws  of  1895,  providing  that  habitual  drunkards 

who  are  "pecuniarily  unable  to  procure  and  pay  for  treatment 
for  such  disease  '*  may,  by  order  of  the  eounty  court  or  of  the  judge 
thereof,  be  sent  for  treatment  to  some  institution  in  the  state  for 
the  cure  of  such  disease  at  the  expense  of  the  county  in  whicli 
they  reside,  is  not  a  legitimate  exercise  of  the  police  powers  of  the 
state.  It  also  involves  the  imposition  upon  the  county,  without 
its  consent,  of  a  tax  for  the  benefit  of  private  institutions  and  in- 
dividuals, not  the  legitimate  objects  of  public  charity.  It  is  there- 
fore unconstitutional  and  void,  and  an  institution  to  which  a 
drunkard  has  been  so  sent  for  treatment  cannot  recover  from  the 
county  therefor.  Wisconsin  Keeley  Institute  Co,  v.  Milwaukee 
County,  153 

8.  The  provision  of  ch.  278,  Laws  of  1883,  requiring  ns  a  condition  for 
the  maintenance  of  an  action  by  the  former  owner  to  recover  land 
conveyed  bv  a  county  holding  a  tax  title  thereon  to  the  state,  and 
subsequently  sold  by  the  state,  that  the  plaintiff  shall  pay  into  the 
county  treasury  the  amount  of  taxes  paid  since  the  sale,  with  costs 
and  expenses,  is  not  in  conflict  with  sea  9,  art  I  of  the  state  con- 
stitution, securing  to  every  one  a  certain  remedy  in  the  law  for 
all  wrongs,  eta,  without  purchase,  eta,  since  such  payment  is  not 
absolute,  but  is  a  deposit  pending  the  suit,  and  the  money  is  to  be 
returned  to  the  plaintiff  in  case  he  fails  to  recover  the  land.  Lom- 
bard V,  McMillan,  627 

4.  The  state  having  conveyed  the  lands  is  under  some  obligation  to 
make  the  title  good  to  its  grantee,  and  the  provision  of  ch.  ^1,  Laws 
of  1885,  allowing  the  state  to  be  made  a  party  defendant  to  pend- 
ing actions  to  recover  such  lands  in  order  to  protect  its  own  in- 
terest, does  not  contravene  any  constitutional  right  of  the  plaint- 
iff therein.  Ibid, 
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CONTRACT. 

See  IireuRANCB,  6,  9-11.    Married  Women,  1,  3.    Receipt.    Specific 
Performance,!.  Street  Railways,  2.  Vendor  and  Purchaser,  1. 

1.  A  contract  by  which  plaintiff's  intestate  was  "to  do  all  the  excavat- 

ing which'*  defendants  "desired  to  have  done,"  to  be  "fully  com- 
pleted on  or  before  September  1, 1892,"  was  satisfied  by  the  doing 
of  so  much  of  the  grading  as  the  defendants  desired  to  have  done 
before  said  date,  so  that  no  recovery  could  be  had  bv  them  under 
a  provision  for  the  payment  of  910  per  day  liquidated  damages  for 
each  day  the  work  remained  uncompleted  after  September  1. 
Boden  v.  Maker,  65 

2.  A  combination  by  an  association  of  masons  and  building  contract- 

ors, embracing  more  than  four  fifths  of  those  classes  in  a  city,  to 
suppress  fair  and  free  competition  in  bidding  for  contracts,  evi- 
denced by  private  by-laws  re<^uiring  every  member  to  submit  all 
bids  proposed  to  be  made  by  him  to  such  association,  and  if  found 
to  be  the  lowest  bidder  and  entitled  to  the  contract,  to  add  to  such 
bid,  before  submitting  it  to  the  owner  or  architect  of  the  proposed 
building,  six  per  cent  of  the  contract  price,  which  he  is  to  pay  to 
the  association,  and  give  it  his  note  therefor,  and  in  that  manner 
to  exact  from  owners  six  per  cent  in  excess  of  a  fair  price,  is  con- 
traiT  to  public  policy,  unlawful,  and  void.  Milwaukee  Mattona  d: 
Builders'  Aaao,  v.  Niezerowski,  129 

3.  A  note  given  to  such  association  by  a  member  thereof  for  the  per- 

centage required  by  such  a  by-law  to  be  paid  on  a  contract  taken 
is  founded  upon  an  unlawful  consideration,  and  is  therefore  void 
and  will  not  oe  enforced.  Ibid. 

4.  If  a  written  contract  for  the  performance  of  services   fixes  no 

time  for  payment  therefor,  it  is  due  on  demand;  and  if  there  is 
nothing  on  the  face  of  the  contract  to  indicate  that  it  does  not 
embody  the  entire  agreement  between  the  parties,  parol  evidence 
is  not  admissible  on  the  part  of  the  defendant  in  an  action  on  the 
contract  to  prove  a  contemporaneous  agreement  postponing  pay- 
ment   Oliver  v.  HeU,  3o4 

5.  The  plaintiff  sent  a  written  proposition  to  the  defendants  in  which 

they  said,  "  We  herewith  give  you  estimate  and  specifications  for 
heating  your  new  house;  .  .  .  we  will  furnish  and  set  up  one  No.  290 
furnace  .  .  .  complete  and  ready  for  use.  .  .  .  We  guarantee  ca- 
pacity of  this  furnace,  under  proper  management  to  heat  all  rooms 
with  registers  connected  witn  furnace  "  to  a  specified  temperature, 
"provided  that  in  the  event  of  failure,  we  are  immediately  noti- 
fied of  such  failure  of  said  furnace  so  to  heat  said  rooms.  In  case 
of  said  failure  and  notice  of  the  same,  we  shall  have  the  option  of 
making  said  apparatus  heat  said  rooms  as  agreed,  or  to  remove  the 
same,  we  refunding  the  money  paid  thereon."  The  defendant  ac- 
cepted the  proposition.  Held,  that  it  constituted  a  contract  on 
the  part  of  the  plaintiff  to  furnish  a  furnace  or  apparatus  suit- 
able for  heating  defendant's  house  to  the  prescribed  temperature 
by  a  volume  of  hot  air,  and  its  representations  constituted  an  ex- 
press warranty  that  it  should  be  suitable  and  sufiicient  for  that 
purpose;  and  that  a  furnace  which  was  so  defective  as,  when 
properly  used,  to  send  forth  noxious  coal  gas  to  such  au  extent 
as  to  render  the  rooms  unwholesome  and  unsuitable  for  occu- 
pancy, is  not  a  suitable  one  for  heating  a  house,  though  it  may  be 
able  to  furnish  the  required  degree  of  heat;  and  such  defect  is  a 
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good  defense  to  an  action  to  enforce  a  lien  for  the  price,  of  which 
the  defendants  may  avail  themselves  without  taking  out  and  de- 
livering the  furnace  to  the  plaintiff.    FuUer-Warren  Co.  v.  Shurts^ 

606 

6.  A  debtor  who,  to  secure  his  sureties  in  a  bond  to  his  creditor,  has 

given  them  a  bill  of  sale  of  the  property  bought  from  such  cred- 
itor, they  agreeing  to  take  proper  care  of  the  property,  dispose  of 
it  to  the  best  advantage,  and  collect  his  accounts,  and,  after  pay- 
ing expenses,  pay  the  balance  to  the  creditor  until  he  is  fully 
paid,  and  return  the  remainder,  if  any,  to  the  debtor,  cannot,  after 
such  sureties  have  paid  over  a  part  of  the  proceeds  of  the  property 
to  the  creditor,  rescind  the  contract  ana  revest  the  title  of  the 
property  in  himself  by  demanding  a  return  thereof,  because  of 
the  refusal  of  such  sureties  to  pay  over  the  balance  to  the  cred- 
itor; nor  can  he,  after  making  such  demand,  maintain  an  action 
against  them  for  the  conversion  of  the  property.  Miller  v.  Palmer, 

7.  A  contract  by  partners  to  hire  an  employee  for  five  years  at  stipu- 

lated wages  to  be  paid  monthly  is  required  by  the  statute  of  frauds 
to  be  in  writing,  and  it  cannot  be  changed  or  superseded  by  a  con- 
tempoianeous  or  a  subsequent  parol  agreement  so  that, instead  of 
a  joint  liability  of  the  partners,  each  of  them  shall  be  responsible 
for  only  one  half  of  such  wages;  nor  is  parol  evidence  of  such  an 
agreement  admissible  in  an  action  upon  the  written  contracts 
Sanson  v.  Qunderaon,  613 

CONVERSION. 

See  CONTBAOTS,  6. 

In  an  action  for  the  conversion  of  a  quantity  of  paving  cedar,  evi- 
dence that  the  same  was  delivered  on  defendant's  dock  for  stor- 
age; that  it  was  afterward  removed  by  defendant  to  its  vard: 
and  that  when  it  was  demanded  by  plaintifF  the  defendant  failed 
to  produce  the  same  property,  but  olfered  to  deliver  some  inter- 
mixed cedar  of  inferior  quality,  is  held  to  sustain  a  finding  of  a 
conversion.    LaChapdle  v.  Warehouse  <fc  BuUdera*  Supply  C<k   518 

CORPORATION. 

1.  A  corporation,  with  the  consent  of  one  who  had  subscribed  for  a 

large  number  of  shares  of  its  stock,  proceeded  to  sell  out  to  other 
parties  its  entire  authorized  stock,  not  reserving  the  shares  sub- 
scribed for  by  him,  and  received  payment  therefor.  Held  that,  in 
an  action  between  the  corporation  itself  and  such  subscriber  (cred- 
itors not  being  interested),  it  could  not  recover  on  his  subscrip- 
tion.   Level  Land  Co,  No.  S  v,  Hayward,  109 

2.  A  corporation  becomes  such,  under  our  statute  (sees.  1772, 1773,  R  S.) 

on  the  day  upon  which  its  articles  of  incorporation  are  filed  for 
record  in  the  office  of  the  proper  register  of  deeds,  and  it  is  then 
capable  of  contracting  obligations  in  its  corporate  capacity,  though 
not  fully  or^nized;  subject,  however,  to  the  statutory  disability 
as  to  enforcmg  contracts  made  with  nonmembers,  before  at  least 
one  half  its  stock  shall  have  been  subscribed  for  and  twenty  per 
cent  thereof  actually  paid  in,  and  also  to  the  personal  liability  of 
the  stockholders  upon  such  contracts.    Badger  Paper  Co,  v.  Eoae, 

143 
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8w  Until  8uoh  a  corporation  has  become  fully  organissed  by  the  election 
of  directors,  the  sixers  of  the  articles  of  incorporation  have  au- 
thority to  manage  its  affairs,  and  a  contract  made  by  them  in  the 
name  and  for  the  benefit  of  the  corporation  binds  it.  No  ratifica- 
tion thereof  is  necessary;  yet  if  the  corporation  when  organized 
does  ratify  the  same,  such  ratification  will  relate  back  to  the  time 
when  the  contract  was  mada  IbicL 

4.  A  person  does  not  become  a  stockholder  by  merely  signing  a  writ- 
ten agreement  to  take  stock  in  a  corporation  to  be  formed,  nor 
until  such  subscription  paper  has  been  presented  to  the  corporap 
tion  and  accepted  by  it;  and  consequently  he  is  not  subject  to 
personal  liability  upon  a  contract  made  before  he  so  becomes  a 
stockholder.  Ibid, 

COSTa 
See  Apfbal»  2^  6.    Praoticb,  a 

1.  Upon  setting  aside  a  judgment  entered  by  default-,  and  granting  a 

new  trial,  under  sec.  2832,  R.  S.,  on  the  ground  of  mistake  or  ex- 
cusable neglect,  the  circuit  court  may  properly  impose  upon  the 
moving  party  the  payment  of  the  reasonable  expenses  incurred 
by  the  aavei-se  party,  which  he  would  lose  by  the  opening  of  such 
judgment,  but  not  such  as  were  unnecessary  or  excessive,  though 
actually  incurred.    BeM  v,  Schuette,  441 

2,  Sec.  8162,  R,  S..  does  not,  in  terms,  give  costs  to  the  prevailing  party 

in  a  foreclosure  action,  but  it  leaves  the  matter  to  be  regulated 
by  sec  2918,  R  S.,  which  provides  that  "in  all  equitable  actions 
costs  may  be  allowed  or  not  to  any  party,  in  the  oiscretion  of  the 
court."  The  word  "costs"  so  used  includes  solicitor's  fees  stipu- 
lated in  a  mortgage.  Spengler  v.  Hahn,  472 
8.  This  discretion  as  to  costs  should  not  be  exercised  arbitrarilv,  but 
the  long-established  rule  that  the  prevailing  party  is  entitled  to 
fuU  costs  should  prevail,  unless  the  ends  of  justice  require  a  de- 
parture therefrom.    •                                                                   IbicL 

COUNTY. 

See  Constitutional  Law,  2.    Sheriff. 

An  attorney  who  is  appointed  by  the  court  to  assist  the  district  at- 
torney in  a  criminal  case,  under  the  provisions  of  ch.  884,  Laws  of 
1887  (sea  752a,  a  &  R  Ann.  Stats.),  is  entitled  to  be  paid  in  the 
same  manner  as  is  provided  by  sec  4718,  R  S.,  for  paying  attorneys 
appointed  to  defend  indigent  criminals,  that  is,  upon  an  order, 
entered  in  the  minutes  of  the  court  in  which  the  services  are  per- 
formed, certifying  what  is  a  reasonable  compensation,  and  without 
such  a  certificate  he  cannot  recover  from  the  county  for  such  serv- 
ices. Williama  v.  Dodge  County,  604 
County  Court.    See  Guardian,  1. 

COURT  AND  JURY. 

See  Highways,  1.    NEOLiaBNOE,  4»  6.    Praotiob,  1,  8, 7. 

1.  Where  four  witnesses  have  testified  positively  to  the  giving;  of  cufr 
ternary  signals  by  a  locomotive,  the  testimony  of  two  witnesses 
who  were  where  they  could  have  heard  the  signals,  that  they  heard 
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none  but  gave  the  matter  no  attention,  was  insufficient  to  require 
the  submission  to  the  jury  of  the  question  whether  signals  were 
given.    Wickham  v.  C.  iSb  K  W,  R,  Co,  23 

2,  In  an  action  where  the  evidence  is  circumstantial,  its  effect  is  to 
be  determined  by  the  jury,  and  it  is  not  error  for  the  court  to  re- 
fuse to  instruct  them  that  there  is  no  evidence  to  establish  a  cer- 
tain fact    Agnew  v.  Farmers*  M,  P.  F.  Ins.  Ca  445 

S,  In  an  action  by  an  employee  for  an  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  employer  in  not  covering  or  guard- 
ing his  machinery,  the  question  whether  subd.  2,  sec.  1686/,  S.  & 
B.  Ann.  Stats.,  required  it  to  be  covered  or  guarded  depends  upon 
whether  it  was  "so  located  as  to  be  dangerous  to  employees  wnen 
engaged  in  their  ordinary  duties,'*  and  that  is  a  question  of  fact 
for  the  jury.    Ouinard  v.  Knapp-Stout  4:  Co,  Company,  482 


COURT  COMMISSIONER 

Under  seo.  2815,  R*  S.  (authorizing  a  court  commissioner  to  exer- 
cise the  powers  of  a  circuit  judge  at  chambers  except  where  an 
order  or  proceeding  is  authorized  to  be  made  or  taken  by  the  pre- 
siding judge  or  circuit  judge),  and  sec.  2640  (providing  that  an 
order  for  the  personal  service  of  a  summons  without  the  state  may 
be  made  by  the  court  or  a  judge  thereof),  such  an  order  may  be 
made  by  a  court  commissioner.    Pfister  v.  Smithy  61 


CREDITOR'S  ACTION. 

L  The  plaintiffs  in  an  action  to  enforce  a  parol  trust  in  lands  con- 
veyed in  fraud  of  creditors  are  in  no  position  to  maintain  the  ac- 
tion as  a  creditor's  bill,  unless  it  appears  that  they  have  exhausted 
their  legal  remedies, —  that  their  claim  has  been  reduced  to  judg- 
ment and  an  execution  thereon  has  been  returned  unsatisfied. 
Krouskop  V,  KroiLskop,  29G 

2l  To  sustain  an  action  by  a  creditor  against  a  corporation,  its  direct- 
ors, and  -some  of  its  stockholders,  to  impeach  a  mortgage  given  by 
such  directors,  as  being  fraudulently  given  for  the  purpose  of  se- 
curing to  themselves  preferences  over  other  creditors,  the  plaint- 
iff must  show  that  the  corporation  was  insolvent  at  the  time  it 
was  given,  or  that  such  directors  knew  that  suspension  was  im- 
pending.   Hinzv.  Van  Dusen,  603 


CRIMINAL  LAW. 

1.  A  proceeding  under  ch.  196,  R.  S.,  "to  prevent  the  commission  of 
crime,*'  by  binding  over  to  keep  the  peace,  is  not  the  trial  of  a  crimi- 
nal offense,  but  a  proceeding  before  a  magistrate:  and  an  appeal 
from  the  final  order  therein  must,  under  sec.  4827,  R.  S.,  be  taken 
to  the  circuit  court.  This  rule  is  not  changed  by  ch.  99,  Laws  of 
1891,  giving  to  the  county  court  of  Waukesha  county  concurrent 
civil  and  criminal  jurisdiction  in  certain  cases,  or  by  ch,  22.  Laws 
of  1895,  creating  a  municipal  court  in  that  county  and  giving  to 
It  the  criminal  jurisdiction  of  a  justice  of  the  peace,  and  an  ap- 
peal will  not  lie  from  an  order  of  the  municipal  court  in  such  a 
case,  to  the  coui^y  court     Weisselman  v.  State,  274 
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2.  Atoommon  law  the  term  "disorderly  house''  means  a  house  the 
inmates  of  which  behave  so  badly  as  to  become  a  nuisance  to  the 
neighborhood,  or  one  which  is  kept  in  such  a  way  as  to  disturb  or 
scandalize  the  public  generally,  or  the  inhabitants  of  a  particular 
locality,  or  the  passers-by;  and  it  has  that  meaning  in  a  city  ordi- 
nance which  provides  for  the  punishment  of  any  person  found  in 
a  **  disorderly  house,  or  a  house  of  ill  fame,  or  a  place  resorted  to 
for  the  purpose  of  prostitution."  To  be  a  "disorderly  house"  it 
need  not  be  a  house  of  prostitution.    Hawkins  v,  Lutton,  492 

S,  The  determination  of  the  trial  court  upon  a  preliminary  iuc^uiry  as 
to  whether  an  alleged  confession  was  voluntary  is  controlling,*  un- 
less it  shall  be  made  to  appear  satisfactorily 'that  such  determina- 
tion is  clearly  against  the  evidence.    Connors  v.  State,  77 

4,  A  confession  need  not  have  been  volunteered  or  spontaneous  in 

order  to  render  evidence  thereof  admissible,  it  being  sufficient  if 
it  was  made  freely,  without  compulsion,  and  voluntarily,  without 
promise  or  persuasion.  Itnd. 

5.  A  confession,  made  to  a  chief  of  police  shortljr  after  he  had  forcibly 

disarmed  the  accused  person  who  was  in  his  custody  to  prevent 
him  from  injuring  another,  is  admissible  where  it  appeared  that 
there  was  an  interval  between  the  struggle  and  the  confession; 
that  the  accused  was  not  asked  to  confess;  and  that  no  induce- 
ments weie  held  out  to  him  and  no  threats  made.  Ibid, 

4S.  An  instruction  that  "  the  state  has  sought  to  prove  the  defendant's 
guilt  by  introducing  certain  alleged  confessions  and  admissions, 
and  by  showing  that  he  was  seen,  after  the  burglary,  carrying 
something  under  his  coat,"  is  not  an  instruction  that  the  defend- 
ant  was  so  seen.  Ibid, 

7.  Upon  a  trial  for  homicide,  the  court,  after  charging,  as  reauested 
by  the  defendant,  that,  if  the  defendant  unnecessarily  killed  the 
deceased  while  resisting  an  assault  upon  him  with  intent  to  do 
him  great  bodily  injury,  they  might  find  him  guilty  of  man- 
slaughter in  the  second  degree,  proceeded  of  its  own  motion  to 
charge  them  that  "  if  the  defendant  was  not  justified  by  the  law 
of  self-defense  in  shooting  and  killing  Q.  (the  deceased),  and  the 
killing  of  Q.  was  therefore  unnecessary  and  unlawful;  and  if  you 
are  convinced  by  the  evidence  beyond  a  reasonable  doubt  tnat 
when  he  shot  and  killed  Q.  he  did  so  pursuant  to  an  intent  then  dis- 
tinctly formed  in  his  mind  to  kill  Q.,  you  cannot  lawfully  find  the 
defendant  guilty  of  manslaughter  in  the  second  de^ee,  for  the  de- 
fendant in  such  case,  if  he  killed  Q.  from  premeditate  design  to 
kill  him,  is  guilty  of  murder  in  the  first  degree."  JBe/d,  that  the 
latter  instruction  was  manifestly  erroneous  in  failing  to  distin- 
guish between  the  intentional  and  unnecessarily  killing  under  the 
circumstances  stated  in  sec.  4851,  R  S.,  and  a  killing  when  perpe- 
trated by  premeditated  design  to  effect  the  death  of  the  person 
killed,  which  would  be  murder  in  the  first  degree.  Mabshalx.,  J., 
dissents.     Terrill  v.  State,  276 

S.  Where,  in  such  a  case,  the  evidence  would  have  sustained  a  verdict 
finding  the  defendant  guiltv  of  manslaughter  in  the  second,  third, 
or  fourth  de^ee,  in  case  the  defense  of  justifiable  homicide  was 
not  substantiall^jT  made  out,  held,  that  it  was  the  duty  of  the  court 
to  accurately  give  to  the  jury  the  law  of  whatever  degree  of 
felonious  homicide  the  evidence  tended  to  prove;  and  to  refuse  to 
do  so,  and  in  effect  to  charge  them  that  they  must  acquit  the 
defendant  or  else  convict  him  of  either  murder  in  the  first  degree 
or  manslaughter  in  the  second  degree,  was  error.  Ibid, 
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DAMAGEa 
See  Instructions  to  Jury,  6.    Master  and  Sbryant,  IQ. 

1.  In  a  proceeding  by  a  municipal  corporation  to  condemn  land  for  a 
street  through  a  tract  whicn  is  used  for  agricultural  purposes  only, 
no  speculative  damages  or  values  should  be  allowed,  nor  should 
the  value  of  the  land  taken  be  determined  by  what  it  might  be 
worth  at  some  remote  future  time,  when  it  might  be  used  for 
some  other  purpose,  but  it  should  be  governed  by  the  fair  market 
value  thereof  at  the  time  it  was  taken,  for  any  purpose  for  which 
it  might  reasonably  be  used  in  the  immediate  future;  and  if  its 
adaptability  to  some  use  to  which  it  might  be  put  in  the  near 
future,  such  as  platting  into  city  lots,  increased  its  value  at  that 
time,  such  increase  would  be  a  proper  ground  of  assessment  of 
damages.    Alexian  Bros.  v.  City  of  Oshkosh,  221 

&  Paving  cedar  being  an  article  of  general  merchandise,  the  proper 
rule  of  damages  for  its  conversion  is  its  value  as  such  merchandise 
and  not  as  firewood,  and  it  is  not  error  in  an  action  for  such  con- 
version to  exclude  evidence  of  its  value  for  firewood.  LaCha- 
pelle  V,  Warehouse  iSb  Builders'  Supply  Co,  518 

&  In  such  action,  the  exclusion  of  testimony  as  to  value  by  a  witness 
who  said  that  he  did  not  know  of  any  demand  for  paving  cedar 
for  home  use  or  anywhere,  nor  know  what  its  market  value  was 
at  the  time  it  was  converted,  could  not  prejudice  the  defendant, 
and  was  not  an  error  for  which  a  judgment  for  the  plaintiff  should 
be  reversed.  Ibid. 

4  Where,  in  such  action,  the  only  evidence  as  to  the  value  of  the  prop- 
erty fixed  it  at  ten  dollars  per  cord,  it  was  not  error  for  the  oourt 
to  instruct  the  jury  to  allow  that  value  for  all  that  they  should 
find  had  been  converted,  with  interest  at  six  per  cent  from  the 
commencement  of  the  action.  Ibid. 

6.  In  an  action  for  a  personal  injury  caused  by  negligence,  a  verdict 
for  $5,000  damages  is  held  not  excessive,  where  there  was  evidence 
that  the  plaintiff  was  suffering  from  paresis  as  a  result  of  the  in- 
jury. McMahon  v,  Eau  Claire  Water  Works  Co.  640 
Debtor  and  Creditor.  See  Creditor's  Action.  Fraudulent  Con- 
YEYANOEa,  1,  2,  &    Pledge,  1,  2,  a 

DEED. 

1.  Recitals  in  a  deed,  showing  that  the  consideration  thereof  was  the 

payment  by  the  grantee  of  a  small  mortga^  and  the  support  of 
the  grantor  during  life  and  her  decent  burial  when  dead,  consti- 
tute conditions  subsequent,  for  a  breach  of  which  the  grantor  may 
re-enter  and  take  possession,  and  will  thereupon  become  re-vested 
with  the  title.    Oilchrist  v.  Foxen,  428 

2.  Every  person  acquiring  any  right,  title,  or  interest,  by  deed,  mort- 

gage, or  otherwise,  in  premises  conveyed  by  a  deed,  which  has 
been  duly  recorded,  containing  such  recitals,  takes  subject  to 
them,  and  the  rights  of  the  grantor  are  paramount  Ibid, 

8L  Where  land,  purchased  for  a  married  woman  and  paid  for  out  of 
her  separate  estate,  was,  without  her  knowledge  or  consent,  con- 
veyed to  her  husband,  but  was,  on  her  discovering  that  fact  two 
days  later  and  demanding  a  deed  in  her  own  name,  conveyed  by 
her  husband  to  her,  held,  that  the  deed  to  the  husband  conveyed 
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only  the  bare  legal  title,  and  he  held  merely  in  trust  for  his  wife,, 
and  that  the  lien  of  a  prior  judgrment  a^inst  him  did  not  attach 
thereto;  and  that  his  conveyance  to  his  wife  executed  the  trust 
and  passed  the  title  as  of  the  dato  of  the  original  deed  to  him. 
£>avenport  v.  Stephens,  450 

Demanix    See  Negotiable  Instruments,  1. 

Discretion.  See  Appeal^  24.  Costs,  2, 8.  Foreclosure,  4  PRAonoB»4 

DisoRDERLT  HousE.    See  Criminal  Law,  2. 

DovTER.    See  Wills,  & 

Drunkards.    See  Constitutional  Law,  2, 

DURESS. 

A  mere  threat,  by  the  father  of  a  girl  of  the  age  of  fifteen  years,  to 

Erosecute  criminally  a  married  man  who  had  unlawfully  caused 
er  to  become  pregnant,  unless  he  would  give  a  note  and  mort- 
gage to  provide  for  the  care  of  her  and  her  child,  does  not  consti- 
tute duress  which  will  avoid  the  securities  given  by  him  in  com- 
pliance with  the  demand,  where  it  appears  that  he  did  not  execute 
them  until  several  days  after  the  tnreat  and  after  he  had  con- 
sulted with  friends,  who  advised  him  to  settle.    Wolff  ti  Bluhmy 

257 
Ejectment.    See  Trespass. 
Election  of  Remedies.    See  Appeal,  2.    Trespas& 

EMINENT  DOMAIN. 

The  construction  and  operation,  on  a  public  street,  of  an  electric 
railroad  extending  between  several  cities  or  towns,  for  the  trans- 
portation of  merchandise,  personal  baggage,  mail,  and  express 
matter,  as  well  as  passengers,  is  not  a  mere  exercise  of  the  public 
easement  previouslv  acquired  bv  the  establishment  of  such  street, 
but  imposes  an  additional  burden  thereon,  and  is  a  taking  of  pri- 
vate property,  for  which  the  abutting  owner  is  entitled  to  com- 
pensation. Chicago  dt  N.W,  IL  Co.  v,  Milwaukee^  R.  <&  K,  E.  It 
Co.  561 

Equity.  See  Creditor's  Action.  Parties.  Specific  Performance. 
Surety. 

EsTOPPEu    See  Parent  and  Child,  a    Receiver,  t 

EVIDENCE. 

See  Appeal,  20.  Attachment.  Conversion.  Court  and  Jury,  1,  2. 
Criminal  Law,  1,  4,  5.  Fraud.  Milwaukee,  City  op,  4^  Negli- 
gence, 1,  2,  a    Pleading,  2.   Practice,  7.   Replevin,  a   Will»  1, 

4,5. 

1.  In  an  action  to  recover  a  broker's  commission  on  the  sale  of  real 

estate,  evidence  of  another  broker  as  to  the  terras  upon  which  the 
defendant  had  told  him  he  might  sell  the  property  was  inadmis- 
sible.    Oliver  v.  Morawetz,  1 

2.  Letters  written  to  a  medicine  company  by  its  patrons,  stating  how 

a  newspaper  article  was  understood  by  them  and  its  effect  upon 
readers  in  their  vicinity,  were  not  admissible  in  evidence  in  an 
action  for  the  libel  contained  in  such  article,  being  mere  hearsay. 
Dr,  Shoop  Family  Medicine  Co.  v,  Wemichy  104 
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&  The  burden  of  proof  that  the  loss  of  insured  property  was  caused 
by  the  neglect  or  misconduct  of  the  insured  in  reference  to  sav- 
ing the  property  is  on  the  insurance  company  setting  up  that  de- 
fense.    Woltera  v.  Western  Ass.  Co,  265 

4  Information  acquired  b;^  a  physician  or  surgeon  in  attending  upon 
a  patient  in  his  professional  capacity,  and  necessary  to  enable  him 
to  treat  such  patient,  is  privileged.  The  object  of  the  provision  of 
sec.  4075,  R  S.,  that  no  physician  or  surgeon  shall  be  compelled  to 
disclose  such  information,  was  to  protect  the  patient,  and,  constru- 
ing that  section  according  to  its  spirit  and  intention,  a  physician 
can  neither  be  compelled  nor  allowed  to  disclose  such  informa- 
tion in  court  without  the  consent  of  the  patient  Newman,  J.,  dis^ 
sents.    Boyle  v.  K  W,  Mut  It  Aaso.  312 

lit.  In  an  action  for  the  price  of  sleds  alleged  to  have  been  sold  by  M. 
to  Q.  on  his  representation  that  he  was  authorized  by  T.,  deceased, 
of  whom  the  defendant  is  administratrix,  to  buy  them  in  his 
name,  he  giving  an  order  on  T.  for  the  price,  held,  that  letters 
written  by  T.  to  M.  after  he  had  been  notified  of  the  purchase,  in 
the  first  of  which  he  asked  for  time  for  payment,  in  the  second 
of  which,  written  four  months  later,  he  promised  to  send  the 
money  soon,  and  in  the  third,  some  two  months  later,  he  asked  M. 
to  come  to  his  place  if  Q.  had  not  paid  for  the  sleds,  and  they 
would  determine  what  should  be  done,  though  not  constituting 
any  part  of  the  contract,  were  competent  evidence  as  to  Q.'s  au- 
thority to  buy  the  sleds  on  the  credit  of  T.,  to  be  considered  by  the 
jury  tor  what  they  were  worth  in  connection  with  all  the  other 
evidence.     Millera  v.  TJiompsoTi,  843 

<lb  In  an  action  for  services  rendered  an  order  given  by  the  defendant 
to  the  plaintiff  on  a  third  person  for  the  amount  due,  if  not  paid, 
is  not  admissible  as  evidence  of  a  settlement    Oliver  v.  Heil^    864 

7.  Where  the  defense  to  an  action  on  a  policy  of  fire  insurance  is  that 
the  plaintiff  set  the  fire  which  consumed  his  property  a  wide 
range  of  circumstances  maybe  given  in  evidence,  tending  to  show 
the  whereabouts  of  the  plaintiff  at  the  time  of  the  fire,  and  what 
motives  might  have  induced  him  to  set  the  fire.  Agnew  v.  JParm- 
ers' M.  P,  F.  Ins.  Co,  445 

EXCISE. 

See  Mandamus.    Statutes. 

Where  the  chairman  of  a  town  board  of  supervisors  hired  a  minor 
to  bu^r  whisky  from  a  licensed  vender,  for  the  purpose  of  obtain- 
ing evidence  of  his  selling  liquor  to  minors,  held,  that  such  chair- 
man was  disqualified  from  sitting  as  a  member  of  the  board  in 
investigating  the  matter  and  revoking  the  license  of  such  vender, 
and  the  action  of  the  board  in  that  matter,  he  acting  as  a  mem- 
ber, was  null  and  void.  Marshall  and  Newman,  J  J.,  dissenting, 
hold  that  a  permit  to  sell  intoxicating  liquor  is  not  a  vested  prop- 
erty right,  nor  entitled  to  constitutional  protection  as  such;  and 
that  a  supervisor  who,  in  the  discharge  of  his  duty  as  such,  files  a 
complaint,  is  not  disqualified  from  acting  on  the  board  in  investi- 
gating and  deciding  upon  the  charges.  State  ex  reL  OeUhd  v. 
Bradish,  205 

Exemption  fkom  Taxes.    See  Taxation,  1, 2,  4^  5. 

Fences.    See  Railroads,  3»  4, 
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FORECLOSURE. 

1.  Where  it  appeared,  on  a  motion  to  set  aside  a  sale  on  foreclosure, 
that  intending  bidders  had  been  misled  to  the  prejudice  of  the  de- 
fendants by  statements  of  the  sheriff  prior  to  the  sale,  and  led  to 
believe  that  successful  bidders  would  not  be  required  to  make  im- 
mediate full  payment  in  cash,  and  that  upon  a  resale  the  premises 
would  bring  a  larger  sum  than  the  amount  due  on  the  judgment, 
held,  that  it  was  not  an  abuse  of  discretion  to  set  aside  the  order 
confirming  the  sale,  and  to  order  a  resale,  on  a  sufiScient  bond 
being  given  to  secure  responsible  bidding  of  such  higher  price. 
Koop  V.  Burris,  801 

a.  Even  though  the  grantor  in  a  deed  which  is  liable  to  be  defeated 
by  breach  of  a  condition  subsequent  is  made  a  party  to  an  ac- 
tion to  foreclose  a  mort^a^e  given  by  his  grantee,  his  rights  can- 
not be  affected  by  the  judgment  therein.  The  provision  of  sec. 
8169,  R.  S.,  that  a  judgment  in  foreclosure  shall  be  "a  bar  to  all 
claim,  right  or  equity  of  redemption  in  the  mortgaged  premises 
against  the  parties  to  the  action,  their  heirs,"  etc.,  must  be  under- 
stood as  referring  to  such  rights  and  interests  as  were  or  might 
properly  have  been  litigated  in  the  foreclosure  action,  and  not  to 
such  as  are  paramount.     ChilchrUt  v.  Foasen,  428 

-8.  The  holder  of  a  mortgage  which  is  subject  to  the  paramount  rights 
of  the  grantor  of  the  mortgagor  may  foreclose  the  same  and  sell 
the  premises  under  the  judgment  for  the  purpose  of  perfecting  his 
title  of  record,  notwithstanding  he  may  have  obtained  a  deed  of 
the  paramount  title,  and  his  rights  as  plaintiff  in  the  foreclosure 
action  will  not  become  merged  in  his  legal  title.  Yet,  as  a  con- 
dition of  relief  against  the  purchaser  at  the  foreclosure  sale,  he 
may  properly  be  required  to  pay  back  the  money  received  on 
such  sale,  with  interest  Ibid, 

4.  Our  statute  (sec.  3162,  R.  S.)  requiring  that  a  judgment  for  the 

Slain  tiff  in  an  action  to  foreclose  a  mortgage  shall  nz  the  amount 
ue  and  "adjudge  that  the  mortgaged  premises  be  sold  for  the 
payment  *'  thereof,  is  mandatory,  and  leaves  to  the  court  no  dis- 
cretion to  enter  a  judgment  in  the  alternative  form.  Spengler  v. 
Hahuy  472 

raANcmsE.    See  Stbeet  Railways,  1,  2,  a 

FRAUD. 

See  Appeal,  18.    iNSTRucmoNs  to  Jury,  6.    Pleadinq,  7. 

Neither  an  accidental  remark  by  a  merchant  that  he  "considered 
himself  worth  from  910,000  to  |20,000  clear,"  made  in  conversation 
with  the  agent  of  a  manufacturer  but  not  connected  with  any 
negotiations  or  sales  (being  simply  the  expression  of  an  opinion), 
nor  the  statement  of  the  merchant  at  the  time  of  making  a  subse- 
•quent  purchase  that  he  would  discount  his  bills  the  following 
January  (being  a  mere  promise),  even  though  false,  could  form 
the  basis  of  an  action  to  reclaim  goods  subsequently  sold,  on  the 
ground  of  fraud.    Louis  F.  Fromer  <Sb  Co,  v,  Stanley,  56 

FRAUDULENT  CONVEYANCES. 

See  Creditor's  Acjtion,  2, 

L  A  purchase  of  notes  from  a  bank  by  a  depositor,  he  paying  there- 
for with  his  check  on  such  bank,  though  made  but  a  few  days  be- 
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fore  the  failure  of  the  bank,  will  not  be  held  fraudulent  in  an 
action  b^  the  assignee  of  the  bank  to  recover  such  notes,  if  the 
transaction  is  proved  to  have  been  conducted  in  good  faith  on  the 
part  of  the  purchaser,  without  knowledge  of  the  insolvent  condi- 
tion of  the  Dank,  or  of  any  fraudulent  intent  on  the  part  of  its 
officials,  and  without  notice  of  any  facts  which  shoula  have  put 
them  upon  inquiry.    Piening  v.  Endress,  243 

2l  a  conveyance  by  a  father  to  his  children  of  aU  his  land,  including 
his  homestead,  the  whole  of  which  is  heavily  incumbered  by 
mortgage,  they  paying^  a' full  and  adequate  consideration  for  hi» 
equity  of  redemption  therein,  is  not  rendered  fraudulent  as  to 
creditors  of  the  father  by  the  fact  that  they  also  agreed  to  sup- 
port him  during  life.    Torrey  Cedar  Co.  v.  Eul,  615 

8L  The  fact  that  a  judgment  note  was  obtained  for  the  purpose  of  en- 
tering judgment  and  levying  execution  on  the  property  of  the 
debtor  does  not  render  the  note  fraudulent    Oeilfuss  v,  uorrigafir 

651 

GARNISHMENT. 

!•  A  mere  verdict  against  the  defendant  in  an  action  for  personal  in- 
jury does  not  make  the  liability  absolute,  which  is  essential  to 
render  it  subject  to  garnishment  To  become  so  liable  a  judg- 
ment is  necessary.    Lehmann  v,  Farwell,  185> 

2l  An  agreement  by  a  mortgagee  of  lands  to  discontinue  foreclosure 
proceedings  commenced  by  him,  in  consideration  that  the  mort- 
gagor should  turn  over  to  him  the  rents  of  such  lands  to  be  ap 
Slied  on  the  debt,  in  pursuance  of  which  such  foreclosure  was 
iscontinued,  and  the  mortgagor  directed  his  agents  for  the  col- 
lection of  the  rents  to  pay  over  the  same  to  the  mortgagee  when 
collected,  and  they  credited  such  rents  to  the  mortgagee  on  their 
books,  is  held  to  constitute  a  valid  equitable  assignment  of  such 
rents,  and  they  were  not  subject  to  garnishment  m  the  hands  of 
the  agents  in  favor  of  a  judgment  creditor  of  the  mortgagor. 
Baillie  v,  St^Jie^iaon,  500 

GUARANTY. 

Certain  persons,  all  but  two  of  them  beine  stockholders  in  the  W» 
Mfg.  Ca,  signed  an  instrument  which,  after  reciting  that  the  W. 
Mfg.  Co.  was  indebted  to  the  W.  M.  &  F.  L  Ca  Bank  in  a  certain 
sum,  and  mijB^ht  thereafter  become  indebted  in  additional  amounts, 
and  expressing  a  consideration,  proceeded  as  follows:  ''We  and 
each  of  us  do  hereby  agree  upon  demand  to  pay  to  said  .  .  .  bank 
all  loans,  drafts,  overdrafts,  indorsements,  accounts,  checks,  notes,, 
interest,  demands,  and  liabilities,  of  every  kind  and  description^ 
now  owing,  or  which  may  hereafter  become  due  or  owing,  by  said 
W.  Mfg.  Ca  to  said  .  .  .  bank.  It  is  understood  that  we  each 
waive  notice.  .  .  .  This  is  a  continuing  guaranty.  It  is  un- 
derstood that  we  are  to  pay  any  sums  which  may  accrue  here- 
under in  the  proportion  which  the  amount  of  stock  now  held  by 
each  of  us  in  said  company  bears  to  the  whole  amount  of  capital 
paid  in  by  said  company.''  In  an  action  on  such  guaranty,  neld, 
that  whatever  might  have  been  the  intention  of  the  signers,  they 
had  all  of  them  in  legal  effect  bound  themselves  jointly  and  sev- 
erally to  the  bank  for  the  entire  indebtedness  of  the  W.  Mfg.  Co., 
and  not  simply  in  severalty  for  an  amount  proportioned  to  the 


Digitized  by 


Google 


Wis.]  index.  701 


stock  held  by  them;  and  that  the  latter  clause  could  only  have 
«ffect  as  fixing  a  rule  of  contribution  among  themselvea  Wia" 
connn  31  dt  F.  Ins.  Co.  Bank  v.  WUkin,  111 

GUARDIAN. 

1.  The  direction  of  the  county  court  upon  the  settlement  of  the  ac- 
counts of  a  guardian  has  the  force  and  effect  of  a  judgment,  and 
is  conclusive  of  the  rights  of  the  partie&  It  bars  any  defense  by 
the  guardian  to  a  subsequent  action  for  the  amount  ordered  by 
the  court  to  be  paid  to  the  ward  upon  such  settlement  O'Connor 
V.  Decker,  202 

2l  a  guardian  who  deposits  the  trust  funds  in  a  bank  must,  if  he  wishes 
to  protect  himself  from  loss  by  a  failure  of  the  bank,  make  such 
-deposit  as  of  trust  funds  of  the  specific  trust  to  which  they  be- 
long. It  is  not  sufficient  that  he  take  for  them  a  certificate  of 
deposit  in  his  name  with  the  abbreviation  "  Guar."  following  it, 
that  not  being  equivalent  to  the  word  guardian,  nor  does  it  show 
for  what  ward  the  deposit  is  made  by  him  as  guardian.  Ibid, 

B.  In  a  proceeding  under  sec.  45876,  S.  &  K  Ann.  Stats.,  to  remove  a 
child  from  the  custody  of  his  parents,  guardian,  etc.,  on  proof  that 
the  physical  or  moral  welfare  of  the  child  is  endangered  by  the 
neglect,  abuse,  eta,  of  such  parent,  etc.,  and  to  provide  him  a  home 
elsewhere,  the  county  judge  acts  as  a  mere  magistrate,  and  not  as 
a  court;  and  his  order  in  such  a  proceeding  is  no  bar  to  the  exer- 
cise by  the  circuit  court  of  its  general  equity  jurisdiction  over  in- 
fants by  appointing  another  person  as  guardian  and  awarding  to 
him  the  care  and  custody  of  the  infant  Such  action  by  it  in- 
volves no  confiict  between  courts  of  concurrent  jurisdiction  in  the 
matter  of  appointing  guardiana  In  re  Chuardianship  of  Oertntde 
Klein,  246 

OUARDIAN  AD  LiTEiL    See  Pabties»  2. 

HIGHWAYa 
See  Milwaukee,  City  of,  1, 2L 

1.  In  an  action  for  a  personal  injury  caused  by  the  presence  of  an  old 

stump  eighteen  Inches  high,  about  eight  and  one-half  feet  west 
from  the  center  of  the  highway,  which  had  been  there  eighteen 
years,  it  appeared  that  the  plaintiff,  who  lived  on  that  highway 
and  not  far  off  and  knew  of  the  stump,  was  driving  past  there  on 
a  track  west  of  that  which  the  town  authorities  had  graveled,  in 
the  nighttime,  forgetful  of  the  stump,  when  her  wheel  struck  it 
and  she  was  tipped  over  and  injured.  Held,  that  the  question 
whether  the  presence  of  the  stump  there  was  such  negligence 
as  made  the  town  liable  for  her  injury  was  properly  left  to  the 
jury.    Hinkley  v.  Town  of  RoaeTidale,  271 

2.  Although  the  person  suing  for  an  injury  caused  by  a  defect  in  a 

highway,  such  as  a  dangerous  gully  or  ditch  extending  across  it, 
was  not  actually  thrown  out  and  injured  until  his  horses  had  be- 
come frightened  on  passing  through  it  and  had  been  running  for 
some  distance  therefrom,  yet,  if  such  defect  was  the  cause  of  the 
horses  running  away,  it  may  well  be  held  to  have  been  the  proxi- 
mate cause  of  the  injury.    Donohue  v,  Totvn  of  Warren,  867 
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8.  A  notice  of  injury  and  a  complaint  therefor  which  designate  the 
place  where  the  accident  happened  as  being  '<in  the  highway  run- 
ning between  sections  three  and  four  in  the  town  of  W.  at  a  point 
about  four  hundred  feet  north  of  the  southwest  comer  of  the 
northwest  quarter  of  section  three,"  are  sufficient  in  that  respect, 
if  the  defect  causing  the  accident  was  so  near  to  the  point  desig- 
nated as  not  to  cause  any  material  variance.  JbwL 

Husband  and  Wife.    See  Insurance,  Z. 

Injunction.    See  Taxation,  4. 

INSTRUCTIONS  TO  JURY. 
See  Criminal  Law,  6-S. 

1  When  instructions  are  requested  which  are  correct  in  law  and  ap> 
plicable  to  the  case,  the  c-ourt  should  give  them  without  modifica- 
tion, and  to  refuse  to  do  so  is  error,  unless  they  are  substantially 
given  in  the  general  charge.  Guinard  t\  Knapp-Stout  d:  Co,  Comr 
pany,  483 

2l  Thus,  after  giving  an  instruction  in  an  action  for  an  injury,  by  un- 

guarded  machinery,  substantially  as  requested,  that*  "  if  the  junr 
nd  that  the  defendant  furnished  to  the  plaintiff  a  place  to  work 
which  was  as  safe  and  free  from  danger  as  other  persons  of  ordi- 
nary care  in  like  business  and  under  like  circumstances  ordinarily 
furnish,  they  must  find  for  the  defendant,"  to  modifv  such  instruc- 
tion by  adding  that  **  they  should  not  so  find  if  the  places  pro- 
vided by  such  other  employers  of  labor  for  their  workmen  or 
servants  are  not  reasonably  safe,"  has  the  effect  to  pervert  the 
force  and  destroy  the  meaning  of  the  instruction  and  leave  the 
jury  without  a  standard  by  which  to  test  the  defendant's  liability^ 

IbidL 
8.  The  test  of  negligence  in  such  a  case  is  the  presence  or  absence  of 
that  degree  of  care  which  ordinarily  prudent  persons  are  accus- 
tomed to  observe  about  the  same  or  similar  affairs  in  similar  cir- 
cumstances. Ibid. 

4.  In  such  an  action,  to  instruct  the  jury  in  a  general  way  that  a  pre- 

ponderance of  evidence  is  necessary  to  justify  a  verdict  for  the 
plaintiff,  and  then  to  add,  "  You  cannot  find  for  the  plaintiff  un- 
less his  evidence  outweighs  that  of  the  defendant.  ...  If  the 
plaintiff  has  proved  his  case  by  a  fair  preponderance  of  evidence, — 
if  plaintiff's  evidence  weighs  enough  more  than  that  of  defend- 
ant to  turn  the  scale  on  the  plaintiff's  side,  even  if  it  be  but  little* 
if  that  little  be  perceptible, —  your  verdict  will  then  be  for  the 
plaintiff,"  is  calculated  to  puzzle  and  mislead  the  jury.  Ibid, 

5.  To  instruct  the  jury  in  such  a  case  that,  "If  you  find  for  the  plaint- 

iff you  will  bring  in  such  damages  as  will  make  him  whole  in  dol- 
lars, as  far  as  possible,"  is  misleading,  in  that  it  suggests  greater 
damages  than  are  given  by  the  just  rule,  i.  e.  ''sudi  sum  as  will 
fairly  compensate  for  the  damages  suffered  and  is  reasonable  in 
amount"  Ibid. 

<L  A  refusal  by  the  court  to  instruct  the  jury,  as  requested,  that  the 
defendant  could  not  obtain  a  rescission  of  the  contract  for  false 
representations  nor  recover  on  the  counterclaim  for  money  paid 
on  such  contract,  if  by  the  exercise  of  dili^nce  he  might  have 
discovered  their  falsity,  or  if  he  failed  to  exercise  his  right  to  rescind 
within  a  reasonable  time  after  the  discovery,  held,  not  to  be  error, 
where  the  general  charge  gave  that  instruction  in  substance.  South 
Milwaukee  B,  H.  Co.  v.  Harte,  592 


Digitized  by 


Google 


Wis.]  index.  70S 


7.  For  the  oourt  to  state  in  its  charge  in  an  action  on  an  insurance 

policy  that  the  only  issue  for  the  jury  is  whether  the  plaintitf  set 
or  caused  to  be  set  the  fire  which  consumed  his  buildings,  and  that 
all  other  matters  claimed  in  the  complaint  stand  admitted  as  true- 
if  the  plaintiff  is  entitled  to  a  recovery,  cannot  prejudice  the 
plaintiff.    Agnew  v.  Farmers'  M,  P.  F.  Ins,  Co,  445- 

8.  It  was  not  error  for  the  court  to  state  in  its  charge  what  the  de- 

fendant claims  as  to  the  plaintiff's  motives  in  purchasing  the 
insured  property,  and  that  "  whether  he  was  actuated  by  such  mo- 
tives is  a  disputed  fact  He  denies  it  It  is  for  you  to  determine 
whether  such  facts  existed."  Ibid, 

9.  It  was  not  error  for  the  court  to  refuse  to  charge,  as  requested  by 

plaintiff,  that  the  defense  must  be  established  by  a  preponderance 
of  the  evidence  given  in  court,  where  that  point  was  fully  covered 
by  the  general  charge.  Ibid. 

10.  In  an  action  for  an  injury  caused  by  negligence  as  to  blocking  a 

guard  rail,  there  being  evidence  which,  if  believed,  might  have 
sustained  a  finding  that  the  injuries  of  the  deceased  occurred  in 
consequence  of  his  stumbling  against  the  arm  of  the  guard  rail 
and  then  slipping,  it  was  error  for  the  court  to  refuse  to  charge 
the  jury  that  if  the  injuries  were  received  in  that  way  the  plaintiff 
could  not  recover,  unless  the  same  point  was  clearly  given  in  the 
general  charge.     Curtis  v,  C,  &N,  W.  B,  Co.  460 

11.  In  an  action,  by  a  married  woman  to  recover  a  piano  claimed  to 

have  been  given  her  by  her  husband  before  marriage,  it  was  not 
error  for  the  court  to  charge  the  jury  to  the  effect  that  the  trans- 
action on  which  the  plaintiff  basea  her  claim  to  the  piano  was  not 
strictly  one  between  nusband  and  wife,  ^et  the  same  principle  pre- 
vails as  if  they  had  been;  such  instruction  being  favorable  to  the 
appellant     Williams  v,  Hoehle,  610 

12.  An  instruction  to  the  effect  that  the  jury  must  take  the  testimony 

as  it  was, —  credible  and  false, —  and  if  they  found  the  burden  of^t 
proof  in  favor  of  the  plaintiff,  they  must  find  for  her, —  the  words 
burden  of  proof  being  evidently  used  through  inadvertence  in- 
stead of  preponderance  ofetridencei — is  held  not  calculated  to  have 
misled  the  jury  to  the  prejudice  of  the  appellant  Ibid. 

13.  An  instruction  that  possession  "  for  certain  purposes  makes  a  prima 

facie  ownership,"  and  that  the  jury  should  consider  that  fact 
with  the  other  evidence  and  give  it  such  force  as  it  ought  to  have 
in  reaching  a  conclusion,  is  held  to  have  been  favorable  to  the  ap- 
pellant '  Ibid, 

14.  In  determining  whether  the  instructions  given  to  the  jury  were  cor- 

rect and  sufficient,  the  charge  is  to  be  construed  as  a  whole  and 
not  by  detached  sentences.    Hinkley  v.  Town  of  Rosendale,       271 

INSURANCE. 

See  Waive?^  2. 
lAfe.  See  Benefit  Society,  1-1 
1.  One  who  effects  an  insurance  on  his  own  life  in  a  mutual  life  insur- 
ance company  organized  under  ch.  1,  Laws  of  1887,  may,  under 
the  provisions  of  sec.  14  of  that  chapter,  assign  his  certificate  to 
any  person  other  than  the  beneficiary  named  therein,  without  any 
reference  to  such  beneficiary,  whether  his  assignee  has  any  insur- 
able interest  in  his  life  or  not  Strike  v.  Wis.  Odd  Fellows  M,  L. 
Ins.  Co.  683 
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2»  This  rigbt  of  a  person  who  insures  his  own  life  to  assign  the  certifi- 
cate is  not  affected  by  sea  2847,  R  S.,  as  amended  by  ch.  876,  Laws 
of  1891,  anthorizing  any  person  to  insure  his  life  for  the  benefit  of 
a  married  woman,  and  making  such  insurance  her  sole  and  sepa- 
rate property,  free  from  the  control  of  her  husband  and  from  the 
claims  of  bis  creditor&  1  bid. 

d.  The  restriction  of  such  assignments  to  persons  having  an  insurable 
interest,  bjr  ch.  20,  Laws  of  1895,  cannot  apply  to  insurances  pre- 
viously assigned.  ihidL 

Fire.    See  EvroENCE,  3,  7.    iNSTEUcrnoNS  to  Jury,  7-9. 

4.  If  policies  of  insurance  have  been  delivered  to  the  insured  without 

prepayment  of  the  premiums,  and  credit  given  therefor,  they  must 
ne  held  to  be  in  force,  subject  to  the  right  of  the  insurer  to  can- 
cel them  by  notice.    John  B.  Davis  Lumber  Co,  v.  Home  Iru.  Co, 

548 

5.  There  is  no  presumption  that  an  agent  to  procure  insurance  pol- 

icies has  authority,  after  he  has  procured  and  delivered  them  to 
the  insured,  to  receive  notice  of  cancellation  and  to  surrender  and 
discharge  the  same,  but  in  an  action  on  such  policies  that  is  a 
question  for  the  jury.  Ibid, 

6.  A  fire  insurance  policy,  issued  in  the  form  prescribed  by  ch.  195, 

Laws  of  1891,  before  that  act  was  declared  unconstitutional,  mast 
be  regarded  as  depending  for  its  validity  and  construction  wholly 
upon  the  consent  of  the  parties    Flatley  v.  Phenix  Ins.  Co.       618 

7.  Where  a  policy  clearly  specifies  numerous  grounds  of  invalidity  or 

forfeiture,  but  does  not  include  among  them  the  "  failure  to  fur- 
nish satisfactory  proofs  of  loss  "  within  sixty  days  after  its  occur- 
rence, as  stipulated  in  such  policy,  the  courts  will  not  raise  a 
forfeiture  by  implication  from  such  failure,  but  will  hold  the  ef- 
fect thereof  to  be  simply  to  postpone  the  time  for  pavment  of  the 
loss  until  the  expiration  of  tne  time  stipulated  therefor  after  such 
^  proofs  are  furnished.  Ibid^ 

S.  A  condition  in  a  policy  of  insurance  that,  unless  by  agreement  in- 
dorsed thereon,  such  policy  shall  be  void  "if  any  change,  other 
than  by  the  death  of  the  assured,  take  place  in  the  interest^  title 
or  possession  of  the  subject  of  the  insurance  (except  change  of  oc- 
cupants, without  increase  of  risk),  whether  by  legal  process,  or 
judgment,  or  by  voluntary  act  of  the  insured,  or  otherwise,"  is 
broken  and  the  policy  is  rendered  void  by  the  voluntary  assign- 
ment of  the  insured  property  by  the  insured  for  the  benefit  of 
creditors,  and  possession  by  the  assignee,  without  the  consenc  of 
the  insurer,  even  though  such  assignment  is  void  as  to  creditors 
for  fraud,  or  for  noncompliance  with  the  reouirements  of  the 
statutes  on  that  subject.  Such  assignment,  though  void  as  to 
creditors,  is  valid  as  to  all  others.  Miltoaukee  Trust  Co,  fx.  Lan- 
ccLshire  Ins.  Co.  198 


9.  Although  sec.  1977,  R  S.,  declares  that  whoever  solicits  or  procures 
insurance  from  an  insurance  company  on  behalf  of  another,  or 
makes  any  contract  for  insurance,  or  collects  any  premium,  eta, 
shall  be  held  to  be  an  agent  of  such  insurance  company  "  to  all  in- 
tents and  purposes,"  it  cannot  be  construed  to  prevent  an  insurance 
broker  employed  to  procure  insurance  for  another  from  being  the 
agent  of  the  assured  at  the  same  time  in  procuring  the  policy; 
and  the  same  rule  applies  as  in  other  agencies,  that  the  principal 
is  bound  by  the  acts  and  representations  of  the  agent  within  the 
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scope  of  his  authority.  Where  the  two  relations  conflict,  the  stat- 
ute must  prevail  John  B,  Davis  Lumber  Co.  v,  Hartford  F,  Ins. 
Co.  226 

10.  An  agreement  made  by  an  insurance  broker,  when  procuring  insur- 

ance from  certain  agents  of  insurance  companies,  that  his  princi- 
pal should  not  take  or  accept  additional  insurance  in  the  same 
companies  from  other  agents  thereof,  is  binding  upon  the  princi- 
pal, he  knowing  it  to  be  the  policy  of  insurance  companies  to  limit 
the  amount  of  insurance  to  be  carried  by  them  respectively  on 
such  property,  even  though  he  had  no  notice  of  such  agreement 
until  after  the  first  loss;  and  if  the  assured  then,  with  full  knowl- 
edge of  all  the  facts,  insists  upon  taking  the  benefit  of  the  policies 
procured  in  violation  of  that  agreement,  he  thereby  ratifies  the 
same,  whether  originally  authorized  or  not  Ibid, 

11.  Where  additional  policies  were  procured  bv  the  assured  in  violation 

of  the  agreement  of  such  broker,  and  the  insurance  companies, 
after  the  first  loss,  insisted  upon  recalling,  revoking,  and  unmak- 
ing the  first  contracts  of  insurance,  and  treating  them  as  if  they 
had  never  been  in  force,  and  claiming  that  they  were  wholly  in- 
operative from  the  beginning,  as  by  tendering  back  the  whole 
amount  of  the  premiums,  demanding  a  return  of  the  policies,  and 
keeping  the  tender  goo4>  they  cannot  be  held  to  have  waived  such 
agreement.  Ibid. 

12.  A  notice  of  cancellation  served  on  the  broker  who,  as  agent  for  the 

assured,  procured  the  policies,  after  his  agency  had  ceased,  is  in- 
effectual Ibid. 

13.  The  right  to  cancel  a  policy  exists  only  by  contract,  and  the  provis- 

ions of  the  policy  conferring  such  right  must  be  strictly  complied 
with  in  order  to  effect  a  cancellation.  There  must  be  an  actual  no- 
tice of  cancellation,  not  a  mere  notice  of  a  desire  to  cancel  or  a 
notice  that  the  policy  will  be  canceled,  or  a  notice  to  cancel,  and 
it  must  be  served  on  the  proper  person,  and  a  tender  made  of  the 
unearned  premium.  A  tender  and  demand  for  a  surrender  of  the 
policies,  made  for  the  purpose  of  a  rescission  or  cancellation  from 
the  beginning  and  refused  on  that  ground,  cannot  operate  as  a 
sufficient  tender  to  effect  a  cancellation.  Ibid. 

14.  I^  by  reason  of  the  neglect  of  the  insured  to  use  all  reasonable 

means  to  save  and  preserve  the  property  at  and  after  the  fire,  or 
of  his  interference  preventing  or  obstructing  the  saving  of  the 
personal  property,  any  of  it  is  destroyed,  such  conduct  on  his  part 
IS  a  defense  to  an  action  on  the  policy  to  the  extent  of  the  value 
of  the  property  lost  in  consequence  thereof,  although  there  is  no 
stipulation  or  condition  in  the  policy  making  that  a  ground  of 
forfeiture.     Woltera  v.  Western  Ass.  Co.  265 

Joint  Liability.    See  Guaranty. 

Judgment.    See  GARNisHMBa^T,  1.    Guardian,!   Notiob,   PRAOTicaB,a 

Jurisdiction.    See  Guardian,  8. 

Justice  of  the  Peace.    See  Criminal  Law,  1. 

LANDLORD  AND  TENANT. 

See  Lease. 

1.  A  landlord  who,  though  not  required  by  the  lease  to  make  repairs, 
imdertakes  at  the  request  of  nis  tenant  to  put  a  new  roof  upon 
the  leased  building,  is  bound  to  use  reasonaole  care  and  skill  to 
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prevent  injury  by  tbe  elements  to  the  property  of  his  tenant 
'  therein  while  engaged  in  removing  the  old  ana  putting  on  tbe  new- 
roof,  and  is  liable  for  any  such  injury  caused  by  the  want  of  such 
care  and  skill,  notwithstanding  his  undertaking  was  without  con- 
sideration. WertJieimer  v.  Saunders,  57^ 
SL  In  such  a  case,  where  injury  occurs  to  the  tenant's  property  in  the 
building  from  rain  througn  the  uncovered  roof,  the  landlord  can- 
not escape  liability  therefor  on  the  ground  that  it  resulted  from 
the  failure  of  the  persons  who  had  undertaken  the  job,  as  inde- 
pendent contractors,  to  exercise  rec;sonable  care  to  avoid  such  in- 
jury.                                                                                            IbicL 

LEASR 

A  provision  in  a  lease  for  an  office  of  a  corner  room  facing  on  both 
w.  and  J.  streets  in  a  building  at  the  intersection  of  those  streets, 
that  "if  the  lessor  should,  during  the  term  of  this  lease,  rent  any 
office  on  either  theW.  or  J.  street  front,  for  a  less  rate  than  .  .  . 
one  dollar  per  square  foot  on  the  J.  street  front,  or  one  dollar  and 
twenty-five  cents  on  the  W.  street  front,  or  one  dollar  and  fifty 
cents  per  square  foot  on  corner  rooms  located  on  the  corner  of  W. 
and  J.  streets,  .  .  .  such  reduction  shall  also  be  made  to  the 
lessee  for  the  term  of  this  lease,  .  .  .  this  agreement  shall  not 
applv  to  any  room  not  specially  mentioned,'*  is  to  be  construed  as- 
dividing  the  rooms  into  three  classes,  and  making  the  reduction  of 
the  lessee's  rent  to  depend  upon  the  lessor's  reducing  the  rent  on 
rooms  of  tha  same  class»  that  is,  on  comer  rooms.  Goldsmith  v. 
SouthweU,  17& 

LIBEL. 

The  publisher  of  a  newspaper  on  receiving  a  proposed  advertisement 
of  certain  family  medicines  published  in  his  paper  an  article  in 
the  form  of  a  letter  addressed  to  the  proprietor  of  such  medicines^ 
saying,  '*  Your  advertisements  will  not  be  received  in  the  columns 
of  the  L.,  although  you  offer  us  big  pay.  We  have  repeatedlv 
advised  our  readers  that  by  the  manufacture  and  sale  of  sucK 
medicines  the  public  are  swindled  out  of  their  money.'*  Held^  that 
the  article  was  libelous  per  se,  Dr,  Shoop  Family  Medicine  Co.  u. 
Wamich,  164 

Lien.    See  Vendor  and  Purchaser. 

Lis  PENDENa    See  Notice  of  Lis  Pendens, 

MALPRAonoBi    See  Pleading,  a 

MANDAMUa 

1.  Under  sea  1569,  S.  ft  R  Ann.  Stats,  (providing  that  if  upon  the 
hearing  of  a  petition  for  the  revocation  of  a  license  to  sell  intoxi- 
cating liquors  ''the  board  shall  find  the  complaint  to  be  true,  the 
license  shall  be  revoked,  and  if  untrue  the  proceedings  shall  be  dis- 
missed," etc.),  the  board  is  bound  to  find  the  complaint  true  or 
untrue  according  to  the  evidence;  and  if  the  undisputed  evidence 
and  admitted  facts  establish  its  truth  the  board  may  be  compelled 
by  mandamus  to  revoke  the  license,  even  though  a  majority  have 
voted  that  the  charges  were  untrue.  State  ex  rel  Buchanan  v. 
Kellogg,  673 

9L  Where  it  appears  from  the  relation  for  a  writ  of  mandamus  in  such 
a  case  that  the  undisputed  evidence  showed  the  charges  of  the 
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complaint  to  be  tme  and  it  is  Rlle||;ed  that  the  oouncil  wilfuUj, 
unreasonably,  persistently,  and  neghsently  refused  to  revoke  the 
license,  and  wilfully  and  unreasonably  abused  their  power  and 
authority,  a  return  alleging  merely,  that  there  was  oonnicting  tes- 
timony on  the  trial  and  that  the  majority  voted  that  none  of  the 
charges  of  the  complaint  were  true,  but  not  otherwise  denying 
the  allegations  of  the  relation  or  indicating  upon  what  particular 
facts  the  testimony  was  conflicting,  is  in  effect  an  admission  of 
the  truth  of  the  relation,  and  the  peremptory  writ  should  be 
awarded.  IbicL 

MARRIED  WOMAN. 
See  INSUBANOB,  a. 

1.  In  the  absence  of  an  enabling  act,  the  contracts  of  a  married  woman 

are  cognizable  only  in  equity.  Except  as  affected  by  the  so-called 
*' married  women's  act"  (seca  2843-2845,  R.  S.),  such  contracts  can- 
not be  enforced  at  law.    Mueller  v.  Wieae,  881 

2.  By  the  provisions  of  that  statute,  only  contracts  which  relate  to  or 

are  necessary  or  convenient  for  the  use  and  enjoyment  of  a  mar- 
ried woman's  separate  estate,  or  the  carrying  on  of  her  separate 
business,  or  which  relate  to  her  personal  services^  can  be  enforced 
at  law.  An  action  at  law  is  not,  therefore,  maintainable  against 
a  married  woman  on  a  note  signed  by  her  i^lely  as  surety  for  her 
husband*  IbidL 

MASTER  AND.  SERVANT. 
See  Instructions  to  Jury,  2l    Prac!ticb,  7. 

1.  A  protest  by  an  emplovef  against  continuing  in  the  employment  of 

tne  master  because  of  some  special  risk  attending  it;  a  promise  by 
the  master  to  remove  the  danger  within  a  reasonable  time;  and  a 
continuance  of  such  employment  in  consideration  of  such  prom- 
ise,—  relieve  the  employee  from  the  charge  of  contributory  negliv 
gence,  if  injured  because  of  such  danger  within  such  time,  unless 
tne  risk  is  so  obvious  and  immediate  that  serious  injury  may  prob- 
ably result  from  a  continuance  of  the  work.  Erdman  v,  Illinois 
Steel  Co.  6 

2.  The  "shift  boss"  in  a  mine,  whose  business  it  is  to  direct  miners 

where  to  work,  in  performing  that  duty  acts  in  the  capacity  of 
master  or  vice -principal,  and  if  such  boss  knows  of  a  concealed 
danger,  such  as  an  unexploded  blast,  at  the  place  where  he  sets  a 
miner  at  work,  of  the  existence  of  winch  the  latter  is  ignorant 
and  unable  with  ordinary  care  to  ascertain,  and  does  not  inform 
him  thereof,  the  master  is  liable  for  an  injury  to  such  miner 
caused  thereby.    McMahon  v.  Ida  Mining  Co*  808 

3.  If  a  brakeman  of  considerable  experience,  who  has  had  his  attention 

called  to  and  has  read  a  printed  notice  issued  by  the  railroad  com- 
panvemplo:p'ing  him  and  conspicuously  posted  about  its  depot  and 
yards,  warning  brakemen  that  extra  care  is  necessary  in  coupling 
cars  loaded  with  lumber  which  projects  beyond  the  end  of  the  car 
(a  not  unusual  way  of  loading  them),  to  prevent  the  hand,  arm, 
or  body  from  being  caught  by  such  lumber,  attempts  to  couple  an 
engine  to  a  freight  car  so  loaded  with  projecting  lumber  and  is 
crushed  in  the  attempt,  he  must  be  held  to  have  assumed  the  risk, 
and  no  recovery  can  be  had  for  his  death.  Ncl^v,  Chicago,  M, 
&  St  RRCo.  327 
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4k  If  a  minor  son,  living  with  his  father,  having  been  directed  by  the 
latter  to  take  his  gun  with  him  to  the  cornfield  and  to  shoot  crows 
there  when  he  had  spare  time,  and  promised  ten  cents  aniece  for 
all  he  should  kill,  instead. of  remaining  in  such  cornfiela  goes  off 
his  father's  premises  hunting  other  game,  and,  when  several  miles 
away,  by  his  negligence  in  handling  his  gun  injures  another  per- 
son, the  father  is  not  liable  therefor,  because  the  son  was  not  at 
the  time  of  the  accident  In  his  father's  employ  or  in  any  sense  his 
servant  for  such  purpose.    Winkler  v,  Fisher,  855 

5.  A  laborer,  engaged  in  shoveling  gravel  from  a  gravel  pit,  who,  hav- 
ing knowledge  of  the  liability  of  the  gravel  on  the  face  of  the  pit 
to  fall  down  as  excavation  proceeded  at  the  bottom,  and  of  the 
fact  that  blasting  was  being  resorted  to  in  order  to  break  off  the 
frozen  surface,  continues  to  work  in  the  pit,  must  be  held  to  have 
assumed  the  risk  of  injury  from  the  falling  of  the  bank  at  the 
place  where  he  was  working,  as  incident  to  his  employment,  and 
he  cannot  recover  from  his  employer  for  an  injury  caused  thereby. 
Larason  v,  MeClure,  SSS 

4  In  an  action  for  a  personal  injury  to  a  foreman  in  the  defendant's 
sawmill,  caused  by  the  breaking  of  a  nut  which  supported  the 
sleeve  or  covering  of  the  band-saw,  thus  letting  such  sleeve  fall 
upon  the  plaintiff's  hand,  which  he  had  put  under  such  sleeve  to  ex- 
amine the  machinery  instead  of  using  the  manhole  provided  for 
that  purpose,  which  was  safe,  the  jury  by  special  verdict  found  that 
the  nut  was  broken  prior  to  the  accid/ent;  that  with  it  so  broken 
the  machine  was  not  reasonably  safe  for  use  in  the  mill;  that  its 
condition  could  have  been  discovered  by  the  defendant  by  the  ex- 
ercise of  ordinary  care;  and  that  the  plaintiff  was  not  negligent 
Held,  that  such  verdict  would  not  support  a  judgment  for  the 
plaintiff,  for  the  reason  tliat  it  failM  to  find  that  the  use  of  the 
machine  in  that  condition  was  negligence  as  against  the  plaintiff, 
or  that  such  negligence  was  the  cause  of  the  accident  Rysdorp 
V,  Oeorge  Pankratz  Luniber  Qp,  622 

7.  Such  verdict  was  also  inconsistent  in  that  it,  in  effect,  held  the  de- 
fendant to  a  higher  degree  of  care  as  to  its  machinery  than  the 
plaintiff,  on  whom  it  relied  as  an  expert  Ibid, 

-S.  Upon  the  evidence,  the  defendant  was  free  from  negligence,  but 
the  plaintiff  must  be  held  to  have  been  guilty  of  negligence  in 
putting  his  hand  under  the  sleeve  to  do  work  there  instead  of 
using  the  manhole  which  had  been  provided  by  the  defendant, 
where  it  would  have  been  safe,  and,  knowing  the  danger,  he  by  so 
doing  assumed  the  risk.  ibid, 

9.  By  retaining  in  his  service  a  servant,  hired  for  a  term  to  perform 
work  requiring  reasonable  skill  and  diligence,  after  knowledge  of 
the  defective  quality  of  his  service,  and  by  paying  him  the  stipu- 
lated wages  in  proportion  to  the  time  he  has  worked  without  ob> 
jection  on  that  account,  the  master  may  waive  such  breaches  of 
the  contract  as  relate  to  the  quality  of  the  service.  His  doing  so 
is  at  least  prima  facie  evidence  of  such  waiver.  Tickler  v,  Anarae 
Mfg.  Co.  858 

10.  In  an  action  by  the  servant  to  recover  wages  for  the  balance  of  the 
term,  on  the  ground  of  a  wrongful  discharge,  he  is  not  entitled  to 
have  his  expenses  in  seeking  onier  employment  deducted  from  the 
credit  to  be  allowed  the  master  on  accoimt  of  wages  earn^  else- 
where. Ibid, 
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Maxims. 
Caveat  emptor,  94 
Ex  dolo  raalo  actio  non  oritur,  137. 
In  pari  delicto  potior  conditio  defendentis,  299. 
Potior  conditio  defendentis,  137. 

MILWACJKEE,  CITY  OP. 
See  Taxation,  6, 

1.  Under  the  charter  of  Milwaukee  (Laws  of  1874,  ch.  184,  subch.  VII, 

sec.  8)  giving  the  owner  of  land  affected  by  the  change  of  the  grade 
of  any  street  a  right  to  compensation  therefor,  where  such  change 
was  made  after  a  permanent  grade  had  been  established  and  **  after 
such  street  shall  have  been  actually  graded  to  such  established 
grade,*'  the  actual  grading  of  the  street  to  the  grade  first  estab- 
lished is  a  condition  precedent  to  the  right  to  recover  damages 
occasioned  by  the  change.     Walish  v.  City  of  Milwaukee,  16 

2.  Where  the  change  of  grade  in  a  street  by  reason  of  the  construction 

of  a  viaduct  therein  is  made  under  authorit^*^  of  law  and  with  due 
care,  the  municipality  is  not  liable  for  consequenticU  injuries  to 
abutting  property,  unless  made  so  by  statute  or  the  cons'titution. 
Colclough  V.  Milxmukee,  92  Wis.  182,  foUowed.  JMdL 

3.  Under  the  charter  of  the  city  of  Milwaukee,  where  an  established 

grade  is  altered  in  the  improvement  of  a  street,  the  contractor's 
certificate  therefor  is  absolutely  void  unless  it  affirmatively  ap- 
pears on  its  face  that  the  damages  from  the  change  of  grade  were 
considered  by  the  board  of  public  works  in  making  the  assessment. 
Liebermann  v.  MUicaukety  89  Wis.  386,  followed.  Saunderson  v, 
Herman^  48 

4  Where  special  assessment  proceedings  are  absolutely  void  on  their 
face  for  failure  to  comply  with  the  charter,  it  cannot  be  shown 
by  extrinsic  evidence  that  the  charter  provisions  have  been  com- 
plied with.  Ibid, 

MUNICIPAL  CORPORATIONa 

See  Criminal  Law,  2.  Damages,!  Milwaukee.  City  op.  1-S. 'Oshkosh, 
City  op.    Statutes.    Street  Railways,  3. 

1.  While  the  state  has  delegated  to  cities  the  authority  to  act  for  it  and 

on  its  behalf  in  granting  franchises  to  build  and  operate  street 
railways,  it  has  not  granted  to  them  the  power  to  institute  and 
maintain  actions  to  forfeit  such  franchises  for  misuse  or  abuse. 
Such  a  forfeiture  cannot  therefore  be  decreed  in  a  suit  in  equity 
brought  by  the  city,  but  must  be  adjudged  by  action  in  the  name 
of  the  state  under  sea  3241,  R.  S.  Milwaukee  Electric  R.  <&  JUCo, 
V,  City  of  Milwaukee,  89 

2.  A  city  council  may  lawfully,  by  ordinance,  authorize  police  officers 

to  arrest  without  warrant  persons  engaged  in  their  presence  in  a 
breach  of  the  piece,  i.  e.  a  disturbance  or  violation  of  public  order; 
and  an  officer  who  from  the  outside  of  a  house  hears  a  disturbance 
or  disorderly  conduct  within  it  may,  acting  in  good  faith  under 
such  authority,  enter  the  house  and  arrest  the  person  guilty  thereof 
as  being  an  inmate  of  a  disorderly  house.    Hawkins  v,  Luttotu 
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NEGLIGENCR 

See  Court  and  Jury,  1.  Hiohwayb,  1.  Instructions  to/Jury,  S,  8, 10. 
Landlord  and  Tenant,  1, 2.  Master  and  Servant,  l-S,  Prac- 
tice, 7.    Railroads,  1,  5,  7,  8. 

1.  The  danger  of  a  saw,  four  feet  in  diameter  with  a  orack  three  inches 

fk-om  the  outside,  flying  to  pieces  when  let  down  upon  large  bars 
or  plates  of  iron  while  running  at  a  speed  of  1,700  revolutions  per 
minute  with  sufficient  force  to  cut  the  bars  or  plates  in  two,  is 
held  to  have  been  so  obvious,  immediate,  and  constant  that  an 
employee  engaged  in  onerating  it  was  guilty  of  negligence  in  con- 
tinuing at  his  work  with  knowledge  of  the  defect,  even  in  reliance 
upon  the  promise  of  the  master  to  remedy  it;  and  the  unsupported 
testimqny  of  the  employee,  thirty-five  years  old  and  of  fourteen 
years'  experience  with  machinery,  that  he  did  not  know  of  the  ex- 
istence of  such  danger,  is  insufficient  to  support  a  finding  of  the 
jury  that  he  neither  knew  nor  ought  to  have  known  of  it.  Erd- 
nian  v.  Illinois  Steel  Co.  6 

2.  The  testimony  of  the  employee  in  such  oase  that  he  asked  his  vice- 

principal  if  he  would  change  the  saw;  that  he  did  not  know  that 
lie  objected  to  going  to  work,  or  that  any  one  did;  that  he  was 
paid  by  the  ton  and  would  have  lost  a  part  of  a  day*s  work  if  he 
nad  not  commenced  at  that  time;  ana  that  he  asked  if  the  saw 
was  to  be  changed  because  he  wanted  to  change  his  coat— is  held 
to  show  that  the  employee  did  not  object  to  going  to  work  with 
the  defective  saw.  ,  Ibid, 

8.  In  an  action  for  an  injurv  to  a  boy  two  years  and  seven  months  of 
age,  by  being  run  over  by  a  street  car,  the  evidence  showed  that, 
in  some  unknown  way,  he  escaped  from  the  yard  at  his  home  and 
started  to  cross  the  street  in  which  the  railway  ran, — at  first  ^oing 
behind  a  coal  wagon  moving  north,  and  then  passing  from  behind  it 
towards  home;  that  he  was  struck  and  injured  by  a  street  car  about 
one  hundred  feet  south  from  the  coal  wagon  ana  fifteen  to  twenty 
feet  west  from  the  line  of  the  wagon;  that  there  was  nothing 
within  that  distance  to  obstruct  the  vision  of  the  motorman  except 
one  trolley  post;  that  the  boy  was  clearly  seen  by  passengers  on  the 
car  from  the  time  that  he  started  to  cross  the  street,  both  before 
and  after  he  was  behind  the  coal  wagon;  and  that  the  motor- 
man's  attention  was  called  to  the  boy  when  he  was  about  fourteen 
feet  from  the  car,  but  he  did  not  put  on  the  brake.  Held,  that 
there  was  sufficient  evidence  to  support  the  finding  that  the  motor- 
roan  ought  to  have  seen  the  boy  in  time  to  have  avoided  the  acci- 
dent, notwithstanding  he  testified  that  he  did  not  see  him  until  he 
was  going  under  the  wheels;  and  also  to  sustain  the  finding  that 
the  boy's  mother  was  free  from  contributory  negligence.  Slensby 
V,  Milwaukee  St  ILCo.  179 

4  Where,  in  an  action  against  a  railroad  company  for  causing  the 
death  of  a  switchman  by  its  negligence  in  not  keeping  a  guard 
rail  properly  blocked,  there  was  evidence  that  the  defendant  was 
guilty  of  negligence  in  that  respect,  and  that  in  consequence 
thereof  the  switchman  caught  his  foot  between  the  guard  rail  and 
the  track  rail,  which  caused  him  to  fall  under  the  cars,  and  there 
was  no  evidence  on  which  it  could  be  held,  as  a  matter  of  law,  that 
the  deceased  assumed  the  risk  or  was  guilty  of  contributory  neg- 
ligence, held,  that  the  court  properly  refused  to  take  the  case  from 
the  jury.     Curtis  v.  C.  <St  N.  W,  R  Co,  460 

5.  It  was  not  negligence  per  se  for  the  deceased  to  go  between  the  cars 
while  in  slow  motion,  for  the  purpose  of  uncoupling  them,  or  to 
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use  a  stone  while  walking  along  to  loosen  the  coupling  pin,  where 
that  had  been  a  common  custom  in  the  switchyard,  approved  by 
the  yard  master,  even  though  he  might  have  signaled  the  engineer 
to  stop  the  car  and  then  have  taken  the  pin  out  without  danger; 
nor  did  he,  by  choosing  the  more  dangerous  mode,  assume  the  risk 
of  injury  resulting,  not  from  that  cause,  but  from  the  negligence 
of  the  defendant  in  respect  to  the  guard  rail  IbicL 

^  In  an  action  against  a  railroad  companv  for  causing  the  death  of 
an  eight-year-old  boy  by  negligence,  there  was  evidence  that  at 
the  place  where  he  was  killed  there  was  a  space  between  the 
tracks  which  was  much  used  by  children  for  play  grounds,  and  a 
crossing  over  its  three  tracks  constructed  and  planked  by  the  rail- 
road company,  which  was  almost  constantly  used  by  the  people, 
youne  and  old,  to  pass  from  one  side  of  the  village  to  the  other, 
and  tney  frec^uently  crawled  under  or  climbed  over  trains  stand- 
ing there,  without  objection  by  the  employees  of  the  company; 
and  that  on  the  day  such  child  was  killed  a  long  freight  train  had 
been  standing  over  such  crossing  for  nearly  an  hour,  when  he  at- 
tempted to  climb  between  the  cars  for  the  purpose  of  going  home, 
and  the  train  started  and  killed  him,  no  trainman  seeing  him, — 
and  there  was  conflicting  evidence  in  respect  to  signals.  Hdd, 
that  the  questions  of  negligence  on  the  part  of  the  defendant  and 
contributory  negligence  on  the  part  of  the  boy  were  for  the  jury 
to  determine    Carmer  v,  C,  St.  P.,  M.&0,R,  Co,  518 

NEGOTIABLE  INSTRUMENXa 

1.  The  fact  that  a  note  bearing  interest  pavable  semiannually  was 

dated,  executed,  and  delivered  on  a  certain  day  fixes  the  date  for 
the  payment  of  instalments  of  interest  at  the  end  of  every  six 
months  thereafter,  and  no  demand  was  necessary  to  create  a  de- 
fault.   Zautcke  v.  North  Milwavkee  Toumsite  Co.  No.  S,  21 

2.  If  notes  when  taken  were  voidable  for  the  fraud  of  the  maker, 

and  the  assignee  jn  taking  them  relied  upon  the  credit  of  the  in- 
dorsement, that  could  not  operate  as  a  reservation  of  anv  legal 
interest  in  the  assignor,  and  he  could  not  lawfully  do  anytning  to 
impair  their  value  in  the  hands  of  the  assignee,  as  by  electing  to 
declare  them  void.    Landauer  v.  Estpenhain,  109 

New  Tbiau    See  Costs,  1,  2.    Pjjactice,  a 

NOTICE.   . 

See  Deed,  2.    Highways,  8.    Insubakob,  12; 

The  docketing  of  a  judgment  is  not  notice,  at  common  law,  to  any 
body  dealing  with  the  judgment  debtor,  nor  is  it  made  so  by  anv- 
statute  of  this  state.    Bartz  v.  Paff,  95 

NOTICE  OF  LIS  PENDENa 

See  Appeal,  1. 

1.  One  who  purchases  a  tax  certificate  while  a  suit  is  pending  to  can- 
cel it,  to  which  his  vendor  is  a  party,  is  bound  by  the  judgment 
in  such  suit,  though  no  notice  of  lU  pendens  was  filed.  The  rule 
of  the  common  law  as  to  purchasers  pendente  lite  governs  such  a 
case,  and  is  not  abrogated  by  sec.  8187,  R  S.,  relating  to  the  filing 
of  notices  of  lis  pendens,  but  that  statute  applies  only  to  the  cases 
provided  for  therein.    Broum  v.  Cohn,  90 
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2l  The  filing  of  notice  of  lis  pendens  is  not  necessary  where  the  snbse- 
quent  purchaser  has  actual  notice,  or  when  he  is  not  a  bona  fide 
purchaser.  The  purchaser  of  a  tax  certificate  is  not  protected  a» 
a  bona  fide  purchaser,  hut  he  buys  it  subject  to  allits  defects  and 
infirmitiea  Ibid, 

OSHKOSH,  CITY  OF. 

Section  9  of  subchapter  IV  of  the  charter  of  the  city  of  Oshkosh 
(ch.  59,  Laws  of  1891)  provides  for  the  election  by  the  city  council 
of  one  constable,  and  his  term  of  office  is  fixed  at  two  years.  Sec- 
tion 19  provides  that  any  alderman  when  elected  bv  the  common 
council  may  become  a  constable,— and  that  when  he  ceases  to  be 
an  alderman  he  shall  cease  to  be  a  constable.  Section  1,  subchajy- 
ter  XXIII,  prohibits  an  alderman  from  holding  any  other  munici- 
pal office  except  as  otherwise  provided.  Held^  in  an  action  to  try 
the  title  to  the  office  of  constable,  that  by  a  proper  construction, 
of  these  sections  of  the  charter  only  one  constable  is  provided  for, 
and  that  an  alderman  who  has  been  made  a  constable  can  hold 
his  office  onljr  for  two  years,  and  his  term  as  such  is  not  extended 
by  the  provision  that  if,  before  the  end  of  his  term,  he  ceases  to  be 
an  alderman  his  office  as  constable  shall  cease.  State  ex  reL  Hinz. 
V.  McKone,  216 

PARENT  AND  CHILD, 
^e  Guardian,  8.    Master  and  Servant,  4 

1.  Sea  8964,  R  S.,  secures  to  a  father,  as  the  natural  ^piardian  of  his 
minor  child,  the  right  to  its  care  and  custodj^,  *'  if  he  is  conipetent  to- 
transact  his  own  business  and  not  otherwise  unsuitable,  and  the 
mere  fact  that  its  maternal  relatives,  who  have  had  the  care  of  the 
child  from  its- birth  and  have  become  attached  to  it  and  desire  to 
continue  to  care  for  it,  are  able  to  secure  to  it  better  advantages 
than  can  its  parent,  does  not  render  that  parent  unsuitable  to  have 
its  care  and  custody,  within  the  meaning  of  that  statute.  Mark- 
well  V,  Pereles,  406 

2l  Nor  is  the  father  of  the  child  rendered  unsuitable  by  the  fact  that 
he  is  of  a  somewhat  cold,  reserved,  and  unsympathetic  nature,  or 
that,  by  reason  of  his  occupation,  he  is  absent  from  home  the 
greater  part  of  his  time;  or  that  his  second  wife,  in  whose  care- 
the  child  is  to  be  in  his  absence,  is  young  and  has  had  little  expe- 
rience in  the  care  and  management  of  children,  so  as  to  authorize 
the  court  to  deny  him  the  care  and  custody  of  the  child  as  against 
such  relative&  Ibid^ 

&  Whether  or  not  the  father  might,  by  an  oral  contract,  cede  away 
his  parental  rights  and  finally  conclude  himself  in  respect  to- 
them,  yet  the  mere  facts  that,  when  the  father,  at  his  wife's  fu- 
neral, requested  to  be  left  alone  with  her  remains,  her  brothers  did 
not  leave  the  room;  that  one  of  them  there,  in  the  name  of  hift 
wife,  requested  the  father  to  consent  that  they  should  have  the 
custody  of  the  child,  and,  on  his  remaining  silent,  asked  him  to 
shake  hands  if  he  would  not  speak,  and  he  did  take  their  hands; 
and  that  he  afterward  left  the  child  in  their  care  for  twenty-one 
months,  during  which  time  he  paid  its  expenses  and  constantly 
claimed  the  right  to  its  custody,  do  not  establish  a  surrender  on 
the  father's  part  of  his  right  to  the  custody  of  such  child.       IbUL 
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PARTlEa 

1.  Under  the  rule  of  our  statute  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest*  the  payee  of  promissory 
•notes  who  has  transferred  the  same  cannot  maintain  an  action  or 
an  attachment  for  the  debt  so  long  as  the  notes  remain  in  the 
hands  of  his  assignee,  even  though,  in  transferring  them,  he  in- 
dorsed them;  but  in  that  case,  if  he  afterward  pays  and  takes 
them  up  he  is  remitted  to  his  original  rights.  Landauer  v,  Eaperir 
hain,  169 

3.  At  common  law,  and  in  the  absence  of  any  statute  to  the  contrary, 
a  person  who  is  weak,  feeble-minded,  and  not  of  sufficient  mental 
capacity  to  attend  to  ordinary  business  transactions  and  preserve 
his  property  rights,  may  sue  in  his  own  name,  without  a  guardian 
cui  fitenh  to  set  aside  an  exchange  of  property  fraudulently  pro- 
cured from  him  by  the  defendant  The  mere  fact  that  he,  m  his 
complaint,  acknowledges  himself  to  be  so,  does  not  preclude  bis 
suing  in  his  own  name,  nor  is  there  anything  in  seca  2615,  2616, 
R  S.,  or  sees.  8976,  3982,  S.  &  B.  Ann.  Stats.,  providing  for  the  ap- 
pointment of  guardians  ad  litem  for  insane  or  mentally  incompe- 
tent persons,  to  prevent  him  from  doing  sa    Menz  v.  Beebe,      88S 

8i  One  who  has  the  legal  title  to  land,  whether  in  actual  possession 
or  not,  may  maintain  an  action  in  equity  to  remove  a  cloud  af- 
fecting the  title,  where  the  invalidity  of  the  hostile  claim  cannot 
be  proved  by  any  record,  but  must  be  shown  by  other  evidence. 
Davenport  v,  Stephens^  .  456 

Pabtnebship.    See  Contract,  7. 

E'HYBiciAN,  Communications  to,  privileged.    See  Eyidbncb,  4 

PLEADING. 
See  Mandamus,  2.    Railroads,  7. 

1.  Where  payment  for  grading  lots  was  to  be  made  on  certificates  of 

the  assistant  city  engineer,  the  furnishing  of  such  certificates  was 
a  condition  precedent  to  the  right  to  demand  or  sue  for  the  price 
of  the  work,  and  the  performance  of  such  condition  must  be  both 
alleged  and  proved,  or  its  performance  excused,  before  there  can 
be  a  recovery.    Boden  v,  MaJiert  65 

2.  Where  the  performance  of  such  a  condition  precedent  has  not  been 

alleged  in  the  complaint,  the  admission  in  evidence  of  the  engi- 
neer's certificates  was  erroneous.  Ibxd^ 

8.  A  complaint  for  a  libel  published  in  the  German  language,  which 
sets  forth  the  article  in  German,  and  alleges  that  being  translated 
it  "  reads  as  follows,"  giving  the  alleged  translation  in  words  and 
figures,  asserts  in  substance  that  the  translation  is  a  true  one,  and 
is  sufficient  in  that  respect.  Dr,  Shoqp  Family  Medicine  Co,  v, 
Wemich,  164 

i,  A  complaint,  in  an  action  by  a  mort^gor  against  his  mortgagee 
to  set  aside  a  mortgage  given  to  hinder  and  delay  creditors  and  a 
title  obtained  on  foreclosure  thereof,  is  bad  on  demurrer  if  it  does 
not  show  that  the  execution  of  such  mortgage  was  procured  from 
the  plaintiff  by  the  fraud  of  the  mortgagee.  The  mortgage  may 
be  valid  as  between  the  parties,  though  fraudulent  as  to  creditors. 
Kromkop  v,  Krouskop,  29& 
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6.  Where  the  complaint  sets  forth  certain  promises  by  the  mortgagee 

to  dispose  of  tne  property  and  pay  the  debts  of  the  mortgagor  as 
the  inducement  by  which  the  execution  of  the  mortgage  was  pro- 
cured, it  is  not  sufficient  to  allege  tlie  nonperformance  of  those 
{>romises  by  the  mortgagee,  since  that  does  not  establish  a  fraiidch 
ent  intent  at  the  time  of  making  them.  IhidL 

*6.  A  complaint)  in  an  action  by  a  town  against  its  former  treasurer, 
which  alleges  that  the  defendant  was  appointed  treasurer  to  fill 
a  vacancy  and  qualified  by  giving  the  statutory  bond,  setting  out 
the  conditions  of  the  bond  and  the  facts  constituting  a  breach 
thereof,  and  that  the  action  was  duly  authorized  by  the  town 
board  of  supervisors,  held  to  be  one  on  his  official  bond,  and  not 
on  his  personal  liability  as  treasurer,  though  his  sureties  are  not 
made  parties.    Town  of  Cody  v,  Bailey,  870 

7.  A  complaint,  in  an  action  to  rescind  an  exchange  of  lands,  which 

alleges  that  one  of  the  defendants  fraudulently  induced  the 
plaintiff  to  exchange  lands  in  Wisconsin  for  lands  in  Tennessee, 
by  taking  advantage  of  his  mental  incapacity  and  by  making  false 
representations  as  to  the  quality  of  the  Tennessee  lands  and  the 
state  of  the  title,  and  that  said  defendant  had  contracted  to  con- 
vey the  Wisconsin  lands  received  by  him  in  exchange  to  the  other 
defendant,  who  takes  them  with  knowledge  of  the  facts,  and  that 
the  latter  defendant  threatens  to  sell  or  incumber  the  lands  so  as 
to  prevent  the  plaintiff  from  collecting  an  v  judgment  he  may 
obtain,  and  prays  for  a  rescission  of  the  trade,  a  reconveyance  of 
the  Wisconsm  lands,  an  injunction  against  anv  disposition  or  in- 
cumbering of  those  lands  by  the  defendants,  their  attorneys,  etc, 
and  for  damages,—  does  not  misjoin  causes  of  action,  but  states 
only  one  cause.    Menz  v.  Beebe,  883 

6.  A  complaint  in  an  action  for  malpractice,  which  alleges  that  plaint- 
iff *s  leg  was  broken ;  that  the  defendant  being  at  that  time  a  surgeon, 
tiie  plaintiff  employed  him  as  such  surgeon  to  examine  such 
broken  leg  and  ascertain  the  extent  of  the  injury  and  to  set  the 
same  if  broken  and  to  treat  and  heal  the  same  for  whatever  was 
the  injury  to  it;  that  defendant  undertook  as  a  surgeon  to  do 
so;  that  he  examined  said  leg  in  a  negligent  and  unskilful  man- 
ner and  failed  to  ascertain  that  the  same  was  broken,  or  the 
extent  of  the  injury  thereto,  and  treated  and  tried  to  heal  the 
same  as  though  it  was  not  broken;  and  that  by  reason  of  the 
defendant's  negligent  and  unskilful  examination  and  treatment 
plaintiff  was  made  sick  and  kept  from  attending  to  his  business 
and  suffered  much  pain,  eta,  field,  to  contain  in  substance  all  the 
necessary  averments..   Crowty  v,  Stewart,  490 

9.  The  objection  that  the  complaint  misjoins  causes  of  action  which 
do  not  "  affect  all  the  parties  to  the  action  "  can,  under  sea  2649, 
R  S.,  be  raised  pnly  by  a  demurrer  on  that  ground,  and  if  not  so 
raised  it  is  waived.  iNeither  a  general  demurrer  on  the  ground 
that  the  complaint  fails  to  state  a  cause  of  action,  nor  a  demurrer 
ore  tenue  at  the  trial,  is  sufficient  for  that  purpose,  John  R,  DavU 
Luniber  Co,  v.  Home  Ins,  Co,  542 

{10.  The  question  of  the  validity  of  ch.  285,  Laws  of  1893,  allowing  the 
joinder  of  independent  causes  of  action,  not  decided.]  i&td. 

11.  Tl^e  failure  of  the  plaintiff  in  an  action  to  recover  lands  sold  for 
taxes,  conveyed  to  the  state  and  again  sold,  to  deposit  the  amount 
of  such  taxes  as  required  by  ch.  278,  Laws  of  1883,  as  a  condition  of 
maintaining  his  suit  is  matter  in  abatement    If  it  appears  on  the 
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face  of  the  complaint  it  may  be  taken  advantage  of  by  demurrer, 
otherwise  only  by  plea  in  ^abatement,  and  if  not  so  raised  the  ob- 
jection is  waived.    Lombard  v.  McMillan,  627 

12,  Under  sec  2657,  R.  S.,  a  defendant  may  plead  as  many  defenses  and 
counterclaims  as  he  may  have,  even  tnough  they  are  based  upon 
inconsistent  le^al  theoriea  With  a  defense  of  fraud  for  which  he 
seeks  a  rescission  of  the  contract  sued  on,  and  a  counterclaim  for 
payments  made  thereon,  the  defendant  mav,  therefore,  join  a 
,  counterclaim  for  breaches  of  such  contract^  if  held  binding.  South 
Milwaukee  B,  H,  Co,  v.  Harte,  692 

PLEDGR 
l^e  Wabbhouse  Receipts. 

1.  Good  faith  on  the  part  of  a  pledgee  does  not  render  the  pledge  valid, 

in  the  absence  of  delivery  of  the  possession,  either  actual  or  con- 
structive.   Oeilfu88  Vi  Corrigan,  651 

2.  A  furnace  corporation  engaged  in  smelting  iron  ore  gave  a  mining 

corporation  receipts  in  the  form  of  ''storage  warrants ''on  iron 
stored  in  its  yara  in  order  to  raise  money  without  injuring  its 
credit.  Both  corporations  were  under  the  absolute  ownership  and 
control  of  the  same  person.  There  was  no  consideration  for  the 
transfer,  and  no  other  delivery  of  the  property  than  the  turning 
over  of  the  warrants,  and  it  was  understood  that  they  should  be 
returned  whenever  the  furnace  company  needed  them  on  account 
of  sales  of  iron.  No  specific  iron  was  ever  set  apart  as  covered  by 
the  warrants,  but  other  iron  was  piled  in  the  yard  as  it  was  man- 
ufactured and  shipments  made  therefrom  indiscriminately.  Held, 
that  the  mining  company  acquired' no  title  to  the  iron  as  against 
creditors  of  the  furnace  company.  Ibid, 

Z.  A  bank  which  received  such  storage  warrants  in  good  faith  from 
the  mining  company  as  collateral,  but  which  never  had  an  v  other 
possession  of  the  iron  than  that  given  by  the  transfer  of  the  war- 
rants and  never  notified  the  furnace  comi)any  of  its  claim  thereto, 
but  permitted  the  latter  to  dispose  of  the  iron  on  hand  and  substi- 
tute other  iron  in  its  place,— acquired  do  lien  on  the  iron  as  pledgee 
as  against  third  persons,  even  conceding  that  the  title  thereto 
passed  to  the  mining  company.  Ibid, 

PRACTICE. 

See  Constitutional  Law,  8,  4    Costs,  1,  3.    Court  Commissioner, 

Waiver,  1, 

1.  The  court  is  not  Justified  in  directing  a  verdict  unless,  looking  at 

the  facts  in  evidence  in  the  li^ht  most  favorable  to  the  opposite 
party,  the  jury  would  not  be  justified  in  finding  a  verdict  in  his 
favor.    Leiser  v,  Kieckhefer,  4 

2.  In  submitting  questions  of  fact  to  the  jury,  it  is  sufficient  that  the 

questions  proposed  by  a  party  are  fairly  submitted  in  substance, 
though  changed  in  form.  John  R,  Dams  Lumber  Co,  v.  Home  Ins, 
Co,  542 

3.  The  submission  of  thirty-eight  questions  to  be  answered  in  the  form 

of  a  special  verdict,  in  a  case  involving  only  two  or  three  simple 
issues,  is  criticised  as  tending  to  confuse  and  mislead  the  jury. 
Louis  F,  Fromer  d  Co,  v,  Stanley,  56 
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4.  Parties  should  be  liberally  indulged  in  the  exercise  of  the  right  to 

cross-examine  witnesses,  so  long  as  anything  of  value  is  likely  to  be 
brought  out;  but  the  court  has  a  large  discretion  in  the  matter, 
and  its  exercise  thereof  to  shut  out  unnecessary  and  useless  ques- 
tions will  not  be  held  error,  where  no  substantial  rights  of  the  ap- 
pellant appear  to  have  been  prejudiced  thereby.  MeMahon  v.  Eau 
Claire  Water  Worke  Co.  640 

5.  The  absence  of  the  trial  judge  from  the  court  room  for  any  consider- 

able time  during  the  trial  of  a  cause  or  the  arguments  to  the  jury, 
without  the  consent  of  the  parties,  is  a  material  error,  for  which 
.the  judgment  will  be  reversed  and  a  new  trial  be  ordered.  Smith 
V,  Sherwood,  558 

6b  The  same  rule  applies  to  a  motion  for  a  nonsuit  made  at  the  dose 
of  all  the  evidence  as  to  one  moved  for  at  the  dose  of  plaifitiflTs 
evidence,—  that  it  should  not  be  granted  when  the  evidence  on 
the  pjart  of  the  plaintiflf  alone,  under  the  most  favorable*  construc- 
tion it  would  reasonably  bear,  would  support  a  verdict  in  his  favor. 
Badger  v.  Janesville  Cotton  Mills,  599 

7.  Where,  in  an  action  against  an  employer  for  an  injury  to  an  em- 

ployee, alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant in  furnishing  to  the  plaintiff  a  defective  ladder  to  use  in 
the  discharge  of  his  duties,  there  was  testimony  on  the  part  of  the 
defense  to  show  that  the  ladder  was  apparently  sound,  and  had 
shortly  before  the  accident  safely  carried  the  weight  of  two  men, 
and  in  the  opinion  of  an  expert  would  carry  900  pounds  of  steady 
weight,  field,  that  the  reasonable  probability  was  that  the  ladder 
broke  from  some  cause  other  than  plaintiff's  weight*  as  testified 
to  by  him,  and  a  nonsuit  was  properly  granted,  miluxiukee  Ma- 
eons  dt  Builders*  Asso,  v.  Niezerowshi,  129 

8.  It  is  the  evident  intent  of  our  statute  (S.  ft  &  Ann.  Stats,  sea  2894a> 

that  the  attorney  for  the  party  in  whose  favor  a  verdict  is  ren- 
dered shall  prepare  and  deliver  to  the  clerk  the  proper  judgment 
to  be  entered  thereon,  and  the  clerk  is  required  to  tax  the  costs  on 
the  application  of  such  party  and  insert  them  in  the  judgment, 
upon  three  days'  notice  to  the  other  party.  If  the  prevailing  party 
fails  thus  to  perfect  his  judgment  within  sixty  days  after  the  ver- 
dict, or,  in  case  of  a  stay,  within  thirtv  days  atter  the  stay  expires, 
he  loses  his  right  to  costs,  and  the  clerk  must  enter  the  proper 
judgment  witliout  costs.  The  mere  pendency  of  a  motion  for  a 
new  trial  does  not  operate  as  a  stay  ol^  proceedinga  Ibid, 

Pbomissort  Note.    See  Negotiablb  Instruments^  1.    Pabtibs»  1. 

Quo  WARRANTa    See  Oshkosh,  Cut  of. 

RAILROADa 

See  Eminent  Domain.    Master  and  Servant,  &    Kequqencb,  4-6. 

Taxation,  4 

1.  In  an  action  against  a  railroad  company  for  the  killing  of  a  boy 
nine  years  old  who  had  attempted  to  cross  defendant's  tracks  at 
a  point  much  used  by  pedestrians,  it  appeared  that  there  were 
three  tracks  at  the  place  of  the  accident  with  a  space  of  about 
nine  feet  between  them;  that  the  boy  was  seen  standing  between 
the  rails  of  the  easterly  track  waiting  for  the  passing  of  a  freight 
train  going  south  on  the  middle  track;  that  immediately  after  the 
caboose  had  passed  he  started  to  run  west  across  the  other  tracks 
and  was  struck  and  killed  by  the  engine  of  a  passenger  train  going 
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north  on  the  west  track  at  a  speed  of  about  ten  miles  per  hour. 
The  engineer  testified  that  he  was  keeping  lookout  ahead  of  his 
train  but  did  not  see  the  boy.  Heldy  that  the  failure  to  see  the 
boy  was  not  inconsistent  with  the  fact  of  a  proper  lopkout.  TFtcib- 
Mm  V.  a  iS!N.  W.B.  Co,  23 

5,  The  rate  of  speed  of  trains  in  a  city  being  limited  by  ch.  4«7,  Laws 

of  1891,  to  nfteen  miles'per  hour,  a  less  rate  of  speed  cannot  be- 
come unlawful  unless  by  reason  of  some  peculiar  danger  of  the 
situation.  '  Ibid, 

8,  The  primary  purpose  of  fencing  the  *right  of  way  of  a  railroad,  as 
required  by  sea  1810,  R.  S.,  is  to  prevent  animals,  not  persons,  from 
coming  upon  the  track;  but  if  it  were  otherwise,  the  company 
would  not  be  liable,  by  reason  of  the  failure  to  fence,  for  the  kill- 
ing of  a  person  by  a  passing  locomotive,  unless  it  appeared  affirm- 
atively that  such  person  came  upon  the  right  of  way  at  a  point 
where  it  was  not  fenced.  Ibid 

[4.  Whether  it  is  the  duty  of  a  railroad  company  to  fence  its  right  of 
wav  within  the  limits  of  a  city,  where  danger  from  domestic  ani- 
mals upon  the  track  would  be  comparatively  small  and  the  fencing 
of  the  road  might  inconvenience  public  traffic,  not  determined.] 

IbuL 

6,  A  freight  handler,  while  actually  engaged  in  moving  a  freight  car 

along  the  track  to  the  freight  house  in  the  course  of  his  employ- 
ment, was  engaged  in  operating  and  moving  the  car  within  the 
meaning  of  ch.  220,  Laws  of  1898  (making  railroad  companies  liable 
for  injuries  to  employees,  without  contributory  negligence,  re- 
ceived while  engaged  in  operating  and  moving  trains,  engines, 
and  cars,  througn  the  negligence  of  any  other  employee  of  the 
company).    Ean  v.  C,  M.  iSbSt  P.R.  Co.  69 

4S.  Under  sea  4255,  R.  S.  (providing  that  "  whenever  the  death  of  a  per- 
son shall  be  caused  by  a  wrongful  act,  neglect  or  default,  and  the 
act»  neglect  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  everv  such  case  the  peiv 
■son  who,  or  the  corporation  which,  would  have  been  liable,  if 
4eath  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured  "),  an  action  may  be 
maintained  by  the  administrator  of  a  deceased  railroad  employee 
who  was  killed  while  operating  cars,  eta,  through  the  negligence 
of  another  employee  or  agent  of  the  company,  under  such  circum- 
stances that  the  deceased  if  he  had  lived  could  have  maintained 
an  action  for  his  injuries  under  ch.  220,  Laws  of  1898.  Ibid, 

7,  In  an  action  for  the  killing  of  a  railroad  employee  while  engaged  in 

moving  a  freight  car  on  a  side  track  by  being  run  over  by  other 
cars  which  had  been  standing  on  that  track,  but  which  were  in 
some  manner  put  in  motion,  a  complaint  alleging  the  negligent 
failure  of  the  defendant's  emplovees  to  give  warning  of  the  ap- 
proach of  an  engine  and  cars  from  some  point  beyond  a  curve 
so  located  as  to  interfere  with  the  view  from  the  point  where  the 
deceased  was  at  work,  but  failing  to  allege  that  there  was  a  curve, 
or  that  any  cars  came  from  beyond  the  curve  and  struck  the  stand- 
ing cars,  or  that  other  cars  were  in  fact  moved  upon  that  track, 
or  that  the  standing  cars  were  moved  by  other  cars  being  negli- 
gently propelled  against  them  and  thereby  pushed  down  upon  and 
over  the  deceased,  is  held  insufficient,  even  upon  demurrer  ore 
tenus,  to  show  that  the  deceased  came  to  his  death  by  reason  of 
oars  being  negligently  propelled  against  the  standing  cars.    Ibid, 
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8.  It  is  the  absolute  duty  of  a  railroad  company  asa  oarrier  of  lire  stock 
to  furnish  cars  which  are  suitable  therefor,  on  reasonable  notice 
from  a  shipper.  If  a  car  is  furnished  which  is  unsuitable,  having 
defects  which  are  not  obvious  nor  such  as  an  ordinaiy  person  would 
be  likely  to  discover  by  inspection,  yet  which  would  be  discovered 
by  a  reasonably  careful  inspection  by  an  experienced  person,  the 
carrier  will  not  be  relieved  from  liability  for  an  injurv  to  an  ani- 
mal shipped  in  such  car»  arising  from  its  defects  and  the  failure 
of  the  carrier  to  exercise  ordinary  care  in  respect  to  its  suitable- 
ness, by  the  fact  that  the  shipper  examined  and  accepted  such  car» 
unless  he  did  so  with  full  knowledge  of  its  defects;  nor  will  an 
agreement  by  the  shipper  to  assume  the  risk  of  such  an  animal  in- 
juring itself  during  the  shipment,  caused  by  a  want  of  ordinary 
care  on  the  part  of  tne  carrier,  and  also  all  risk  of  insecurity  in  the 
floor  of  the  car,  relieve  the  carrier,  such  a  contract  being  void. 
Leonard  V.  WhUoonib,  646 

RECEIPT. 

L  A  receipt  "in  full  of  all  demands  to  date,"  given  to  the  owner  of  a 
farm  by  one  who  had  worked  on  such  farm  under  an  agreement 
.that  he  should  be  paid  by  a  legacy  in  the  will  of  the  owner,  but 
who  had  for  six  years  ceased  to  work  on  the  farm,  covers  such  con- 
tract and  shows  a  settlement  of  all  claim  for  compensation  for 
work  under  it  Such  receipt  contains  in  itself  the  elements  of  a 
contract,  and  therefore  cannot  be  varied,  explained,  or  contradicted 
by  parol  evidence.    Conant  v.  Estate  of  Kimbali,  550 

2.  Such  a  receipt  may  be  avoided  by  clear  proof  of  fraud  or  mistake, 
but  it  is  not  sufficient  ground  for  avoiding  it  that  the  person  who 
signed  it  did  not  fully  understand  its  legal  effect^  where  no  fraud 
is  shown.  IbitL 

RECEIVER. 

1  A  receiver,  appointed  in  an  action  to  have  a  bank  declared  insolv- 
ent, cannot  resist  payment  of  a  tax  assessed  against  such  bank, 
which  is  based  on  a  property  statement  made  by  its  cashier  to  the 
assessor  in  good  faith  before  its  insolvency,  because  the  bank  is 
estopped  by  such  statement,  even  though  it  had  in  fact  no  property 
liable  to  taxation,—  the  property  listed  being  its  own  bank  stock 
which  ought  to  have  been  assessed  to  the  stockholders, —  and  the 
receiver  is  also  estopped  thereby.  He,  therefore,  should  be  credited 
on  his  accounting  with  the  amount  paid  on  such  tax,  even  though 
he  made  it  without  authority  previously  obtained.  Mamacker  tf. 
Commercial  Bank,  859 

2.  A  receiver,  on  whose  bond  a  surety  company  has  become  surety,  as 
authorized  by  ch.  196,  Laws  of  1898,  is  entitled  to  be  credited  with 
the  amount  paid  by  him  to  such  company  for  that  service,  pro- 
vided the  sum  be  reasonable  as  limited  by  ch.  819,  Lawb  of  1895l 

Ibid. 

REPLEVIN. 

See  Appeal,  1-& 

[1.  Whether  an  action  of  replevin  can  be  maintained  without  rttum- 
ing  notes  given  for  the  goods  replevied,  not  determined.]  Louis 
F,  Fromer  A  Co.  v.  Stanley^  66 
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2l  To  permit  a  plaintiff  in  replevin  to  waive  and  withdraw  his  claim 
for  damages  for  the  detention  of  the  property  replevied,  after  the 
case  has  been  submitted  to  the  jurj,  does  not  effect  any  substan- 
tial right  of  the  defendant^  and  is  not  reversible  erz^r.  Williams 
V.  Hoehle,  510 

8.  A  verdict  for  the  plaintiff  in  replevin  for  a  piano,  claimed  by  her 
as  an  antenuptial  gift  from  her  iiusband,  is  held  to  be  sustained  by 
evidence  that  some  two  weeks  before  their  marriage,  she  being  at 
his  ofiSce,  he  told  her  that  he  had  bought  her  a  present  and  asked 
her  to  guess  what  it  was,  and  just  then  a  man  came  with  the 
piano  and  placed  it  in  the  room,  and  from  that  time  they  had  both 
treated  it  as  hers.  IhidL 

RES  ADJUDICATE 

See  Criminal  Law,  a    Guardian,  1.    Notice  of  Lis  Pendens,  1. 

A  judgment  in  favor  of  plaintiffs  in  an  action  upon  notes  which 
they  had  previously  transferred  to  a  bank  js  not  conclusive  that 
they  owned  the  cause  of  action  at  the  time  of  the  recovery  or  that 
it  was  due  at  the  commencement  of  the  action,  as  against  other 
creditors  of  the  maker  who  were  not  parties  nor  privies  to  the  ac- 
tion, and  does  not  bar  them  from  asserting  their  rights  to  prece- 
dence.   Landaiter  v.  Espenkain,  169 

Rules  op  Court. 
Circuit  Court  Rule  IX  (as  to  guardian  ad  litem),  388. 

Sale.    See  Contract,  5.    Warehouse  Rbceift& 

SGH00U3.    See  State  Board  of  Health,  1--3L 

SETTLEMENT. 

A  settlement  between  a  public  corporation,  such  as  a  town,  and  its 
treasurer  respecting  the  public  moneys  which  came  to  his  hands, 
although  made  by  the  supervisors  and  ratified  by  the  electors,  is 
not  conclusive  upon  the  town,  but  if  such  ofiQcer,  by  mistake  or 
otherwise,  wrongfully  retains  public  money  in  his  hands,  he  may 
be  proceeded  against  therefor  at  any  time  on  discove^  of  the 
facts  within  the  statutory  period  of  limitation.  Toicn  of  Cody  v. 
Bailey,  870 

SHERIFF. 

Our  statutes  relating  to  the  compensation  of  sheriffs  for  the  mainte- 
nance of  persons  confined  in  jail  (seca  4947,  4950,  R  S.),  dearlv 
contemplate  that  a  sheriff  shall  keep  accurate  accounts  of  all 
charges  and  expenses  therefor  and  present  them  to  the  county 
board  to  be  audited,  and  if  he  fails  to  do  so  he  can  recover  from 
the  county  only  such  expenses  as  he  is  able  to  show  that  he  act- 
ually incurred,  by  clear  and  satisfactory  evidence,  and  only  such 
as  are  reasonable.    Deiasner  v,  Waukesha  C<k  688 

SPECIFIC  PERFORMANCE. 

L  The  fact  that  a  parol  contract  for  the  sale  of  land,  to  be  paid  for 
oat  of  the  proceeds  of  the  timber,  does  not  specifv  any  time  for 
the  payment  of  the  purchase  money,  does  not  render  it  so  uncer* 
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tain  as  not  to  be  enforceable  in  equity,  but  the  money  is  payable 
on  demand.    Bartz  v.  Faff,  96 

2,  Where  several  parcels  of  land  are  included  in  one  parol  contract  of 
sale,  part  payment  of  the  purchase  money  and  a  delivery  of  pos- 
session of  one  of  those  parcels,  is  sufficient  to  enable  the  purchaser 
to  enforce  specific  performance  of  the  contract  as  to  all  the  pa]> 
cel&  lincL 

State.    See  Constitittional  Law,  3, 4    Taxation,  ft. 

STATE  BOARD  OF  HEALTR 

1.  There  is  no  statute  in  this  state  authorisnng  compulsory  vaccination, 

nor  anv  statute  which  requires  vaccination  as  one  of  the  condi- 
tions of  the  right  or  privilege  of  attending  the  public  schools:  and, 
in  the  absence  of  any  such  statute,  a  rule  adopted  by  the  state 
board  of  health  January  26,  1894,  and  modified  m  June,  1894,  ex- 
cluding from  public  and  other  schools  all  school  children  who  do 
not  present  certificates  of  vaccination,  cannot  be  sustained  as  a 
valia  exercise  of  the  police  powers  of  that  board.  State  ex  reL 
Adams  v,  Burdge,  390 

2,  The  state  board  of  health  is  a  purely  administrative  body,  and  has 

no  legislative  power,  and  none  can  constitutionally  be  delegated 
to  it  The  provisions  of  sees.  1409&,  1409(i,  S.  &  B.  Ann.  Stat&, 
authorizing  that  board  to  make  such  regulations  "as  may  in  its 
judgment  be  necessary  for  the  protection  of  the  people  "  from  con- 
tagious diseases,  and  giving  them  the  power  to  designate  what 
diseases  are  "  contagious  or  dangerous  to  the  public  health,"  are 
an  unwarranted  delegation  of  legislative  power.  Ibid, 

-8.  Even  if  the  state  board  of  health  possessed  power  to  make  such  a 
rule  excluding  children  from  scnools  who  do  not  present  certifi- 
cates of  vaccination,  it  would  be  held  to  be  void,  because  imrea- 
sonable,  if  at  the  time  of  its  adoption  there  was  no  epidemic  of 
smallpox  existing  in  the  state  and  but  few  cases  scattered  through 
the  whole*  state,  and  if  in  the  city  where  it  was  sought  to  be  en- 
forced there  had  been  but  one  case  and  that  had  been  properly 
quarantined,  and  the  board  of  education  had  no  belief  or  appre- 
hension that  it  either  is  prevalent  there  or  approaching  the  place. 

Ibid, 

STATUTES 

Prior  to  the  constitutional  amendment  of  November,  1892,  prohibiting 
the  amendment  of  city  cliarters  by  special  acts,  the  charter  of  the 
city  of  Superior  fixed  the  license  fee  for  the  sale  of  Jntoxicating 
liquors  therein  at "  not  less  than  $500,  any  general  law  of  the  state  to 
the  contrary  notwithstanding,"  and  that  provision  of  the  charter 
has  not  been  changed  by  any  subsequent  legislation  but  still  gov- 
erns the  fee  for  such  license  in  that  city.  Although  sea  1548,  K.  S., 
as  amended  by  ch.  296,  Laws  of  1885,  fixes  the  license  fee  gen- 
erally at  $200,  yet  sec.  6  of  said  amendatory  act  provides  that  it 
shall  not  be  construed  to  diminish  the  sum  to  be  paid  for  a  license 
in  aifv  city  or  village,  as  provided  by  its  charter  and  ordinances, 
and  the  effect  of  ch.  286,  Laws  of  1893,  amending  and  re-enacting 
such  amended  section,  is  to  continue  the  same  in  force  without 
any  change  except  as  to  the  time  of  the  commencement  and  end- 
ing of  the  license  year.    State  ex  rel  Farrell  v.  Howe,  530 
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STATUTES  CITED,  Etu 


CoNsnTTjnoN  of  Wisconsin. 


Session  Laws— ood. 


Art 

I,  sec.    9      -       -     627,632 

1895l  Ch.   22     -       - 

.     274, 276 

»< 

I.    -    13      -       -       -    569 

1895.     *•   203     -       - 

-     15a  164 

M 

[,    "    21      .       .       -    128 

1895.     »*   212      28-9,215.216.264-5, 

M 

IV,    «      1      -       -       -    400 

889,  890, 493, 500 

U 

IV.    «    23      -       .        81,88 

1895.    «    212,  sea  1,  subd.  4    -    390 

M 

IV,    **    31      -       -        85,86 

1895.     "   215     -       127,216,220.375 

M 

IV,    "    31, 8ubcL6        80,85 

1895.    **   219     - 

-     359, 363 

M 

IV.    «    32      -        -        85,86 

1895.     "   363     -        - 

-        .      42 

M 

VII,    «      8      .        .        -    251 

1895.    "   363,  sea  6- 

42,46 

"    VIII,    •'      1      .       -       -46 

M 

XI,    «      3      -        -        43,47 

Tbrritorial  Statutes  op  1889. 

Session  Laws. 

Page  249,  §71   -       - 

-       -    321 

1860. 

Ch.  313,  seca  1,  8,  4        -    570 

Revised  Statutes  of  1849. 

1866. 

»( 

102     -       -       -       -    362 

1874. 

M 

184,  subckVII,  sec.  8 16. 20 

Cli.  80,  sees.  6-7 

-    412 

1874. 

M 

184,      "      XX.    -  11   424, 

426-7 

221     -       .       .        -570 

"    98,  sea  75  - 

-    821 

1880. 

W 

Revised  Statutes 

OF  1858. 

1881. 

(( 

219     -       -        -      35,570 

Ch.  137,  sea  80  - 

-    821 

1883. 

M 

221      -        .        -         29,85 

"    164,    "    12  - 

-    289 

188a 

« 

278     .      627, 632-4, 637-8 

*'    164,    «    18  - 

-    288,  289 

1885. 

« 

296     -        -        -530,532-3 

"    164,    "   21  - 

-    288 

1885. 

t< 

296,  sea  6 .       -     530, 532 

1885. 

« 

301     -        -       .     627,638 

Revised  Statutes 

OP  187a 

1885. 

« 

436     -        -       -        -      84 

1887. 

M 

1     -       -        .        -    583 

Sections  604/,  604gr   - 

-       -    157 

1887. 

« 

1,  sea  14       -     583, 586 

Section     776    - 

-     370, 374 

1887. 

« 

270     -       -        -        -      84 

819    - 

.     370,374 

1887. 

« 

280     -        73, 185, 189, 190 

822     - 

-    374 

1887. 

M 

354     -       .       -     604,605 

1038,  subd  2 

-     424,426 

1889. 

(• 

74     -       -        -     627,638 

Sections  1407,  1408   - 

-        -    397 

1889. 

« 

255     -        .       -        -      21 

Section  1548     - 

580,  582, 533 

1891. 

M 

59,  subch.  rv,  sea  9  216, 

1558  et  seq. 

-    206 

218,219 

1694    . 

-        -    200 

1891. 

M 

59      «        IV,   "  10    219 

1748,  subd.  7 

-        29,  35 

1891. 

« 

59      "        IV,   "  19   216, 

1772    -       - 

-    145,  148 

218,  219 

1773    -       - 

145, 148, 153 

1891. 

M 

69      "XXIII,  "    1   216, 

1810    -       . 

-        23,  27 

218, 219 

1862    - 

-     .  35,  570 

1891. 

M 

99     *        -        -     274,275 

«        1863    -        - 

-    570 

1891. 

M 

127   %.       -       -         29,35 

1977    -       - 

226.  233-5 

1891. 

M 

187     ...        -    405 

"       2024.  subsea  29  (p.  603)  480 

1891. 

M 

195     -       -        -     618,620 

Sections  2073-2075  - 

-        -    458 

1891. 

«< 

376     -       .      882,584.587 

"        2076-2079   - 

-        -    458 

1891. 

« 

387     .       -        -        -    571 

Section  2294    - 

-        -    263 

1891. 

(* 

411     -        -       -       -      18 

2802    - 

.     296.299 

1891. 

« 

467     -       -       .        23,26 

«        2330     -        - 

-       -    263 

1893. 

« 

196     -•        -     359,363 

Sections  2842-2345   - 

-     881,883 

189a 

M 

220     .       -       -        69,72 

Section  2347     - 

-    584,587 

189a 

(( 

235     -        -        -     542,547 

"       2349     -       - 

-        -    263 

189a 

«< 

286     -        -      530,532,533 

"        2605     -        - 

178,  387-8 

189a 

M 

286.  seal-       -       -    532 

"        2607     -       - 

-       -    387 

1895. 

a 

20     -       -       -684,588 
Vol.  95—46 

Sections  2618,  2614   - 

.       .    888 
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STATUTES  CITED,  Bra— con.     * 

Revised  Statutes  of  1878  —  con. 

Section  2615    - 

384.  388-9 

Section  4354    ...       -    «) 

2616    - 

.       -    384,388 

4362    ....    290 

2640    - 

.       -        51, 54 

«       4363    -       .       -       -    288 

"       2647     . 

.        -        ■    647 

«       4713    .       -       -     604,605 

«        2649    • 

.       .     542,547 

Sections  4817-4838  (ch.  196)  274, 275 

'        2654    . 

.       .        -    547 

Section  4818 e< sea-       -       -    376 

"        2667     . 

.        .    592,595 

"       48^7    .       -        -274,276 

«        2668     . 

-        -       -    168 

Sections  4947,  4950  -       -588,590-1 

«        2768     . 

.       -       -    190 

«        2829     - 

449,  512,  513,  526 

a  &;  B.  Annotated  Statutes. 

«        2832    - 

.     441,  443 

2885     - 

.       -       -    343 

Section     752a  -       -       -    604^606 

"        2853     . 

-        -       -    485 

1296a  ....     21 

"        2861     - 

.       -    138,139 

"        1409    -       -       -       •    404 

«        2897     . 

-       .       .    138 

1409O-       ...    397 

'*        2902     . 

.       .       -    105 

1409&  -       391, 397, 401, 408 

«        2918     . 

.       -    472,475 

1409c  ....    398 

Sections  3047,  8048 

-       .        -    220 

"        1409ci.       -       -     391,401 

Section  3162    - 

.       -    472,474 

1558    -       .        -        -    218 

3169    - 

-       .    428,436 

1558    -       -        -     677,678 

3186     - 

-        -       -    459 

"        1559    -       -      672,677,678 

3187     - 

-       .        90, 93 

1563a  -       -       -       -    682 

Sections  3225-3245 

.       -        -    362 

1636/.8ubd.2    -     482,485 

Section  3241     - 

-       -  36,  39,  42 

1697    -       -       -       -    200 

8314    - 

-       -       .    105 

«        1771     -       -       -     140,142 

Sections  396^-3964 

.       -       .    252 

1828, 8ubd.  6      -       -    571 

Section  8964    - 

-       -     406, 411 

Sections  1862, 1863  -       -       -    570 

Sections  3978, 3979 

-       .        -    157 

Section  2024  (p.  1218)     -       -    362 
Sections  2579,  2580, 2582  -       -    207 

Section   4074    - 

-      320,321,325 

«       4075    312,320,323,325,341 

Section   2815    -       -       -        51.54 

«       4076    . 

-      320,321,325 

"        2849    -       -        -       -    207 

"       4194    - 

-        -        -    669 

2894a-       -      129,438.139 

«        4253    - 

-       -     185, 189 

"       2927    -       .       -       -    138 

«        4255    - 

-       -     69, 73-4 

Sections  3976-3982  -       -     384,388 

«        4350    - 

.       -     289. 290 

Section  45876  -       -      246, 249, 252 

-        4351    - 

-      276, 287-290 

"       4971,subd.9      -       -    106 

Stockholders.    See  Cobporations,  4^ 

STREET  RAILWAYS. 
See  Eminent  Domain.    Taxation,  1. 

1.  A  franchise  to  operate  a  street  railway  is  inalienable  at  common 

law,  but  authontj  to  sell  and  transfer  it  may  be  conferred  by  stat- 
ute. In  this  state  such  authority  is  given  by  subd.  7,  sea  1748,  R.  &, 
and  by  ch.  221,  Laws  of  1883,  as  amended  by  ch.  127,  Laws  of  1891. 
WrigM  v,  MUtoaukee  Electric  B.  <St  L.  Co,  29 

2,  A  franchise  to  operate  a  street  railway  is  not  merely  an  easement 

to  use  the  street  for  the  time,  in  the  manner,  and  under  the  condi- 
tions specified  in  the  grant,  and,  when  accepted  and  acted  upon 
by  the  grantee,  a  contract  between  it  and  the  public,  but  it  is  also 
a  grant  from  the  state,  by  the  acceptance  of  which  the  grantee 
becomes  charged  with  the  duty  of  serving  the  public,  from  which 
it  cannot  emancipate  itself  by  merely  ceasing  to  operate  its  cars. 

Ibid. 
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'3.  A  street  Vailway  was  not  operated  on  two  blocks  during  four  years 
and  eight  months,  a  period  of  great  industrial  depression,  and  of 
extraordinary  financial  difficulties  on  the  part  of  its  successive 
owners.  During  that  time,  the  track  had  been  taken  up  with  the 
knowledge  and  acquiescence  of  the  owner  and  the  street  paved, 
out  the  means  of  locomotion  had  also  been  changed,  rendering  the 
old  track  practically  worthless  mmI  an  entire  reconstruction  nee 
essarjr.  An  ordinance  declaring  the  franchises  over  such  blocks 
forfeited  was  introduced,  but  upon  the  representation  of  the  then 
owner  that  it  was  its  intention  to  operate  tne  road  over  such  blocks 
in  the  near  future,  was  not  adopted.  Any  intention  to  abandon 
its  rights  in  the  street  was  expressly  denied  by  the  officials  of  the 
road.  Held,  that  the  nonuser  of  the  franchises  had  not  existed  for 
such  a  length  of  time  or  under  such  circumstances  that  surrender 
of  the  franchises  and  its  acceptance  by  the  state  could  be  presumed. 
Combes  v,  Keyes,  89  Wis.  897,  distinguished  and  limited.  Ibid. 

SaPKRvi80B&    See  Excise.    Mandamus,  l--a 

BUBTIYAL  OF  ACftlONS.     See  ASSIGhNHENT.     RAILROADS,  6. 

SURETY. 

See  Contracts,  6.    Married  Women,  2,    Receivers,  2. 

A  surety  ma^,  by  action  in  equity,  compel  his  principal  to  exonerate 
him  by  discharging  the  debt  for  which  both  are  liable,  without 
first  paying  it  himself.    Dobie  v.  Fidelity  <St  Casualty  Co,,  540 

TAXATION. 

See  Constitutional  Law,  1-3.    Milwaukee,  City  of.    Pleading,  10. 

Receiver,  1. 

1.  Ch.  3«3,  Laws  of  1895  —  re<iuiring  street-railway  companies  to  pav 
license  fees  based  on  their  gross  receipts,  and  providing,  in  sec.  6, 
that  the  payment  of  such  fees  "shall  be  in  lieu  of  all  other  taxes, 
assessments  and  licenses  of  any  such  corporation,  and  all  personal 
property,  franchises  and  real  estate  owned  by  such  company  or 
corporation  shall  be  exempt  from  assessment  and  taxation;  ex- 
cept that  all  land  or  lots  unimproved,  or  having  buildings  thereon, 
owned  by  such  person,  comps^y  or  corporation,  shall  be  liable  to 
taxation  for  state,  county  and  school  purposes," — clearly  exempts 
from  taxation  all  property  owned  by  such  companies,  and  not 
merely  such  as  is  used  for  railway  purposes.  Milwaukee  Electric 
RdbhCcv.  City  of  Miltmukee,  42 

*2.  Sec.  8,  art  XI.  Const  (providing  that  "it  shall  be  the  duty  of  the 
legislature,  and  they  are  hereby  empowered,  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  contract- 
ing debts  and  loaning  their  credit,  so  as  to  prevent  abuses  in  as- 
sessments and  taxation,  and  in  contracting  debts  by  such  munici- 
pal corporations"),  does  not  prevent  the  legislature  from  exempting 
the  property  of  street-rail  way  companies  from  special  assessments 
for  local  improvements.  Ibid, 

8.  The  objection  that  a  town  tax  was  void  because  the  resolution  au- 
thorizing it  failed  to  specify  the  specific  purposes  for  which  it  was 
to  be  expended  is  not  available  in  an  action  in  equity  to  set  aside 
the  tax  and  enjoin  its  collection.  Chicago  <Sb  N,  W,  R.  Co,  v. 
Forest  County,  80 


Digitized  by 


Google 


724  INDEX.  [95 


4  Property  of  a  railroad  companj,  saoh  as  coal  and  tools  for  use  ill 
repairing  the  tracks,  necessarily  used  in  operating  the  road,  is  not 
liable  to  seizure  and  sale  on  execution  to  satisfy  a  tax,  and  an  in- 
junction may  properly  be  issued  to  prevent  such  seizure  and  sale. 
HUl  v.L.a(SbM.R  Ca  11  Wis.  228,  and  Chicago  <St  N.  W.  R.  Co. 
V.  Ft  Howard,  21  Wis.  44  overruled.  Ibid. 

6.  Land  of  which  the  legal  title  remains  in  the  vendors,  but  the  actual 
possession  is  in  the  city  of  Milwaukee  under  contracts  which  give 
it  the  option  to  become  the  owner  on  making  certain  payments, 
with  the  right  to  possession  until  default,  but  create  no  legal  obli- 
gation on  the  i>art  of  the  city  to  purchase  or  make  the  payments, 
cannot  be  considered  as  either  owned  exclusively  or  held  under  a 
lease  by  the  city,  and  is  not  therefore  exempt  from  taxation  under 
either  subd.  2,  sec.  1038,  R  S.  1878,  or  sec.  11,  subch.  XX,  of  the  city 
charter  (ch.  184  Laws  of  1874).  City  of  Milwatfkee  v,  Milwaukee 
County,  424 

6L  There  is  nothing  in  the  provision  of  ch.  74,  Laws  of  1889,  that  the 
title  acquired  by  the  state  under  deeds  taken  pursuant  to  the  act 
of  1885,  to  lands  conveyed  by  it  to  private  persons  prior  to  taking 
such  new  deeds,  sliall  inure  to  the  benefit  of  such  persons,  to  change 
the  relation  of  the  state  to  such  lauds,  or  its  ooligatiou  to  main- 
tain the  title.    Lombard  v,  McMillan,  627 

Time.    See  Contbact,  4    Nbgotiablb  Instrumsnts»  1. 

TOWN. 

See  Excise.    Highway,  1, 2,  a    Pleading,  d    Settlement. 

Though  sea  776,  R.  S.,  gives  to  electors  of  towns^  power  to  direct 
the  institution  of  actions  for  such  towns,  yet  sec.  819,  R  S.,  is 
mandatory  in  requiring  town  supervisors  to  prosecute  all  breacl^es 
of  official  bonds,  and  a  vote  of  the  electors  is  not  necessary  to  au- 
thorize such  an  action.    Toivn  of  Cady  v,  Bailey,  870 

TRESPAS& 

An  intrusion  by  one  lot^wner  of  his  foundation  wall  upon  the  land 
of  the  adjoining  owner,  without  permission,  is  a  trespass,  and  may 
be  treated  as  a  disseisin;  biit  if  the  owner  of  the  land  so  in- 
truded upon  extends  his  own  building  to  his  line  and  rests  it  upon 
such  wall  and  occupies  the  same  continuously,  he  thereby  elects 
to  treat  the  intrusion  as  a  mere  trespass,  and  cannot  maintain 
ejectment  therefor.    Zander  v,  V,  Blatz  Brewing  Co,  162 

TRUST. 

See  Deed,  a    Guardian.    Parties,  a    Vendor  and  Purchaser,  2,  a 

Neither  a  mortgagor  who  has  given  a  mortgage  to  hinder  and  delay 
his  creditors  nor  such  creditors  can  maintain  an  action  to  enforce 
a  trust  in  favor  of  the  creditors  growing  out  of  such  a  transaction, 
because  a  trust  in  land  can,  under  sec.  2302,  R  S.,  be  created  or 
proved  only  by  an  instrument  in  writing.    Krouakop  v.  Erouakop^ 

2tftt 
Undue  Influence.    See  Wills,  5, 
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VENDOB  AND  PURCHASER. 

See  Notice  of  Lis  PsNDENa    Taxation,  5L 

1.  A  purchaser  of  land  under  a  parol  contract,  who  has  paid  part  of  the 
purchase  money,  has  an  equitable  title  to  the  land,  thougn  the  legal 
title  remains  in  his  vendor;  and  a  judgment  dul^  docketed  against 
the  purchaser  attaches  as  a  lien  upon  his  equitable  title,  and  is 
good  as  against  all  persons  except  purchasers  in  good  faith,  with- 
out notice  of  the  nen.  Cassoday,  C.  J.,  dissenting,  holds  that 
actual  knowledge  of  the  rendition  of  the  judgment  snould  be  held 
no  less  potential  in  equity  than  actual  knowledge  of  the  docketing. 
Bartz  V,  Paff,  95 

%,  The  vendor,  in  such  a  case,  holds  the  title,  to  the  extent  of  the  pur- 
chase money  paid,  as  trustee  for  those  beneficially  interested 
therein;  first  for  any  creditor  of  the  purchaser  who  has  obtained 
a  judgment  lien  thereon,  and  then  for  such  purchaser.  Ibid. 

Z,  If  such  vendor,  by  direction  of  the  purchaser,  sells  and  convejrs  a 
part  of  the  land  to  a  third  party  who  buys  in  good  faith  and  with- 
out notice  of  the  judgment  lien,  the  title  will  pass  to  him  free  from 
the  lien,  and  the  trust  will  attach  to  the  purchase  money  in  the 
hands  of  the  vendor,  and  he  will  be  liable  to  account  therefor  as 
trustee,  if  he  pays  it  over  to  the  original  purchaser,  unless  he  does 
so  without  knowledge  of  the  existence  of  such  judgment  lien. 
Cassoday,  C.  J.,  dissenting,  holds  that  the  amount  received  by  the 
vendor  on  such  sale  should  be  applied  as  payment  on  the  purchase 
money  due  him  from  the  original  purchaser,  thus  increasing  the 
lien  upon  the  remainder  of  the  land.  ibid, 

WAIVER 

See  Benefit  Society,  8.    Master  and  Servant,  9.    Plbadino,  9,  11. 

Replevin,  2. 

1  A  general  appearance  by  a  defendant  and  a  motion  by  him  to  set 
aside  a  judgment  by  default  constitute  a  waiver  of  defects  in  the 
service  of  the  summons.    Pfister  v.  Smith,  51 

^  A  mutual  insurance  company  cannot  be  held  to  have  waived  the 
defense  pleaded  by  it  to  an  action  on  its  policy,  that  the  plaintiff 
therein  set  the  fire  which  consumed  its  property,  by  the  mere  in- 
advertent act  of  its  secretary  in  sending  a  notice  of  a  general 
assessment  to  such  plaintiff  while  the  action  was  pending.  Agnew 
V.  Farmers'  M,  P.  F.  Im.  Co.  i45 


WAREHOUSE  RECEIPTa 

See  Pledge,  a 

fn  order  to  render  storage  warrants  "  warehouse  receipts "  so  that 
title  to  and  constructive  possession  of  the  property  covered  thereby 
would  pass  by  their  transfer  and  indorsement,  they  must  have  been 
issued  oy  a  warehouseman  or  one  openly  engaged  in  the  business 
of  storing  property  for  others  for  a  compensation;  and  the  mere 
f^t  that  a  corporation  engaged  in  smelting  ore  issued  such  war- 
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rants  on  iron  in  its  yard  did  not  constitute  it  a  warehousing  cor- 
poration.   QeUfusB  t7.  Corrigan,  651 

Warranty.    See  Benefit  Society,  8,  4    Contract,  5. 

WILL. 
See  Appeal,  9, 17. 

1.  On  appeal  to  the  circuit  court  from  a  decision  of  the  county  court 
refusing  to  admit  to  probate  a  will  alleged  to  have  been  lost,  the 
proponent  produced  evidence  establishing  the  facts  that  the  testa- 
trix made  a  valid  will,  the  contents  of  which  were  clearly  proved, 
and  left  it  with  the  notary  who  drew  it:  and  that  after  her  death 
it  could  not  be  found.  The  notary  could  not  testify  positively  as 
to  what  had  become  of  it,  but  thought  the  testatrix  had  taken  and 
retained  it  Heldy  that  the  presumption  of  revocation  arising  from 
her  alleged  possession  of  it  and  its  disappearance  was  rebutted 
by  evidence  of  frequent  declarations  b^  the  testatrix,  up  to  within 
three  d&ys  of  her  death,  that  it  was  still  in  existence,  unchanged,, 
and  in  the  possession  of  such  notar^r,  and  that  the  will  was  prop- 
erly admitted  to  probate.    In  re  Steinke's  Will,  121 

2b  Where  two  wills  made  by  a  testator,  the  second  providing  in  sub- 
stance that  it  should  take  effect  only  in  case  certain  bequests  in 
the  first  were  declared  void,  were  adjnitted  to  probate  together  as 
a  will  and  codicil,  held  that,  in  the  absence  of  any  app^  there- 
from, the  probate  was  conclusive  upon  all  parties  as  to  the  due 
execution  of  both,  and  that  together  they  constituted  the  last  will 
and  testament  of  the  testator,  and  that  the  first  was  not  revoked 
by  the  second.    Dicke  v,  Wagner,  260 

S.  A  first  will  provided,  *'  This  bequeath  above  made  by  me  to  my  said 
wife  I.  W.  shall  not  interfere  with  her  right  of  dower,  or  be  con- 
sidered as  part  or  parcel  of  payment  of  her  right  of  dower  or 
thirds*  In  case  of  my  death  she  shall  be  entitled  to  all  of  her 
dower,  thirds,  or  interest  as  my  widow,  in  and  to  all  my  other 
property,  the  same  as  if  the  above  bequeath  had  never  been  made ;  ** 
and  a  second  will,  probated  as  a  codicil,  provided:  '*This  bequeath 
shall  not  be  considered  as  part  payment  of  her  dower  interest  or 
thirds  in  my  estate.  She  shall  be  entitled,  besides  the  above  be- 
queath, to  all  under  the  law  in  such  case  made  and  provided,  as 
my  widow,  if  she  shall  survive  me."  Held,  that  these  expressions 
constituted  a  devise  to  I.  W.  of  such  interest  in  the  testator's  land 
and  homestead  as  she  would  have  been  entitled  to  by  statute  had 
she  been  his  lawful  wifa  Ibid. 

4  Evidence  that  during  the  last  three  or  four  ^ears  of  the  testator's 
life  his  manner  of  living  and  of  doing  business  and  his  habits  in 
some  other  respects  had  materially  changed,  and  he  had  associated 
with  immoral  women,  sustains  a  verdict  that  he  had  not  mental 
capacity  to  make  a  valid  will.    Bryant  v.  Pierce,  831 

5u  An  impaired  and  enfeebled  condition  of  mind  renders  a  person 
more  susceptible  to  undue  influence,  and  where  a  will  is  contested 
on  that  ground,  the  prior  and  subsequent  declai*ations  of  the  tes- 
tator are  admissible  in  evidence  to  prove  or  disprove  his  capacitv 
to  discover  and  resist  importunities,  flatteries,  or  other  acts  tend- 
ing to  unduly  influence  him.  The  previous  relations,  frienddiips, 
and  intercourse  between  the  testator  and  the  several  parties  con- 
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cemed,  and  the  physical  and  mental  condition  of  the  testator,  may 
be  shown,  as  well  as  the  circumstances  under  which  the  will  was 
executed.  Ibid, 

Words  and  Phrases. 
Compelled  to  disclose,  320. 
Disorderly  house,  4d7. 
Murder,    Manslaughter,  288. 
Shift  boss.    Ck>emi)loyee,  811. 
Sound  health.    Serious  disease,  818. 
Stockholder.  161. 
Suitable  person,  410. 

WRIT  OF  ERROR. 

1.  The  provision  of  ch.  215,  Law's  of  1895,  prohibiting  appeals  to  the  su- 
preme court  from  judgments  in  which  the  amount  involved, 
exclusive  of  costs,  is  less  than  $100,  unless  the  judge  of  the  trial 
court  shall  certify  that  certain  material  questions,  therein  speci- 
fied, are  involved,  does  not  apply  to  writs  of  error.  Bumbalek  v, 
Peehl,  127 

■2.  The  occasion  for  a  motion  to  modify  a  judgment  having  been  re- 
moved by  the  reversal  of  the  judgment,  a  writ  of  error  to  review 
the  order  denying  it  will  be  dismissed.    MarkweU  v,  Pereles,     424 
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